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IN  MEMORIAM. 


WmLB  the  proof-sheets  of  this  Tolume  wexe  yet  damp  from 
the  press,  the  bosj  hand  of  its  editor  grew  suddenly  weary  and 
chill,  and  dropped  from  its  task  into  the  eternal  rest  of  death. 
To  the  friends  and  patrons  of  the  Amjebigak  DEOisioirs,  who  had 
learned  to  Talue  Mr.  Profiatt  for  the  rare  judgment,  critical 
research,  and  tireless  industry,  displayed  in  the  series  which 
he  made  the  great  work  of  his  life,  the  announcement  of  his 
death  will  come  like  an  unexpected  blow.  Their  misfortune, 
however,  is  not  irreparable.  Indeed,  it  has  already  been  re- 
paired in  the  selection  of  his  distinguished  successor.  But  to 
those  of  Mr.  Proffatt's  assistants,  who  were  most  intimately 
associated  with  him  in  his  labors,  the  loss  is  an  eternal  one;  for 
who  can  replace  in  their  hearts  the  dear  friend  and  fraternal 
counselor  and  guide,  who  has  thus  departed  into  the  mysterious 
land  behind  the  never-lifting  shadow?  There  remains  to  them 
only  the  melancholy  privilege  of  paying  this  last  affectionate 
trihute  to  his  memory. 

Qreat  undertakings  often  demand  the  sacrifice  of  those  who 
strive  for  their  accomplishment.  The  earnestness  of  Mr. 
Pro&tt's  endeavors  in  the  execution  of  this  work  is  apparent 
to  all  who  have  followed  his  course.  But  the  affection  which 
he  hore  for  his  great  undertaking  was  witnessed  only  by  those 
who  had  the  good  fortune  to  be  associated  with  him.  The  suc- 
cess of  the  Ahebican  Decisions  was  his  chief  ambition,  and  to 
the  attainment  of  that  success  he  cheerfully  gave  all  the  energy 
and  enthusiasm  of  youth,  and  the  cultured  experience  of  man- 
hood.  To  be  thus  untimely  cut  down  in  the  midst  of  his  labor 
was,  therefore,  more  than  a  common  death. 

John  Proffatt  was  born  in  England,  in  the  spring  of  1845, 
and  obtained  his  education  at  the  Boyal  Military  Academy  iu 
Chelsea,  from  which  he  was  graduated  in  1864.  On  arriving  ul 
manhood,  he  sailed  for  America,  and  for  seven  years  was  ou- 
2[aged  as  a  teacher  of  mathematics  and  of  the  English  branches 
in  the  Episcopal  Academy  of  Connecticut,  the  Maryland  Mili« 
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tary  Institute,  and  various  other  institutions  of  learning  in  the 
eastern  states,  bearing  away  from  all  of  them  high  testimonials 
of  his  ability  and  worth.  Having  long  entertained  a  strong 
inclination  for  the  profession  of  the  law,  he  finally  determined 
to  take  a  course  of  legal  study,  and  entered  the  Columbia  Law 
School,  from  which  he  was  graduated  with  honor  in  1873.  A. 
prize  essay  on  the  law  of  '*  Master  and  Servant,"  written  at  the 
time  of  his  graduation,  was  published  in  the  "Albany  Law 
Journal,"  and  won  him  much  praise  both  at  home  and  abroad. 
He  entered  upon  the  practice  of  his  profession  in  New  York 
city;  but  an  aptitude  for  writing  and  a  love  for  research,  led 
him  to  prefer  the  field  of  legal  authorship  to  the  exciting  con- 
tests of  the  bar;  and  in  the  interval  between  his  graduation  and 
his  connection  with  the  series  that  outlived  him,  he  contributed 
to  the  literature  of  the  profession  a  number  of  works  of  much 
merit,  which  were  received  by  his  brethren  of  the  bar  through- 
out the  countiy  with  distinguished  favor.  His  first  publication 
was  "Woman  before  the  Law,"  a  small  but  attractive  essay, 
which,  like  its  successor,  '*  The  Curiosity  and  Law  of  Wills," 
dealt  rather  with  the  interesting  facts  than  with  the  more  in- 
tricate questions  connected  with  the  law  of  the  subject.  In 
1^75  he  came  to  San  Francisco,  and  entered  into  the  practice  of 
his  profession  as  the  junior  member  of  a  leading  firm  of  the 
city.  His  fondness  for  writing,  however,  still  clung  to  him, 
and  in  1876  appeared  his  treatise  on  ''Jury  Trial,"  his  most 
elaborate  work  prior  to  his  connection  with  the  present  series. 
This  treatise  was  received  with  unanimous  approval  by  the  pro- 
fession. In  quick  succession  followed  his  work  on  **  Notaries," 
and  a  treatise  on  **  Corporations  under  the  Civil  Code  of  Cali- 
fornia." 

In  January,  1878,  the  first  volume  of  the  Aiosbicak  DsciBioNa 
was  given  to  the  legal  public,  and  was  greeted  with  a  generous 
welcome  which  fully  justified  the  wisdom  of  the  undertaking, 
and  demonstrated  the  excellence  of  the  plan  upon  which  it  was 
proposed  to  be  conducted.  The  continued  approval  of  the  suc- 
cessive volumes  was  very  grateful  to  the  editor,  and  he  cherished 
the  favorable  reviews  of  the  beloved  offspring  of  his  intellect 
with  the  same  pride  with  which  a  father  hears  of  the  honors 
won  by  his  son.  But  he  was  not  to  live  to  see  the  completion 
and  full  fruition  of  his  chosen  task.  On  the  morning  of  July 
22,  1879,  succumbing  to  a  malady  which  had  once  before 
threatened  his  life,  he  passed  peacefully  away. 

Mr.  Pro&tt  was  never  married,  and  dying  as  he  did  in  a 
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etangB  land,  far  aw«j  from  the  home  of  his  boyhood^  and  from 

aO  his  lelatiTeey  it  was  the  saored  privflege  of  the  friends  whom 

his  waim  and  loving  nature  had  won  to  him,  to  minister  to  him 

in  his  last  hours,  and  sadly  to  bear  him  to  the  narrow  house 

appointed  for  all  the  living.    Of  his  abilities  we  need  not  speak; 

for  his  work  is  his  best  praise.    But  we  may  bear  testimony  to 

his  kind  and  noble  heart,  lus  generous  thoughtf ulness  for 

others,  and  his  high  regard  for  the  profession  which  he  adorned. 

To  all  his  legal  brethem  the  fall  of  his  life  in  itn  ripening 

beauty  must  be  a  source  of  keen  sorrow.    But  to  those  whose 

studies  he  directed  by  the  wisdom  of  lus  counsel,  and  to  whom 

he  gave,  not  only  the  culture  of  his  learning,  but  the  warm  and 

gentle  afieotion  of  his  nature,  this  calamily  brings  yet  greater 

gzieS.     Vrom  friendship's  shining  circle  a  brilliant  gem  has 

dropped  away. 

S.  0.  SniPSON. 

•  Jf,  l^XEBDia* 

8a>  ViAiaDa^  Aognst.  1879. 
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Harper  v.  Little. 

[9  OBXXBUur,  14.] 

PuxciPAi/s  Bbatb  Revokes  Poweb. — A  power  of  attorney  given  to  an 
■gent  to  sell  and  oonvey  lands  is  revoked  by  the  principal's  death  and  a 
deed  made  by  the  agent  thereafter,  bat  before  receiving  information  of 
the  death,  is  void,  and  an  action  lies  against  the  agent  to  recover  the 
money  paid. 

Bbtoffel  of  Aoent  as  Hsol— In  such  a  case,  the  agent's  deed  will  not  estop 
him  from  claiming  the  land  as  heir,  if  it  contains  no  words  binding  him 
personally. 

Deed  bt  Unaxtthobized  Agent— Remedy.— A  void  deed  made  by  one  as- 
w»m?"g  to  act  as  agent  without  authority,  does  not  therefore  become  the 
agenfs  deed,  and  the  remedy  against  him  is  by  a  special  action  on  the 


Wbtt  of  entiy  founded  upon  the  demandants'  seisin,  and  dis- 
seisin by  the  tenant.  The  case  stated  by  the  parties  was:  One 
William  Jackson,  late  of  Balize  in  Yucatan,  the  former  owner  of 
the  demanded  premises,  gave  a  power  of  attorney  under  seal 
dated  March  25, 1811,  to  Harper,  one  of  the  demandants,  to  sell 
and  convey  his  real  estate  in  Portland.  Jackson  died  August 
18,  1813,  but  owing  to  the  interruption  of  intercourse  with 
Balize  by  the  war  between  Great  Britain  and  the  United  States, 
the  fact  of  his  principars  death  was  not  communicated  to 
Harper  until  after  January  8,  1814,  on  which  day,  in  execution 
of  the  power  conferred  upon  him,  the  said  Harper,  as  attorney 
of  Jackson,  made  a  deed  of  the  demanded  premises  to  the 
tenant  for  the  sum  of  one  thousand  five  hundred  dollars,  to  him 
paid,  but  which  was  not  paid  over  to  Jackson's  executors.  The 
demandants,  including  Harper's  wife,  in  whose  right  he  sued, 
were  the  heirs  of  Jackson. 
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Greenleaf,  for  the  demandants,  contended:  1.  That  the  deed 
to  the  tenant  was  void,  Jackson's  death  having  revoked  Haifper's 
authority,  citing  Lit.  sec.  66;  Co.  Lit.  52  b,  181  b.;  1  Bac.  Abr. 
Authority,  E.;  Bergen  v.  Bennett,  I  Cai.  Cas.  3  [2  Am.  Dec.  281]; 
2.  That  Harper  was  not  estopped  by  the  deed  made  to  the 
tenant,  since  he  executed  it  merely  as  attorney,  and  since  it 
was  not  binding  on  the  tenant,  citing:  1  Com.  Dig.  Attorney, 
C.  6;  4  Id.  Estoppel  B;  Brereton  v.  Evans,  Cro.  El.  700;  1  T. 
B.  86. 

2bdd  and  Longfellow,  for  the  tenant,  contended:  1.  That 
Harper's  authority  having  been  regularly  conferred  was  binding 
upon  the  principal  and  his  heirs  until  notice  of  its  revocation 
was  given  to  the  agent,  particularly  as  the  principal  resided  in 
a  foreign  country,  citing  Co.  Lit.  55  b.;  2  Bl.  Com.  122;  Sail 
V.  Field,  5  T.  R.  215;  Chitty  on  Bills,  274;  2.  That  the  heirs  of 
the  principal  were  estopped  by  the  power,  the  principal's  death 
having  occurred  between  its  execution  and  the  making  of  the 
deed,  and  also  because  the  power  contained  words  expressly 
<'  ratifying  and  confirming"  the  agent's  acts,  and  that  the  power 
and  the  subsequent  deed  should  be  construed  as  one  act,  citing 
Co.  Lit.  352  a.,  Butler's  note,  842  b.;  Co.  Lit.  365  b.;  Id.  342 
b.,  Butler's  note,  298;  Sullivan  v.  Montague,  Doug.  112;  Rex  v. 
Bulkley,  Id.  293;  Jackson  v.  Veeder,  11  Johns.  169;  and  3.  That 
in  any  event  Harper  was  estopped  by  the  deed  if  as  claimed  he 
executed  it  without  authority,  citing  Banorgee  v.  Howy,  5 
Mass.  11  [4  Am.  Dec.  17];  HaU^h  v.  Smith,  Id.  52;  Sumner  v. 
WUliams,  8  Id.  199  [5  Am.  Dec.  83]. 

By  Court,  Mellsk,  C.  J.  The  principal  question,  if  not  the 
oDly  one,  in  this  cause,  is  whether  the  deed  made  by  Harper 
under  the  power  of  attorney  from  Jackson,  operated  to  pass  the 
estate  to  the  tenant  according  to  the  intention  of  all  concerned; 
or,  in  other  words,  whether  the  death  of  Jackson  before  the  ex- 
ecution of  the  deed  though  unknown  to  Harper  and  Little  at 
that  time,  was  such  a  determination  of  the  power  of  attorney 
as  to  render  the  deed  void  and  ineffectual  as  a  conveyance  of 
tl.e  estate. 

It  is  admitted  that  a  revocation  of  a  power  not  coupled  with 
an  interest,  will  not  defeat,  and  render  void  those  acts  which 
are  done  in  pursuance  of  it,  and  prior  to  notice  of  such  revocation 
being  given  to  the  attorney.  Authorities  are  clear  and  direct 
on  this  point.  The  tenant  contends  that  the  same  principle 
is  applicable  and  ought  to  prevail  in  case  of  the 
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tiou  of  a  power  of  attorney  bj  the  death  jf  Cad  cOiiBcitaeut; 
sach  death  not  being  known  at  the  time  of  iho  execution  of  the 
convejance  made  pursuant  to  such  power;  though  he  fra.nkly 
admits  that  no  case  can  be  found  which  ecit&blishes  that  prin- 
ciple. This  very  circumstance  goes  far  towards  showing  the 
legal  distinction  existing  between  the  two  cases.  In  the  case  of 
a  relocation,  the  power  continues  good  against  the  constituent, 
till  notice  is  given  to  the  attorney;  but  the  instant  the  constit- 
nent  dies  the  estate  belongs  to  his  heirs,  or  devisees,  or  credit- 
ors; and  their  rights  cannot  be  divested  or  impaired  by  any  act 
I>erformed  by  the  attorney  after  the  death  has  happend;  the 
attoniey  then  being  a  stranger  to  then:^  and  having  no  control 
over  their  property.  In  Waison  v.  King,  4  Campb.  272,  it  was 
decided  by  Lord  EUenborough  that  a  power  of  attorney,  though 
coupled  with  an  interest,  is  instantly  revoked  by  the  death  of  the 
grantor;  and  an  act  afterwards  bona  fide  done  under  it  by  the 
grantee  before  notice  of  the  death  of  the  grantor  is  a  nullity. 

The  counsel  for  the  tenant  has  contended  that  the  power  and 
the  deed  made  in  pursuance  of  it,  constitute  but  one  act.  Still, 
this  one  act  was  not  completed  until  months  after  Jackson's 
death,  and  is  equally  ineffectual  on  this  hypothesis.  The  deed 
ia  therefore  ineffectual  to  pass  the  estate. 

Bat  it  is  further  urged  that  as  Harper,  the  attorney,  who 
made  the  deed  in  that  capacity,  is  a  demandant  in  this  action  in 
right  of  his  wife,  who  is  one  of  the  children  and  heirs  at  law  of 
Jackson,  he  is  estopped  by  the  deed  he  has  made  to  deny  his 
own  authority  at  the  time  of  making  it,  and  thereby  destroy  the 
effect  of  the  conveyance;  and  that  so  the  deed  is  good  by  es- 
toppel against  Harper,  one  of  the  demandants,  and  bars  this 
action. 

This  argument  deserves  examination.  It  may  be  observed  as 
«  correct  principle  of  law,  that  Harper  is  not  estopped  by  this 
deed,  unless  it  be  his  deed;  and,  of  course,  unless  he  is  bound 
hy  it.  In  order,  therefore,  to  show  that  Harper  is  estopped  by 
the  deed  made  by  him  as  attorney  to  Jackson,  it  must  be  estab- 
lished as  law  that  it  is  his  deed.  It  has  been  stated  by  the 
counsel  for  the  tenant  as  a  settled  principle  of  law,  that  if  A. 
make  a  bond,  for  instance,  as  the  attorney  of  B.,  when,  in  fact, 
he  is  not  his  attorney,  it  shall  be  considered  the  bond  of  A.  and 
hind  him.  Some  cases  have  been  cited  in  support  of  the  posi- 
tion. We  apprehend  this  proposition  is  to  be  considered  as  sub- 
ject to  several  limitations;  and  that  it  is  not  correct  in  the  lati- 
tude in  which  it  is  advanced.     Before  investigating  this  point, 
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it  is  proper  to  remark  that  the  deed  in  question  is  made  in  the 
most  correct  and  proper  form.  From  beginning  to  end  it  is  in 
the  name  of  Johnson  the  principal.  He  speaks  in  the  first  per- 
son throughout.  He  grants,  he  covenants,  and  his  name  is  sub- 
scribed and  his  seal  affixed  to  the  deed.  All  this  is  done  by 
Harper  as  the  attorney  of  Jackson.  In  what  part  of  the  deed 
does  Harper  undertake  to  grant  or  covenant  for  himself  ?  Gaa 
the  court  grant  or  covenant  for  him  ?  Or  subject  him  to  the 
consequences  of  having  so  granted  or  covenanted,  when  an  in- 
spection of  the  deed  at  once  negatives  these  questions  ?  No 
man  can  aver  against  a  deed  or  explain  or  contradict  it.  And 
can  a  court,  in  construing  a  deed  proceed  on  a  different  prin- 
ciple? 

To  establish  the  doctrine  contended  for,  the  counsel,  the 
counsel  for  the  tenant  has  cited  the  case  of  Banorgee  y.  Hovey, 
5  Mass.  11  [4  Am.  Dec.  17 1.  In  that  case  Smith  was  part  owner 
of  a  vessel  with  the  defendants  and  was  also  supercargo.  He 
borrowed  money  of  the  plaintiff  and  gave  a  bond  to  secure  the 
payment,  and  signed  and  sealed  it  for  himself  and  the  other 
owners,  naming  them.  And  by  the  bond  he  undertook  to  bind 
himself  and  them  for  the  payment.  The  court  decided  that 
Smith  had  no  authority  to  give  the  bond;  it  did  not  bind  the 
other  part  owners,  but  it  bound  him.  And  why  should  it  not? 
He  made  the  bond  in  his  own  name  and  actually  bound  himself. 
So  far  the  bond  was  valid,  but  no  fai-ther.  In  the  case  of  HcUcli 
y.  Smith,  5  Mass.  42,  it  does  not  appear  how  the  release  was 
executed,  whether  in  the  name  of  the  principals  or  his  own 
name.  Besides  no  definite  opinion  is  given.  Sedgwick,  J. ,  says, 
"if  the  attorney  was  not  duly  authorized,  it  must  be  his  deed, 
and  if  not  directly  a  release  to  Smith,  it  must  be  construed  as  a 
covenant  for  his  security.  But  we  are  all  of  opinion,  that  as 
this  case  is  before  us,  we  ought  to  presume  that  when  one 
undertakes  to  act  as  attorney  and  did  so  act,  he  was  duly  au- 
thorized." 

The  principle  of  law  is  much  more  clearly  stated  by  Parsons, 
C.  J.,  in  the  case  of  Tippets  v.  Walker,  4  Mass.  595.  That  was 
an  action  of  covenant  broken,  founded  on  an  agreement  entered 
into  by  the  defendants  as  a  committee  of  the  directors  of  the 
Middlesex  turnpike  corporation.  In  witness  of  the  contract 
and  its  terms  the  defendants  set  their  hands  and  seals.  The 
chief  justice  says,  "  the  decision  of  this  cause  must,  therefore, 
depend  on  the  construction  of  the  deed.  If  the  defendants 
have  by  their  deed  personally  undertaken  to  pay,  they  must  be 
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bolden.    In  the  agreement  the  defendants  have  not  (if  they  had 
legal  authority)  put  the  seals  of  the  directors  or  the  seal  of  the 
I  coiporation,  but  have  put  their  own  seals;  is  is  therefore  their 

deed.  And  if  it  is  not  their  coyenant,  it  is  not  the  covenant  of 
snj  person  or  corporation."  Again  he  says^  "  the  corporations 
are  therefore  not  bound  by  this  contract.  The  contract  before 
us  IB  a  contract  of  some  individuals  for  others;  if  they  have 
hound  themselves  they  must  look  to  their  principals  for  in- 
demnity,  but  they  have  expressly  bound  themselves." 

In  the  case  of  Lcmg  v.  Colbum,  11  Mass.  97  [6  Am.  Dec.  160], 
the  defendant  signed  the  note  declared  on  in  the  following 
manner,  viz.:  ''Pro.  Wm.  Gill,  J.  Colbum."  And  the  court 
decided  that  unless  Colburn  had  authority  from  £till  to  make 
the  note.  Gill  could  not  be  bound  by  it;  and  if  he  had  no  such 
authority,  still  it  would  not  bind  Colburn,  because  he  did  not 
promise;  and  that  the  only  remedy  against  Colburn  was  by  a 
special  action  on  the  case  for  the  deception  and  injury.  In  the 
case  of  BaUou  v.  Talbot,  16  Mass.  461  [8  Am.  Dec.  146],  the  de- 
fendant signed  his  name  to  the  note  declared  on,  adding  thereto 
the  words,  "agent  for  David  Perry."  The  chief  justice,  in 
giving  the  opinion  of  the  court,  says:  "It  is  obvious  from  the 
signature  that  it  was  neither  given  pr  received  as  the  defend* 
ant's  note;"  and  the  court  observed  that  the  remedy  against 
Talbot  must  be  a  special  action  on  the  case  for  the  injury  occa- 
sioned by  his  assuming  the  character  of  attorney. 

Justice  as  well  as  strict  law  seems  to  require  that  such  should 
be  the  decision  with  respect  to  the  deed  under  consideration. 
Suppose  that  in  this  case  Harper  had  paid  the  price  of  the  land, 
which  he  had  received  of  Little,  over  to  Jackson,  by  remitting 
it  to  him  before  knowledge  of  his  death,  and  his  legal  repre- 
sentatives had  received  it;  or  suppose  he  had  accepted  Jack- 
son's draft  for  the  amount;  and  suppose  that  Harper's  wife 
were  the  only  child  and  sole  heiress  of  Jackson;  now  would  it 
not,  in  such  case,  be  unjust  that  the  deed  in  question,  executed 
with  good  faith  and  in  full  confidence  that  the  authority  which 
had  been  given  was  not  determined,  should  operate  as  an  estop- 
pel against  Harper,  deprive  him  of  all  his  interest  in  the  land, 
and  leave  him  liable  to  pay  the  draft  according  to  bis  accept- 
ance, or  Recover  back  the  money,  if  paid,  from  the  representa- 
tives in  the  best  manner  he  could?  lu  the  present  case, 
the  deed  being  Yoid,  an  action  lies  for  Little  against  Harper  to 
recover  the  same  back  again.  The  law  is  just  in  giving  a  rem- 
edy where  there  is  a  right.    It  gives  an  action  against  a  debtor 
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or  a  wrong-doer,  and  subjects  bim  to  a  judgment  for  compe- 
tent damages,  thougb  it  never  insures  bis  solvency  or  tbe 
eventual  payment  of  tbe  damages.  Our  decision  may  operate 
severely  on  tbe  tenant,  and  be  may  unfortunately  lose  all  be 
bas  paid  for  tbe  estate  as  well  as  tbe  estate  itself;  if  so,  we  can 
only  lament  bis  misfortune,  but  cannot  cbange  legal  principles 
in  order  to  avert  it. 

In  tbe  case  of  SfinchfieldY,  lAUle,  1  Greenl.  231  [10  Am.  Dec. 
65],  tbere  was  a  full  and  regular  power  delegated  to  Little  to 
make  tbe  deed;  but  be  made  it  in  bis  own  name,  and  not  in  tbe 
name  Of  tbe  Pejepscot  proprietors.  It  was  tberefore  not  tbeir 
deed,  but  bi^  own.  In  tbe  present  case,  tbe  deed  made  by  Har- 
per is  good  in  point  of  form,  but  void  for  want  of  power  in  bim 
to  make  it;  and  as  ?n  no  part  of  tbe  deed  be  bas  bound  bim- 
self,  tbe  remedy  against  bim  must  be  by  anotber  form  of  action. 

Upon  tbe  facts  stated  in  tbe  agreement  of  tbe  parties,  we  are 
of  opinion  tbat  tbe  action  is  in  law  maintainable;  but  as  it  is 
suggested  tbat  tbe  tenant  bas  anotber  defense  on  wbicb  be 
relies,  grounded  on  a  sale  of  tbe  demanded  premises  under  tbe 
law  of  tbe  United  States,  by  one  of  tbeir  collectors  of  direct 
taxes,  tbe  cause  must  stand  fur  tiial  tbat  tbe  merits  of  tbat  de- 
fense may  be  investigated.  . 

The  law  as  to  the  penonal  liability  of  agents  upon  contracts  made  by  them 
is  fully  examined  in  the  note  to  McDonowjh  v.  Templeman,  2  Am.  Dec.  513; 
see,  also,  Diisenbury  v.  EUU^  Id.  144,  and  the  note  thereto;  Toft  v.  BrewtUer, 

6  Id.  280;  IVhiie  v.  Skinner,  7  Id.  381.  As  to  the  personal  liability  of  public 
agents  on  their  contracts,  see  Freeman  v.  Otia,  6  Id.  66;   Walker  v.  Swartwout, 

7  Id.  334;  and  as  to  the  liability  of  agents  of  public  corporations,  see  Undtr^ 
kill  V.  Gibson,  9  Id.  82. 


Porter  v.  Noyes. 

[2  Gbxskijbap,  2a.] 

Conveyance  under  Contract,  guFFiciENCv  of. — A  contract  "to  make  a 
warranty-deed  free  and  clear  of  all  incumbrances,"  is  not  satisfied  by  a 
deed  containing  covenants  of  general  warranty  and  freedom  from  incum- 
brances,  unless  the  grantor  has  at  the  time  a  perfect  and  unincumbered 
title;  and  if  the  grantee  accept  the  deed  in  ignorance  of  an  existing 
incumbrance,  he  may  afterwards  reject  it  on  discovering  the  incum- 
brance. 

Eight  of  Dower  as  Incumbrance. — An  inchoate  right  of  dower  is  an  exist- 
ing incumbrance  which  defeats  a  contract  to  convey  an  unincumbered 
title. 

Assumpsit  for  the  non-performance  of  an  agreement  to  pur- 
chase a  farm  of  tbe  plaintiff.     Plea,  the  general  issue.    The 
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alleged  contract  was  contained  in  certain  letters  between  the 
plaintiff  and  defendant,  the  substance  of  which,  together  with 
other  material  facts,  is  stated  in  the  opinion.  It  appeared  that 
the  land  to  be  conveyed  by  the  plaintiff  to  the  defendant,  for- 
merly belonged  to  one  Nathaniel  Coffin,  who  conyeyed  the  same 
to  the  plaintiff.  May  3,  1815,  and  that  at  the  time  of  the  tender 
of  plaintiff's  deed  to  the  defendant,  the  wife  of  the  said  Coffin 
had  an  inchoate  right  of  dower  in  the  premises,  which  was  one 
of  the  chief  objections  of  the  defendant  against  accepting  tbe 
deed.  The  question  was  as  to  whether  there  had  been  a  suffi- 
dent  and  seasonable  tender  of  performance  of  the  contract  on 
the  part  of  the  plaintiff,  and  as  to  whether  the  said  inchoate 
right  of  dower  constituted  an  incumbrance  on  the  premises. 
The  jury  returned  a  verdict  for  the  plaintiff,  which,  it  xvas 
agreed,  should  be  set  aside  if  the  court  should  decide  that  the 
defense  made  by  the  defendant  was  valid. 

WhUman,  for  the  plaintiff. 

Longfellow,  for  the  defendant. 

By  Court,  Weston,  J.  The  terms  of  the  agreement,  for  the 
non-performance  of  which  this  action  is  brought,  are  principally 
to  he  found  in  the  letter  of  the  defendant,  bearing  date  the 
twenty-seventh  of  January,  1819,  which  is  referred  to,  and 
makes  a  part  of  this  case.  In  that  letter,  the  defendant  pro- 
poses to  pay  eight  hundred  dollars  by  the  first  of  April  follow- 
^^1  to  P&7  off  a  mortgage,  with  which  the  premises  were 
incumbered,  and  the  residue  of  the  purchase-money,  the  amount 
of  which  is  to  be  ascertained  by  a  reference  to  other  written 
evidence  in  the  case,  was  to  be  paid  in  the  succeeding  month  of 
May.  And  he  adds:  "  If  you  accept  of  the  offer,  you  shall  make 
me  a  warranty  deed,  free  and  clear  of  all  incumbrances."  In 
another  part  of  the  letter  he  states,  "  I  shall  want  to  move  there 
by  the  first  of  April,  and  if  I  have  the  farm,  I  shall  expect  you 
to  clear  the  house  at  that  time,  if  you  do  accept  the  ofTer 
ivfaich  I  make  you  now."  The  terms  proposed  in  this  letter 
vere  accepted  by  the  plaintiff. 

It  cannot  be  understood  to  have  been  the  true  intent  and 
meaning  of  the  parties,  that  on  the  one  hand,  the  defendant  was 
to  pay  the  eight  hundred  dollars,  and  to  extinguish  the  mort- 
gage, without  receiving  his  deed,  relying  upon  the  agreement 
only  of  Uie  plaintiff  to  execute  it;  or  that,  on  the  other,  the 
plaintiff  could  be  held  to  make  and  deliver  the  deed  and  to  part 
with  the  land,  upon  the  personal  security  of  the  defendant,  for 
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the  payment  of  the  eight  hundred  dollars,  and  the  eztinguish- 
ment  of  the  mortgage.  The  respective  stipulations  of  the  parties, 
except  the  payment  of  the  residue  of  the  purchase-money  in 
May,  must  then  be  deemed  to  have  been  dependent  or  concur- 
rent: Thorpe  v.  Thorpe,  1  Salk.  171;  Ooodison  v.  Nunn,  4  T. 
K.  761;  Glatebrook  v.  Woodrow,  8  Id.  366;  Johnson  v.  Reed,  9 
Mass.  78  [6  Am.  Dec.  36].  In  order  to  entitle  himself  to  this 
action,  it  was  therefore  incumbent  upon  the  plaintiffto  aver  and 
to  prove  a  performance,  or  an  offer  to  perform  the  conditions  on 
his  part.  This,  it  is  insisted,  he  has  not  done;  and  various  ob- 
jections are,  upon  this  ground,  urged  against  his  recovery  in 
this  action.  From  the  view  we  have  taken  of  the  case,  it  has 
become  unnecessary  to  notice  them  all. 

One  of  the  conditions  imposed  is,  that  the  plaintiff  should 
convey  by  deed  of  warranty,  free  of  incumbrances.  It  may  be 
urged  that  this  condition  is  satisfied  by  a  covenant  in  the  deed, 
that  the  premises  were  so;  but  we  are  of  opinion  that,  upon  a 
fair  construction  of  the  terms  used,  the  defendant  prescribed  it 
as  a  condition,  that  they  should  be  in  fact  free  from  incum- 
brances. At  the  time  that  the  plaintiff  tendered  his  deed,  it 
appears  in  the  case,  that  the  wife  of  Nathaniel  Coffin  had  an  in- 
choate right  of  dower  in  the  premises.  If  this  was  to  be  deemed 
au  existing  incumbrance,  the  plaintiff  is  not  entitled  to  claim 
damages  of  the  defendant,  for  the  non-performance  ^t  the 
agreement  on  his  part.  And  we  are  of  opinion  that  it  must  be 
so  considered. 

In  the  case  of  Jones  v.  Gardner,  10  Johns.  266,  which  was 
upon  an  agreement  for  the  sale  of  real  estate,  the  plaintiff  upon 
certain  specified  conditions,  was  to  give  to  the  defendant  '*  a 
good  and  sufficient  deed  in  law  to  vest  him  with  the  title  of  the 
said  farm  of  land,  with  the  appurtenances."  The  defendant, 
not  having  fulfilled  the  stipulations  on  his  part,  was  called 
upon  to  answer  in  damages  for  the  non-performance.  The 
])laintiff  had  executed  and  teudered  a  deed  to  the  defendant, 
but  his  wife  had  not  therein  released  her  dower;  and  this  was 
deemed  a  sufficient  objection  to  his  recovery  in  that  action. 
The  title,  say  the  court  in  their  opinion,  which  the  plaintiff  bad 
stipulated  should  vest  by  his  deed  in  the  defendant,  ''meant 
the  legal  estate  in  fee,  free  and  clear  of  all  valid  claims,  liens, 
aud  iocumbrances  whatsoever.  It  is  the  ownership  of  land,  the 
dominium  direciimo  et  absolutum,  without  any  rightful  participa- 
tion by  any  other  person  in  any  part  of  it.  If  the  plaintiff's 
wife  had  a  contingent  life  estate  in  one  third  part  of  the  farm. 
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the  defendant  had  not  a  clear  and  absolute  title.  If  this  claim 
of  dower  was  not  inconsistent  with  the  title  to  be  vested  in  the 
defendant,  it  would  be  difficult  to  maintain  that  any  other  life 
estate  in  the  same  in  reversion  or  remainder,  or  any  judgment 
or  other  lien  thereon  would  be  incompatible  with  it;  and  th« 
title  might  thus  be  embarrassed  and  weakened,  until  it  had  lost 
all  its  value  and  strength." 

This  respectable  authority  goes  the  full  length  to  establish 
tbe  position,  that  an  inchoate  right  of  dower  is  an  existing  in- 
cumbrance, and  not  a  mere  possibility  or  contingency,  which  ia 
to  be  deemed  an  incumbrance  only  when  it  becomes  consum- 
mate. 

It  is,  however,  insisted  by  the  plaintiff's  counsel,  that  as  it 
appears  from  the  deposition  of  Joseph  Hovey,  which  is  referred 
in  tbe  case  reserved,  that  the  defendant,  in  tbe  month  of  April, 
1819,  agreed  to  accept  the  deed  made  by  the  plaintiff,  and  mad* 
no  objection  on  the  ground  of  incumbrances,  he  must  be  con- 
sidered as  having  waived  all  objections  of  this  sort.  But  it 
does  not  appear  that  he  then  had  any  knowledge  of  the  exist- 
ence  of  an  inchoate  right  of  dower  on  the  part  of  Mrs.  Coffin. 
He  might  not  know  that  Coffin  had  a  wife  living;  and  if  he  did 
he  might  believe  that  Mrs.  Coffin  had  released  her  right  of 
dower  in  the  deed  from  her  husband  to  tbe  plaintiff,  it  not  ap- 
pearing that  he  had  any  means  of  ascertaining  the  contents  of 
this  deed  until  after  the  fifteenth  of  the  same  month  of  April, 
when  it  was  first  received  for  registry.  Certainly  nothing  short 
of  the  most  express  waiver,  with  a  full  knowledge  of  the  exist- 
ence of  the  incumbrance,  could  remove  this  objection;  and  it 
may  be  doubted  whether  even  this,  if  done  by  parol,  could  have 
that  effect,  inasmuch  as  by  the  statute  of  frauds  the  agreement 
for  tbe  sale  of  real  estate,  by  tbe  party  to  be  charged,  must  be 
in  writing.  To  suffer,  therefore,  the  terms  and  legal  effect  of  a 
written  agreement  of  this  sort  to  be  changed  or  modified  by  any 
subsequent  parol  agreement  between  tbe  parties,  might  be 
deemed  a  violation  of  tbe  salutary  provisions  of  that  statute. 

Being  satisfied  that  tbe  plaintiff  stipulated  to  convey,  free  of 
incumbrances,  and  this  stipulation  not  having  been  complied 
with,  by  reasou  of  tbe  inchoate  right  of  dower  on  tbe  part  of 
Mrs.  Coffin,  the  nou-performance  of  the  agreement  on  the  part 
of  the  defendant,  iu  the  opinion  of  the  court,  was  thereby  ex- 
cused. It  results,  therefore,  that  the  verdict,  which  has  been 
returned  in  favor  of  the  plaintiff,  must  be  set  aside,  and  a  new 
trial  granted. 

An.  Dm.  Vol.  XI-« 
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CoNVETANGB  TO  Satisft  Ck>NTRAcr. — Owing  to  certain  anomalons  decis- 
ions, made  at  an  early  period  in  New  York  and  Masaachnsetts,  which  have 
been  occasionally  recognized  as  authoritative,  there  is  some  conHict  in  the 
American  cases  upon  the  point  as  to  whether  a  contract  to  make  a  "  good  and 
sufficient  deed,"  or  a  *'good  warranty  deed/'  or  a  deed  with  covenants  of  a 
particular  character,  may,  or  may  not,  be  satisfied  by  a  deed  which  is  good 
in  point  of  form  although  the  grantor  has  in  fact  no  title,  or  only  a  defective 
title.     In  Gazely  v.  Price,  16  Johns.  267,  the  action  was  brought  upon  an 
agreement  by  the  plaintiff  for  the  sale  of  certain  land  for  which  the  vendor 
covenanted  to  give  the  purchaser  "a  good  and  sufficient  deed"  upon  payment 
of  the  purchase-money,  and  the  declaration  averred  that  the  plaintiff  had 
given  "a  good  and  sufficient  deed"  according  to  the  agreement,  but  that  the 
defendant  had  not  paid  the  money.     One  of  the  defenses,  relied  upon  by  the 
defendant,  was,  that  the  plaintiff  was  not  rightfully  and  lawfully  seised  of 
the  premises  and  had  not  good  right,  power  and  authority  to  convey  the 
same.     But  the  court  held,  on  demurrer  to  this  plea,  that  the  contract  was 
for  a  good  deed  and  not  for  a  good  title,  and  so  gave  judgment  for  the 
plaintiff.     Spencer,  C.  J.,  in  delivering  the  opinion  of  the  court,  used  the  fol- 
lowing language:  '"The  plaintiff  bound  himself  only  to  give  a  good  and  suffi- 
cient deed   for   the    premises.     This  relates  merely  to  the  validity  and 
sufficiency  of  the  conveyance,  in  point  of  law,  to  pass  whatever  right  the 
plaintiff  had  in  the  lands  to  the  defendant.     The  case  of  Van  Epa  v.  Schenec- 
tody,  12  Johns.  442  [7  Am.  Dec.  330],  was  very  well  considered;  and  we 
there  held  that  by  an  agreement  to  give  a  deed  no  greater  duty  or  obligation 
was  created,  than  to  execute  a  conveyance  or  assurance  of  the  property, 
without  warranty  or  personal  covenants;  and  several  cases  were  referred  to 
in  support  of  that  proposition.     The  additional  words  'a  good  and  sufficient' 
cannot  alter  the  construction  of  the  agreement;  they  denote  only  the  species 
of  deed  to  be  given,  and  have  no  reference  to  the  title  to  be  conveyed/* 
This  decision  was  in  direct  conflict  with  the  opinion  expressed  by  Kent^  C.  J., 
in  Clute  v.  Robinson^  2  Johns.  611,  where  he  said:  "A  covenant  to  execute 
and  deliver  a  good  and  sufficient  deed  of  a  piece  of  land,  does  not  mean 
merely  a  conveyance  good  in  point  of  form.     That  would  be  a  covenant  with- 
out substance.     But  it  means  an  operative  conveyance,  one  that  carries  with 
it  a  good  and  sufficient  title  to  the  lands  to  be  conveyed."    The  doctrine  of 
Oazely  v.  Price  was  affirmed  in  Parker  v.  Pamule,  20  Johns.  130  Ipod],  and 
applied  to  a  contract  in  which  the  covenant  of  the  vendor  was  to  make  "a  good 
warranty  deed  of  conveyance."    Spencer,  C.  J.,  said:  '*The  same  construc- 
tion is  to  be  put  upon  the  words  'a  good  warranty  deed  of  conveyance'  as 
upon  the  words  'a  good  and  sufficient  deed;'  that  both  relate  to  the  instni- 
ment  and  not  to  the  title."    He  also  referred  to  CliUe  v.  RobiMon  as  being 
distinguished  by  the  fact  that  it  was  a  case  in  equity,  and  insisted  that 
although  the  opinion  there  announced  by  Chief  Justice  Kent  was  probably 
a  correct  statement  of  the  rule  that  would  govern  where  the  remedy  soaght 
was  by  a  suit  for  the  specific  performance  of  the  agreement  to  convey,  it  had 
no  application  to  an  action  at  law  upon  the  covenants  contained  in  such  agree- 
ment. 

Similar  decisions,  in  effect,  have  been  made  in  Massachusetts.  In  Aikeny, 
Sanford,  5  Mass.  493,  it  was  held  that  a  condition  in  a  contract  requiring  a 
conveyance  of  land  by  "  a  good  and  sufficient  deed  of  warranty  "  related  to 
the  form  and  execution  of  the  deed  and  not  to  the  title.  Again,  in  Tvmeif  ▼• 
Asfdey,  15  Pick.  546»  it  was  decided  on  the  authority  of  Oaxley  v.  Prietf 
aupra,  that  where  a  vendor  agreed  to  give  "a  good  and  sufficient  warrut; 
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dead  **  of  certain  lots,  the  words  "  good  and  safficient "  related  only  to  the 
validity  of  the  deed  to  pass  the  title  which  the  vendor  had  and  did  not  imply 
that  the  title  was  Talid,  or  that  it  was  free  from  incnmhrances. 

A  number  of  decisions  of  the  same  tenor  have  been  made  in  other  states 
upon  the  authority  of  these  cases  from  Massachnsetts  and  New  York.  Thus 
it  was  held  in  Brown  v.  CovUlaud,  6  CaL  566|  that  the  words  "good  and 
safficient  deed  *'  in  a  bond  for  a  conveyance  of  land  referred  only  to  the  form 
of  the  conveyance  and  not  to  the  interest  to  be  conveyed,  or,  in  other  words, 
that  they  imported  merely  an  obligation  to  make  a  conveyance  sufficient  to 
pass  the  title  of  the  vendors,  whatever  it  might  be.  This  doctrine  was  fully 
affirmed  in  Oreen  v.  CoviUaud,  10  CaL  322,  and  the  authority  of  the  New 
Tork  and  Massachusetts  cases  above  cited  was  recognized  as  decisive  upon 
this  point.  So  in  Barrow  v.  Bispham,  6  Halst.  110,  it  was  held  that  a  con- 
bact  by  a  vendor  of  land  to  make  **agood  and  sufficient  deed"  must  be 
coostmed  to  bind  him  simply  to  execute  a  sufficient  conveyance  to  pass  what 
title  he  had  and  not  to  convey  a  good  title,  unless  there  was  something  else 
in  the  contract  clearly  indicating  that  it  was  a  good  title  and  not  merely  a 
good  conveyance,  for  which  the  purchaser  had  stipulated.  In  Preston  y. 
Whkcombj  11  Yt.  47,  the  contract  was  to  "execute  a  good  and  authentic 
deed  of  conveyance,'*  and  the  court  held,  on  the  authority  of  J  iken  v.  San  ford, 
Goady  v.  Prke^  and  Parker  v.  Parmde,  that  the  obligation  related  only  to 
the  form  and  validity  of  the  conveyance  and  not  to  the  goodness  of  the  title. 
The  subject  was  again  examined  in  Joslyn  v.  Taylor,  33  Yt.  470,  where  the 
coDtract  was  "to  give  a  good  and  warrantee  deed,"  and  those  words  were 
held  to  refer  to  the  form  of  the  deed  and  not  to  the  title.  These  Vermont 
decisions,  however,  seem  to  conflict  with  the  earlier  case  of  Stow  v.  Stevens, 
7  Vt  27,  where  Porter  v.  Noyes,  was  cited  and  approved  as  a  sound  authority 
upon  this  question,  and  it  was  held  that  a  contract  to  execute  "  a  good  and 
▼ihd  deed,  with  the  usual  covenants,"  could  be  satisfied  only  by  the  convey- 
ance of  a  good  and  sufficient  title.  In  Lawrence  v.  Dole,  11  Yt.  549,  it  was 
•aid  that  a  distinction  should  be  made  between  those  cases  where  the  vendor 
covenants  to  make  "a  good  and  sufficient  deed,"  and  those  where  his  coven- 
ant is  "to  convey  by  a  good  and  sufficient  deed,"  and  that  while  the  rule 
adopted  in  Aiken  v.  Sanford,  Oazely  v.  Price,  and  Parker  v.  Parmele,  might 
be  properly  followed  in  cases  of  the  former  class,  it  had  no  application  to 
thoM  of  the  latter,  but  that  in  such  cases  the  vendor  was  bound  to  make  a 
good  title.  This  distinction  certainly  seems  to  be  rather  minute.  It  is  not 
easy  to  disoover  any  substantial  difference  between  a  contract  to  make  a  good 
deed  of  conveyance  of  land,  and  a  contract  to  convey  land  by  a  good  deed. 

The  undoubted  weight  of  authority,  however,  is  against  the  '  ioctrine  laid 
down  in  the  New  York  and  Massachusetts  decisions  abovu  mentioned. 
Indeed,  the  New  York  cases  have  been  practically  if  not  expressly  overruled, 
tad  are  not  now  regarded  as  authoritative  upon  this  point  in  that  state.  The 
courts  were  at  first  inclined  to  content  themselves  with  excepting  particular 
cues  from  the  operation  of  the  rule  adopted  in  those  decisions,  by  seizing 
upon  some  special  clause  or  term  in  the  contract,  or  some  distinguishing  cir- 
canutance  attending  it.  Thus,  in  Carpenter  v.  Bailey,  17  Wend.  244,  whnre 
the  contract  was  for  "a  good  and  sufficient  warranty-deed  of  conveyance  in 
the  law  in  fee-simple  of  the  premises,"  it  was  held  that  the  fair  import  of 
the  terms  used  was  that  the  vendor  was  to  make  a  good  title,  the  words  "ft^e- 
limple"  being  essentially  descriptive  of  the  title  and  not  of  any  form  of  con- 
veyuice.  The  court  thought  that  this  circumstance  clearly  distinguished  tha 
caae  from  Oazely  v.  Price,  and  Parker  v.  Parmele,  and  that  therefore  it  might 
be  detennined  in  aooordance  with  reason  and  justice  without  impugning  th« 


S^>  PoBTZB  L\  NoYES.  [Maine 

Qorrectness  of  the  doctrine  laid  down  by  Mi  Chief  Justice  Spencei  in  those  de 
cisions.  So  in  Fletcher  v.  Button,  4  N.  Y.  396,  although  there  was  a  visry  strong 
intimation  of  the  onsoundness  of  Oazely  ▼.  Price^  and  Parker  ▼.  Parmeit, 
the  court  did  not  expressly  overrule  those  decisions,  but  held  that  where  the 
contract  was,  as  in  that  case,  to  execute  * 'a  good  and  sufficient  warranty-deed 
«f  the  land,  free  from  all  incumbrances,"  it  must  be  construed  to  require  a 
^ood  title  and  not  merely  a  good  deed,  on  the  ground  that  the  words  "free 
from  all  incumbrances,"  clearly  referred  to  the  land  as  the  subject-matter 
of  the  contract,  and  indicated  that  the  parties  had  in  mind  the  nature  of 
the  title  to  be  conveyed,  and  not  merely  the  form  of  the  conveyance;  and 
the  principal  case  was  cited  and  commented  on  as  an  authority  directly  in 
point  on  this  question.  The  language  of  Buggies,  J.,  with  reference  to  the 
principles  of  construction  adopted  in  Parker  v.  Parmele,  is  very  forcible. 
Speaking  of  that  case,  he  says:  *'The  plaintiff  covenanted  to  execute  to  the 
defendant  'a  good  warranty-deed  of  conveyance  of  the  premises,'  and  it  was 
adjudged  that  the  word  'good'  referred  to  the  instrument  of  conveyance,  and 
<  did  not  mean  that  the  grantor  would  give  a  good  warranted  title.  But  the 
reasoning  in  that  case  falls  short  of  showing  that  a  covenant  to  execute  a 
'good  and  sufficient  deed  of  conveyance'  is  satisfied  by  a  deed  which  conveys 
nothing."  In  Pomeroy  v.  Drury,  14  Barb.  418;  Hill  v.  Reaseffieu,  17  Id.  162; 
and  Atkins  v.  Bahrett,  19  Id.  639,  it  was  held  also  that  a  contract  for  "a 
good  and  sufficient  deed,  free  from  all  incumbrances,"  could  be  performed 
only  by  the  conveyance  of  a  good  title;  and  in  the  case  last  mentioned, 
Oazely  v.  Price  and  Parker  v.  Parmele  were  said  to  be  "in  effect  overruled." 
Jind  in  Traver  v.  HaUted,  23  Wend.  66,  it  was  decided  that  a  contract  "to 
^execute  a  proper  conveyance  for  the  conveying  and  assuring  the  fee-simple" 
■of  certain  premises,  could  not  be  performed  by  the  mere  execution  of  a  oon- 
veyance  good  in  form,  if  the  grantor  did  not  have  at  the  time  the  title  which 
it  purported  to  convey;  and  Co  wen,  J.,  said,  that  to  his  mind  "a  proper  con- 
veyance for  conveying  and  assuring  fee-simple,  could  not  be  executed  by  the 
grantor,  unless  he  held  the  title;  otherwise  it  would  be  but  a  conveyance 
proper  for  conveying  no  title  at  alL  " 

The  case  of  Burwell  v.  JackaoUy  9  N.  Y.  535,  is  still  more  emphatic  againat 
tJie  doctrine  of  Gazely  v.  Price  and  Parker  v.  Parmele,  on  this  point,  and  the 
learned  opinion  delivered  by  Selden,  J.,  speaking  for  the  whole  court,  is 
-very  instructive,  containing,  as  it  does,  a  remarkably  clear  exposition  of  the 
fundamental  principles  of  law  involved  in  contracts  for  the  sale  and  convey- 
ance of  real  property.  In  that  case,  the  contract  was  that  the  vendors 
would  execute  "a  good  and  sufficient  deed  of  conveyance"  of  a  certain  lot 
upon  a  day  named,  and  the  court  decided  that  they  were  bound  to  convey  a 
good  title;  and  the  premises  having  been  sold  under  a  mortgage,  before  the 
day  fixed  for  the  conveyance,  it  was  held  that  the  purchaser  could  treat  the 
■contract  as  rescinded,  without  demanding  a  deed,  and  plead  this  failure  of 
the  vendor's  title  as  a  defense  to  a  judgment  obtained  for  the  purchase-money 
before  such  failure,  although  the  mortgage  under  which  the  land  was  aold 
was  on  record  at  the  time  of  the  contract.  The  principle  adopted  as  the  rule 
-of  decision  was  that  in  every  executory  contract  for  the  sale  of  land  there  ia 
•an  implied  warranty  of  the  title  of  the  vendor  unless  it  is  expressly  excluded 
by  the  terms  of  the  contract,  and  that,  therefore,  such  a  contract  can  only 
be  satisfied  by  the  conveyance  of  a  clear  title.  After  referring  to,  and  coni- 
jiicnting  upon,  White  v.  Foljambe,  11  Ves.  337;  DevereU  v.  Lord  Bolton,  18 
Id.  508;  WHeon  v.  Mackreth,  Forrest,  129;  Purvis  v.  Bayer,  9  Price,  488; 
Doe  V.  Stanion,  1  M.  &  W.  695;  and  Souter  v.  Drake,  5  Bam.  &  Ad.  992, 
^Iden,  J.,  says:  "These  casen  seem  never  to  have  been  disputed*    They  ai« 
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referred  to  and  recognized  in  the  latest  editions  of  Sugden's  Law  of  Yendor» 
aa  aound  expositions  of  the  law:  Sug.  on  Vendors,  c.  1,  sec.  3,  art.  17,  Am.. 
ed.  It  is  clear,  therefore,  that  in  England  there  is  in  every  executory  con- 
tract for  the  sale  of  lands,  whatever  may  be  the  language  in  which  the  agree- 
ment is  couched,  an  implied  undertaking  to  make  a  good  title,  unless  sucii^ 
an  obligation  is  expressly  excluded  by  the  terms  of  the  agreement.  In  thi» 
state,  also,  the  decisions  have  generally  been  in  accordance  with  this  prin- 
ciple: Seymour  v.  De  Laneey,  6  Johns.  Ch.  222;  S.  C,  3  Cow.  445;  Eversort- 
V.  Kirtiand,  4  Paige  628;  Cltite  v.  Robimon,  2  Johns.  595;  Judnon  v.  Wattn^ 
11  Id.  525  [6  Am.  Dec.  392];  Van  Eps  v.  Schenectady,  12  Id.  442  [7  Anu 
Dec.  330].  The  cases,  however,  of  Oazely  v.  Price,  16  Johns.  267,  and 
Parker  v.  Parmele,  20  Id.  130,  are  exceptions." 

The  learned  judge  then  states  the  substance  of  these  two  exceptional  de-> 
dsiotns,  and  after  quoting  the  remark  of  Ruggles,  J.,  in  Fletcher  v.  BitUon^ 
4  N.  Y.  396,  concerning  the  case  of  Parker  v.  Parmele,  says:  '*If  the  worda 
of  such  a  covenant  were  to  be  construed  simply  according  to  their  gram- 
matical import,  without  reference  to  the  nature  of  the  contract  in  which 
they  occur,  it  might  lead  to  the  conclusion  arrived  at  in  Parker  v.  Parmele^ 
Bat  the  authorities  to  which  I  have  referred  show  conclusively  that  what* 
ever  may  be  the  language  of  a  vendor  in  a  contract  for  the  sale  of  lands,  the- 
law  implies  an  undertaking  that  he  has,  and  will  convey,  a  good  title."  He 
holds  farther  that  this  implied  obligation  is  not  affected  by  the  existence  of 
an  incumbrance  on  record  at  the  time  of  the  contract,  which  the  purchaser 
might  have  discovered,  for  he  is  not  bound  to  search  the  records  for  defects 
of  title  before  the  sale  is  executed  by  a  conveyance.  The  principles  of  this 
decision  have  been  approved  in  the  following  subsequent  New  York  cases r 
Siory  V.  Conyer,  36  N.  Y.  673;  Dtlavan  v.  Duncan,  49  Id.  485;  Penjteld  v. 
Clark,  62  Barb.  584.  In  the  case  of  Delavan  v.  Duncan,  Grover,  J.,  deliv> 
ering  the  opinion,  says  that  Oazely  v.  Price  and  Parker  v.  Parmele.  are  both 
overruled  on  this  point  by  Burweli  v.  Jacknon,  and  that  the  able  opinion  in 
the  latter  case  shows  so  conclusively  that  a  contract  to  give  ''a  good  and 
sufficient  deed  of  conveyafice  of  land  *'  can  be  satisfied  only  by  the  convey- 
ance of  an  indefeasible  title,  that  "any  further  discussion  of  the  question 
would  be  supet^uous." 

In  Massachusetts  while  the  cases  of  Aiken  v.  San/ord,  5  Mass  404,  and 
Timuy  v.  Ashley,  15  Pick.  546,  seem  not  to  have  been  overruled,  the  courts 
have  shown  a  disposition  to  avoid  the  effect  of  those  decisions  by  laying  hold 
of  every  circnmstance  in  a  contract  for  the  sale  of  land  which  would  indicate 
that  the  vendor  was  to  make  a  good  title  and  not  merely  a  deed  good  in 
form.  Thus  in  Mead  v.  Fox,  6  Cush.  199,  the  contract  was  that  tho  vendors 
should  make  ''warranty  deeds"  to  the  purchaser,  but  there  was  a  stipulation. 
that  tho  latter  should  have  ten  days  to  examine  the  title,  and  the  court 
thought  this  circnmstance  distinguished  the  case  from  Aiken  v.  Sanford,  Tin- 
nry  V.  AsfUey,  and  Oazely  v.  Price,  and  that  it  was  the  manifest  meaning  and 
intent  of  the  agreement  that  the  vendors  should  convey  a  good  and  clcai 
title,  for  if  the  nnderstanding  was  that  they  should  merely  make  a  deed  good 
in  form,  to  convey  such  title  as  they  had,  there  could  be  no  object  in  giving 
the  purchaser  time  for  examination.  The  decision  in  Packard  v.  Utiher,  7 
Gray,  529,  was  based  upon  a  similar  distinction.  So  also  in  Richmond  \\ 
Gray,  3  Allen,  25,  and  Curtis  v.  Aspinwall,  114  Mass.  187,  a  stipulation  for 
time  to  examine  the  title,  in  a  contract  for  the  sale  of  land,  was  held  to  ii.:ply 
that  the  purchaser  was  not  bound  to  accept  anything  less  than  a  clear  title. 
The  decisions  in  most  of  the  other  states,  upon  this  subject,  are  in  cod  form. 
ity  with  the  principal  case  and  with  the  later  adjudications  in  New  York, 
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in  holding  that  where  a  vendor  of  land  enters  into  a  contract  to  make  "a  good 
and  sufficient"  or  "a  good  warranty  deed/*  etc.,  he  is  bound  to  convey  a  good 
title,  unless  it  clearly  appears  from  the  contract  itself,  or  from  the  circum- 
stances accompanying  it,  that  the  parties  have  in  view  merely  such  a  convey- 
ance as  will  pass  the  title  which  the  vendor  has,  whether  defective  or  not. 
The  following  decisions  are  to  this  effect:  CuUum  v.  Bank  of  Alabama,  4 
Ala.  21;  FUcIt  v.  Casey,  2  G.  Greene,  900;  Funk  v.  Creaswell,  5  Iowa,  83; 
Skreck  v.  Pierce,  3  Id.  350;  Conway  v.  Case,  22  HI.  227;  Morgan  v.  Smith,  II 
Id.  194;  Greenwood  v.  Ligon,  10  Sm.  &  M.  (18  Miss.)  615;  Feemster  v.  May, 
13  Id.  275;  Brown  v.  Gammon,  14  Me.  276;  HiU  v.  Hobart,  16  Id.  164;  Sibley 
V.  Spring,  12  Id.  460;  Abendroth  v.  Greenwich,  29  Conn.  356;  Owings  v.  Bald^ 
win,  8  Gill,  337;  Cunningham  v.  Sliarp,  11  Humph.  116;  Jones  v.  Huff,  36 
Texas,  678;  hen  v.  Tindall,  20  N.  J.  L.  (1  Spencer)  214;  Conover  v.  TindaU, 
Id.  513;  Lounsberry  v.  Locamber,  25  N.  J.  £q.  554;  LiUU  v.  PaddUford,  13 
N.  H.  167;  Baieman  v.  Johnson,  10  Wis.  1;  Tqft  v.  Kessel,  16  Id.  273;  DaivU 
V.  Henderson,  17  Id.  106;  Lee  v.  Foard,  1  Jones  Eq.  (N.  C.)  125;  Dearth  v. 
WaUamson,  7  Am.  Dec.  652;  Wilson  v.  GeUy,  57  Pa.  St  266;  LuckeU  v.  IFt^ 
iKZTiwoTt,  31  Mo.  55;  S.  C.,  37  Id.  388;  Parker  v.  McAUister,  14  Ind.  12.  The 
doctrine  is  supported  also  by  GdUoway  v.  Ftndlay,  12  Pet  264,  and  Be/eld  v. 
WoodfoUc,  22  How.  U.  S.  327.  And,  as  these  cases  show,  the  rule  is  the  same 
in  this  respect  in  law  as  in  equity,  so  that  there  seems  to  be  no  ground  for  the 
distinction  attempted  to  be  drawn  by  Spencer,  C.  J.,  in  Parker  v.  Parmele, 
20  Johns.  130,  in  commenting  on  Clute  v.  Robinson;  for,  as  Chief  Justice  Nel- 
son well  says  in  Carpenter  v.  Bailey,  17  Wend.  247,  the  construction  of  the 
legal  effect  of  the  terms  of  a  contract,  for  the  purpose  of  ascertaining  the 
meaning  of  the  parties,  is  governed  by  the  same  rules  in  courts  of  law  as  in 
equity  tribunals. 

In  some  of  the  decisions  on  this  subject  an  attempt  is  made  to  reconcile 
Parker  v.  Parmele  and  kindred  cases  with  those  holding  the  contrary  doc- 
trine, by  establishing  some  general  distinction,  founded  upon  the  difference 
in  the  terms  employed  in  different  contracts.  Thus  in  Hill  v.  Hobart,  16  Me. 
164,  the  principle  is  stated  by  Shepley,  J.,  to  be,  that  "when  the  contract 
stipulates  for  a  conveyance  of  the  land  or  estate,  or  for  a  title  to  it,  perform- 
ance can  be  made  only  by  the  conveyance  of  a  good  title;  and  when  it  stipu- 
lates only  for  a  deed,  or  for  a  conveyance  by  a  deed  described,  performance  is 
made  by  such  a  deed  or  conveyance  as  the  contract  describes,  however 
defective  the  title  may  be."  This  distinction  certainly  seems  to  be  somewhat 
indefinite  and  obscure.  If  it  is  meant  that  the  contract  must,  in  terms,  stip 
ulate  for  a  ** conveyance  "  of  the  " land,"  or  "estate," or  "  title,"  in  order  to 
bind  the  vendor  to  make  a  good  title,  the  position  is  not  sustained  by  the 
later  and  better  considered  cases.  It  is  conceived  that  the  general  rule  may 
be  more  accurately  stated  to  be,  in  accordance  with  the  doctrine  of  BurweU 
V.  Jackson,  9  N.  Y.  535,  that  whatever  may  be  the  form  of  words  used  in  an 
executory  contract  for  the  sale  of  land,  the  vendor  must  make  a  good  title, 
unless  it  distinctly  appears,  either  from  the  contract,  or  from  thu  attendant 
circumstances,  that  such  was  not  the  intention  of  the  parties.  The  cases  in 
which  the  contract  may  be  satisfied  by  a  deed  formally  complying  with  its 
terms,  although  the  vendor  may  have  only  a  defective  title,  or  no  title  at  all, 
are  to  be  regarded  as  exceptional,  and  like  all  other  exceptions,  should  bs 
clearly  made  out  in  order  to  remove  them  from  the  operation  of  the  rule. 

The  obligation  of  the  vendor  to  convey  a  good  title,  in  order  to  fulfill  his 
contract,  unless  he  has  taken  care  to  restrict  his  liability,  rests  not  only  on 
thu  doctrine  of  implied  warranty  of  title,  as  decided  in  BurweU  v.  Jackson,  9 
K.  Y.  535.  and  Lounsberry  v.  Locamber,  25  N.  J.  Eq.  554,  but  also  upon  tiio 
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general  principle  that  the  promises  and  engagements  contained  in  a  contract 
are  to  be  oonstmed  most  strongly  against  the  party  making  them.  It  cer^ 
tainly  ought  to  be  a  very  clear  case  which  would  permit  a  party  who  has 
contracted  to  sell  land,  to  perform  his  contract  by  giving  the  purchaser  a  deed 
which  conveys  nothing  but  a  lawsuit.  This  is  to  put  the  shadow  for  the  sub- 
stance: Of  course,  a  man  may  bargain  for  a  doubtful  title,  but  he  ought  not 
to  be  held  to  have  done  so  except  upon  the  most  satisfactory  evidence  that 
sach  was  his  intention,  for  that  is  a  species  of  traffic  which  the  law  has  never 
favored.  It  is  repugnant  to  sound  legal  principles  and  policy  to  require  a 
party  to  accept  a  deed  whose  only  value  consists  in  a  right  of  action  on  its 
aheady  broken  covenants,  unless  it  is  certain  that  that  is  what  he  meant  to 
bay. 

IxcHOATB  Dower  as  Incumbbance. — Judge  Story,  in  deciding  the  case 
cf  Powell  V.  MoMon,  etc  Co,,  3  Mason,  355,  expressed  the  opinion  that  a 
covenant  against  incumbrances  was  not  broken  by  the  existence  of  an  incho  • 
ate  right  of  dower  in  the  premises.  "  A  possibility  of  dower,"  said  he,  "  is 
not,  within  the  sense  of  the  covenant,  an  incumbrance,  for  that  means  a 
settled,  fixed  incumbrance."  And  upon  the  authority  of  this  dictum  it  was 
expressly  adjudged  in  BoUimck  v.  Williams,  36  IlL  65,  that  such  a  right  was 
not  an  incumbrance.  The  contrary  doctrine,  however,  is  now  well  settled, 
and  the  principal  case  is  a  leading  authority  on  this  point:  Shearer  v.  Ranger, 
22  Pick.  44S;  Bigehw  v.  Hubbard,  97  Mass.  195;  HarHngton  v.  Murphy,  109 
Id.  299;  Given  v.  Marr,  27  Me.  212;  RunneU  v.  Webber,  59  Id.  488;  Holmes 
V.  Hoknes,  12  Barb.  137;  Heimburg  v.  Ismay,  35  N.  Y.  Sup.  Ct  35;  FiUs  v. 
HoiU,  17  N.  H.  530;  Greenwood  v.  Ligon,  10  Sm.  &  M.  (18  Miss.)  615; 
BUnerv.  Brough,  11  Pa.  St.  127;  see,  also,  2  Scribner  on  Dower,  4,  5,  and 
notes.  It  was  held  further,  in  Bigelow  v.  Hubbard,  97  Mass.  195,  that  the 
right  of  a  wife  to  waive  a  jointure  or  pecuniary  provision  made  after  marriage 
in  lieu  of  dower,  was  an  existing  incumbrance.  In  Whisler  v.  Hicks,  5 
BUckf.  100,  and  Smith  v.  Ackerman,  Id.  542,  it  was  decided,  however,  that 
a  purchaser  of  land  who  had  accepted  a  deed  containing  a  covenant  against 
incumbrances,  could  not  set  up  an  existing  inchoate  right  of  dower  as  a 
failore  of  consideration  in  an  action  against  him  on  a  note  given  for  the  pur- 
chase-money. 


Hammond's  Case. 

'  [a  Obxestlxat,  33.  J 

Pboov  of  HA2n>WBrm70. — A  witness  may  give  his  opinion  of  the  identity  of 
a  handwriting,  from  an  acquaintance  derived  from  having  seen  the  party 
write,  or  from  having  received  letters  from  him,  or  from  having  at  any 
time  seen  writing  acknowledged  or  proved  to  be  his,  and  the  rule  is  the 
same,  in  this  respect,  in  criminal  as  in  civil  cases. 

IxDiCTHEKT  for  forging  a  check  on  the  bank  of  Portland,  in 
tbe  name  of  Attwood  and  Qaincy.  To  prove  that  the  signature 
to  the  foiged  check  was  in  the  prisoner's  handwriting,  the  pros* 
^cation  offered  as  a  witness  one  of  the  directors  of  the  bank, 
^bo  testified  that  he  had  seen  and  critically  examined  a  sheet  of 
paper  containing  a  number  of  blank  checks  signed  with  the 
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names  of  ''Attwood  and  Quincy,"  which  was  proved  to  have 
been  found  in  the  prisoner's  desk,  but  lind  sinoe  lieen  lost^  and 
which  the  prisoner  acknowledged  that  Le  had  written,  but 
stated  that  he  had  done  so  after  being  accused  of  the  forgery, 
and  after  having  written  another  check  of  the  same  tenor  at  the 
request  and  for  the  inspection  of  the  bank  officers,  and  that  it 
was  only  an  unmeaning  scrawl.  From  this  examination  the 
witness  testified,  against  the  objection  of  the  prisoner,  that  he 
believed  the  forged  signature  was  in  the  prisoner's  handwriting^. 
The  prisoner  having  been  convicted,  moved  to  set  aside  the 
verdict  on  account  of  the  admission  of  this  evidence. 

Davies,  for  the  prisoner,  cited  King  v.  Caior^  4  Esp.  117,  and 
note,  and  Oilb.  Ev.  64. 

The  cUtomey-general,  contra. 

By  Court,  Mellem,  C.  J.  In  the  course  of  the  trial  of  this 
cause  it  was  proved  that  a  sheet  of  paper  was  found  in  the 
piisoner's  chest,  upon  which  were  written  several  bank  checks, 
signed  with  the  names  "Attwood  &  Quincy."  It  was  also 
proved,  by  the  confession  of  the  prisoner,  that  the  body  and 
signature  of  each  of  those  checks  was  in  his  handwriting,  and 
that  they  were  all  lost  or  destroyed,  so  that  they  could  not  be 
produced  on  the  trial;  and  Charles  Fox,  who  had  carefully  ex- 
amined those  checks  and  their  signatures,  was  permitted  to 
testify  to  the  similitude  between  those  signatures  and  that  of 
the  forged  check,  and  to  his  belief  that  the  signature  of  that 
was  in  the  handwriting  of  the  prisoner.  Was  this  proof  admis- 
able?  If  not,  the  verdict  must  be  set  aside;  otherwise,  sentence 
must  follow. 

Whatever  doubts  were  formerly  entertained,  it  is  now  per- 
fectly settled  that  the  same  rule  of  evidence  upon  this  subject 
is  equally  applicable  to  civil  and  criminal  c^es:  1  Phillip's 
Evid.  371;  The  King  v.  Cator,  4  Esp.  117;  2  McNally's  Evid. 
394,  417;  note  to  The  King  v.  Caior,  4  Esp.  273,  a.  Phillips, 
page  872,  says:  ''It  is  an  established  rule  of  evidence  that 
handwriting  cannot  be  proved  by  comparing  the  paper  in  dis- 
pute with  any  other  paper  acknowledged  to  be  genuine."  Thi» 
rule  is  not  in  force  in  this  state,  or  in  Massachusetts,  with  the 
same  strictness  and  to  the  same  extent  as  in  England:  Homer 
V.  Wallis,  11  Mass.  312  [6  Am.  Dec.  169J.  But  it  appears  by 
many  cases  that  a  witness  may  testify  that  the  signature  in 
question  is  the  handwriting  of  tbe  person  attempted  to  be 
charged,  from  his  acquaintance  with  such  person's  hand;  which 
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acqaaintance  may  have  been  gained  by  baying  seen  Bucb  person 
write,  having  received  letters  from  bim,  or  having  seen  writing 
ac^owledged  or  proved  to  be  such  person's  handwriting. 
The  case  at  bar  falls  within  the  last  rule. 

Proof  of  this  kind  was  admitted  in  Sidney's  case,  3  St.  Tr. 
802,  and  in  Ld.  Freslon's  case,  4  Id.  446-7.  The  same  principle 
was  admitted  and  established  in  the  case  of  Ld,  Ferrers  v. 
Shirley,  Fitzg.  195.  There,  in  order  to  prove  the  handwriting 
of  Cottington,  a  subscribing  witness  to  a  pretended  deed  of 
the  Earl,  a  person  was  produced  and  was  ready  to  testify  that 
he  had  seen  letters  which  his  master  told  him  had  been  written 
by  Cottington.  This  witness,  so  offered,  was  rejected  by  the 
court  because  he  could  not  testify,  nor  was  it  proved  that  such 
letteis  were  in  fact  written  by  Cottington.  It  appears  that  he 
would  have  been  admitted,  if  this  fact  had  been  established, 
and  even  without  producing  the  letters  or  showing  that  they 
conld  not  be  produced.  Phillips,  page  369,  commenting  on 
this  case,  says:  ''  The  rule  to  be  deduced  is,  that  a  witness  may 
be  admitted  to  speak  to  a  person's  handwriting,  if  he  has  seen 
letters  which  can  be  proved  to  have  been  written  by  him."^ 
He  intimates  that  it  would  be  reasonable  that  the  opposite 
party  should  be  allowed  to  call  for  the  production  of  the  letters, 
for  eramination;  but  this  principle,  if  well  founded,  canuot 
apply  to  papers  which  have  been  lost  or  destroyed  without 
fraad  or  fault. 

The  same  principle  is  recognized  and  the  same  kind  of  proof 
was  admitted  in  Layer^s  case,  6  St.  Tr.  275.  In  the  trial  of  the 
seven  bishops  the  same  kind  of  proof  was  admitted  as  to 
BSTeral  of  them;  and  though  the  court  were  divided  in  opinion, 
yet  it  was  considered  legal  and  proper  in  civil  causes;  but  as 
the  distinction  between  civil  and  criminal  causes  touching  tbis 
point  no  longer  exists,  the  case  is  an  authority  in  support  of 
the  admissions  of  Fox's  testimony.  The  case  of  The  Kirtfj  v. 
Catxjr^  is  different  from  the  case  at  bar.  But  even  there  Baron 
HotLam  in  giving  his  opinion  says:  "  I  do  not  know  how  thai 
gentleman  (the  inspector  of  franks)  could  speak  to  the  hand- 
writing unless  he  could  say  he  had  seen  the  party  write,  o} 
unless  he  had  been  in  the  habit  of  corresponding  with  him, 
excepting  that  he  is  called  to  speak  as  a  man  of  science  to  au 
abstract  question."  Tbis  knowledge  of  the  party's  handwrit- 
ing, gained  by  correspondence,  seems  not  to  be  more  certain 
than  that  gained  from  seeing  papers  or  letters  expressly 
acknowledged  to  be  his  writing.     If  the  case  of  The  King  v 
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Caior  be  considered  as  variant  from  those  above  cited,  and 
tending  to  show  the  inadmissibility  of  the  testimony  of  Fox,  it 
may  be  remarked  that  Baron  Hotham  considered  it  directly 
and  completely  a  **  comparison  of  hand,"  and  in  that  sense  in 
which  the  rule  in  England  in  some  respects  di£fers  from  the 
rule  in  Massachusetts  and  in  this  state.  In  the  case  of  Smith  t. 
Fenner,  1  Gal.  170,  Mr.  Justice  Story  admitted  a  witness  who 
swore  to  the  handwriting  of  the  scribe  who  wrote  the  will  then 
in  question,  and  produced  certain  deeds  in  his  possession,  and 
was  permitted  to  swear  to  certain  peculiarities  of  resemblance 
in  the  writing;  the  court  observing  that  such  was  "  not  a  mere 
comparison  of  hands." 

On  these  authorities,  and  for  these  reasons,  we  are  all  of  opin- 
ion that  according  to  the  principles  of  law  as  now  settled,  un- 
derstood and  reduced  to  practice,  the  proof  objected  to  was 
properly  admitted,  and  of  course  the  motion  to  set  aside  the 
verdict  is  overruled. 


In  Woodnum  v.  Dana,  52  Me.  9,  it  was  declared  to  be  an  eBtabliahed  rule 
of  evidence  in  Maine  that  a  witness  who  is  not  an  expert  will  not  be  permit- 
ted to  give  his  opinion  as  to  the  genuineness  unless  he  has  some  previoas  ac- 
quaintance with,  or  knowledge  o^  the  handwriting  of  the  person  who  is 
alleged  to  have  written,  and  that  only  experts  will  be  allowed  to  testify  to 
opinions  based  solely  upon  a  juxtaposition  or  comparison  of  hands  before  the 
jury.  The  principal  case  having  been  there  cited  by  counsel,  as  an  authority 
against  this  position,  the  court  said:  "That  case  is  not  fully  reported.  But 
when  the  few  facts  reported  and  the  opinion  of  the  court  are  examined,  it 
will  be  found  in  harmony  with  the  general  rule  of  law  for  the  admission  of 
this  kind  of  evidence,  as  already  stated,  or  at  least  it  wiU  not  appear  that 
the  court  intended  to  disregard  the  distinction  between  opinions  of  witnesses 
based  upon  previous  acquaintance  or  knowledge  of  handwriting,  and  opinions 
based  solely  upon  the  comparison  of  specimens  placed  in  juxtaposition  be- 
fore the  court  and  jury."  The  rule  laid  down  in  Woodman  v.  Dana,  is  sup- 
ported by  the  decisions  in  Page  v.  Homans,  14  Me.  478;  Stveetser  v.  Lotoell, 
33  Id.  446,  and  Hopkins  v.  Megquire,  35  Id.  78,  in  all  of  which  the  principal 
case  is  cited  as  an  authority  for  the  doctrine  that  a  non-expert  witness  can 
only  give  an  opinion  upon  this  subject  when  he  has  had  some  previous  ac- 
quaintance with  the  party's  handwriting,  however  slight  it  may  be.  The 
principal  case  is  also  cited  as  an  authority  on  this  question  in  Moody  v. 
Howell^  17  Pick.  495.  The  law  as  to  comparison  of  handwritings  is  fully  dis- 
cussed in  the  note  to  Homer  v.  Wallis,  6  Am.  Dec  171;  see,  also,  StaU  v. 
AUen^  9  Id.  616,  and  note,  where  the  rule  of  the  North  Carolina  courts  as  to 
the  admissibility  of  opinions  of  witnesses  upon  questions  of  disputed  hand* 
writing,  is  stated. 
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Little  v.  Larrabee. 

[3  OxxmuuLV,  87.] 

AmirDKEiiT  OF  YiCRDiCT. — A  verdict  defective  or  erroneooB  in  a  mere  matter 
of  farm,  not  affecting  the  merits  or  the  rights  of  the  parties,  will  be 
amended  by  the  oourt  to  conform  it  to  the  issue. 

SrasTAKTiAL  Error  in  Verdict — Evidence. — Where  the  jury  err  in  a 
matter  of  sabstance  by  returning  a  verdict  for  the  wrong  party,  or  for  a 
larger  or  smaller  sum  than  was  intended,  and  then  separate,  the  verdict 
eamiot  be  amended  but  must  be  set  aside;  and  the  affidavit  of  the  jurors 
is  admissible  to  prove  such  mistake. 

Wbit  of  entry.  Plea,  nul  disseisin.  The  jury  returned  a 
rerdict  that  the  tenant  did  disseise  the  demandant  in  manner 
and  form  as  alleged,  which  was  recorded  by  the  court,  and  the 
jury  separated.  Afterwards  the  jurors  made  a  joint  affidavit 
that  they  misonderstood  the  legal  terms  used  in  their  verdict, 
and  that  their  intention  was  to  return  a  verdict  for  the  tenant, 
and  that  they  erroneously  supposed  that  to  be  the  effect  of  the 
words  used.  The  affidavit  having  been  received  and  filed,  de 
bene  esse,  the  tenant's  counsel  thereupon  moved  that  the  verdict 
and  record  be  amended  according  to  the  facts,  so  as  to  show  a 
finding  for  the  tenant. 

Orr  and  Fessenden,  for  the  tenant,  in  support  of  the  motion, 
cited  Edwards  v.  Hopkins,  Doug.  376;  Williams  v.  Bredon,  1  Bos. 
&  P.  329;  Jackson  v.  Dickenson,  15  Johns.  309  [8  Am.  Dec.  236]; 
Cogan  V.  Ebden,  1  Burr.  383. 

Whitman  and  LUile,  contra,  cited  2  T.  R.  281;  Apihorp  v. 
Bacbis,  Kirby  |1  Am.  Dec.  26];  Blackley  v.  Sheldon,  7  Johns. 
32;  Booty. Sherwood,  6  Id.  68  [5  Am.  Dec.  191];  DanaT.  Tucker, 
4  Id.  487. 

By  Court,  Mellen,  C.  J.  It  appears  by  the  defendant's  mo- 
tion and  the  affidavits  of  the  jury,  taken  de  bene  esse  in  support 
of  it,  that  they  intended  to  return  their  verdict  in  favor  of  the 
tenant;  although  as  written  and  signed  by  the  foreman  and 
affirmed  by  the  court  it  is  a  plain  and  unequivocal  verdict  in 
favor  of  the  demandants;  or  in  other  words,  that  they  used  lan- 
guage which  did  not  convey  their  meaning.  This  was  not  dis- 
covered until  after  the  jury  had  separated  and  had  an  opportunity 
of  conversing  with  the  parties;  by  means  of  which  the  mistake 
was  ascertained. 

The  questions  are,  whether  the  court  can  permit  the  verdict 
to  be  so  amended  or  altered  as  that  it  may  stand  a  verdict  in 
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fayor  of  the  tenant;  and  if  not,  then  what  is  the  proper  course 
to  be  pursued  ? 

The  decision  of  these  questions  depending  on  precedents,  we 
have  examined  the  authorities  relating  to  the  subject,  and  will 
now  state  the  result.  There  are  two  classes  of  cases  to  be  found 
in  the  books  respecting  erroneous  or  defectiye  verdicts. 

The  first  class  contains  those  cases  in  which  the  incorrect* 
ness  or  defectiveness  of  the  verdict  or  error  in  the  record  of  the 
judgment  consists  in  something  merely  formal  and  which  Las 
no'  connection  with  the  merits  of  the  cause;  where  the  amend- 
ments, when  made,  in  no  respect  impairs  or  changes  the  rights 
of  the  parties;  but  may  only  prevent  the  disturbance  o{  the 
proceedings  by  writ  of  error,  or  by  correcting  clerical  mistakes, 
render  the  record  consistent  and  the  verdict  pursuant  to  the 
issue.  Of  this  description  are  the  following  cases:  1  Salk.  47, 
63;  Cro.-Car.  144,  338;  Cro.  Eliz.  G77;  Cro.  Jac.  239;  Cro. 
Eliz.  112;  Ld.  Raym.  336;  2  Str.  1197;  4 Co.  52;  3Bulstr.  181; 
Uet.  62,  and  numerous  others  which  it  is  unnecessary  to  cite. 

The  second  class  contains  those  cases  where  the  error  has 
beeii  committed  by  the  jury,  either  by  returning  a  verdict 
against  the  wrong  party,  or  if  not  so,  for  a  larger  or  smaller 
sum  than  they  intended;  and  those  where,  if  the  amendment  or 
alteration  should  be  made  and  the  damage  should  be  increased 
or  diminished,  or  the  verdict  reversed,  the  rights  of  the  parties 
would  be  immediately  affected  and  changed;  and  this,  too, 
after  the  jury  had,  by  their  separation,  become  accessible  to  the 
parties  and  subject  to  their  influence.  Of  this  class  are  the  fol- 
lowing cases,  viz. : 

''A  motion  for  a  new  trial  upon  affidavits  of  eleven  of  the 
jury  that  they  had  agreed  on  a  verdict  for  the  plaintiff  and  five 
shillings  damage;  but  the  foreman,  by  mistake,  gave  a  verdict 
for  the  defendant.     A  new  trial  was  granted:"  21  Vin.  Abr.  483. 

In  WoodfaWs  case,  6  Burr.  2667,  a  doubt  arose  as  to  the  mean  • 
ing  of  the  jury  in  the  verdict  they  had  given.  Lord  Mansfii^d 
says:  **It  is  impossible  to  say  with  certainty  what  the  jury 
really  did  mean;  probablj'  tbey  had  different  meanings.  If 
they  could  possibly  mean  that,  which,  if  expressed,  would  ac- 
quit the  defendant,  he  ought  not  to  be  concluded  by  this  ver- 
dict. If  a  doubt  arises  from  an  ambiguous  and  unusual  word 
in  the  verdict,  the  court  ought  to  lean  in  favor  of  a  venire  d^ 
novOf*'  and  it  was  aw^arded  accordingly.  In  that  case  the  doubt 
rose  on  the  face  of  the  verdict;  no  affidavit  having  been  given. 

In  Spencer  v.  Ooier,  1  H.  Bl.  78,  the  court  decided  that  they 
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could  not  alter  a  verdict,  unless  it  clearly  appeared  on  the  faoe 
of  it  that  the  alterations  would  be  agreeable  to  the  intentiona 
of  the  jurj,  and  that  the  proper  remedy  in  that  case  was  a  new 
trial. 

In  the  case  of  Bex  v.  SimmoTts,  1  Wils.  329,  a  new  trial  was 
gninted,  the  jury  having  stated  on  affidavit  that  they  did  not 
mean  to  give  such  a  verdict  as  was  in  fact  recorded  by  the 
court.  Simmons  was  charged  with  putting  into  the  pocket  of 
one  Ashley  three  ducats,  with  a  malicious  intent  to  charge  him 
with  felony.  The  jury  did  not  intend  to  find  the  defendant 
guilty  of  the  criminal  intent,  but  only  of  the  fact  of  putting 
the  ducats  in  Ashley's  pocket.  But,  as  the  judge  reported,  by 
eome  mistake  or  misapprehension  of  the  court  or  the  jury,  or 
both,  a  general  verdict  of  guilty  was  entered.  Lee,  C.  J.,  ob- 
served that  the  verdict  was  taken  by  mistake,  and  therefore  it 
was  not  granting  a  new  trial  upon  any  afterthought  of  the 
jury. 

*'  The  court  will  not  set  aside  a  verdict  upon  the  affidavit  of 
a  juryman  that  it  was  decided  by  lot:"  1  New.  Bep.  329.  '*But 
the  affidavits  of  jurors  will  be  admitted  to  show  that  a  mistake 
had  been  made  in  taking  their  verdict,  and  that  it  was  entered 
differently  from  what  they  intended."  The  court  observed: 
"What  the  jurors  have  deposed  must  be  noticed  by  the  court, 
because  their  affidavits  are  not  to  what  transpired  while  delib- 
erating on  their  verdict,  but  as  to  what  took  place  in  open  court 
in  returning  their  verdict:"  15  Johns.  309  [Jackson  v.  Dickenson, 
8  ^1.  Dec.  236].  "  The  court  will,  under  the  circumstances, 
giant  new  trials  on  the  affidavit  of  jurors  that  their  verdict  was 
taken  contrary  to  their  meaning,  but  they  are  very  cautious 
how  they  do  this,  as  it  may  be  of  dangerous  tendency:"  1  Sel- 
lon's  Practice,  488. 

We  have  examined  the  case  in  1  Burr.  385,  which  is  relied 
upon  by  the  counsel  for  the  tenant.  It  does  not  appear  to  have 
ever  received  any  final  determination,  so  as  to  assume  the 
authority  of  a  decided  case;  and  it  appears  also  that  the  cases 
cited  by  Burrow,  in  support  of  it,  are  either  irrelevant  or  else 
are  those  falling  within  the  first  class  above  named.  We  there- 
fore cannot  consider  it  as  shaking  the  authority  of  those  we 
have  stated  as  composing  the  second  class.  In  all  those  cases, 
the  court,  instead  of  attempting  to  correct  and  amend  the  ver* 
diet,  and  make  it  conformable  to  the  intentions  of  the  jury,  as 
explained  by  them  after  it  was  affirmed,  granted  relief  and  cor* 
lected  the  mistake  by  setting  aside  the  verdict  and  granting  a 
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new  trial.  It  is  to  be  regretted  that  such  a  mistake  should  have 
been  made  in  the  present  cause,  and  that  its  consequences 
should  be  so  serious  and  embarrassing  to  the  parties.  But  tlie 
law  is  such  that  we  cannot  do  anything  more  for  the  tenant 
than  set  aside  the  verdict,  aud  grant  a  new  trial;  and  in  the  cir- 
cumstances before  us,  we  ought  not  to  do  less. 
Verdict  set  aside  and -a  new  trial  granted. 

The  law  as  to  the  amendment  of  verdicts  is  fally  examined  in  Proffatt  on 
Jury  Trial,  sees.  456-464.  As  to  the  admissibility  of  affidavits  of  jorors  to 
impeach  their  verdict,  see  Froffatt  on  Jury  Trial,  sees.  406-410. 


LiGONiA  V.  Buxton. 

[3  Obsxrubaf,  103.] 

Solemnization  of  Mabriaoe. — Under  a  statute  authorizing  stated  and  or- 
dained ministers  to  solemnize  marriages  within  the  town,  parish  or 
district  in  which  they  reside,  where  either  of  the  parties  also  resides 
there,  a  marriage  solemnized  by  a  minister  ordained  over  an  unincor- 
porated religious  society  composed  of  members  from  different  towns,  the 
ceremony  being  performed  at  the  minister's  house,  but  neither  of  the 
parties  being  a  resident  of  that  town,  is  void. 

Btatdtb  Legalizing  Marriages. — A  statute  legalizing  marriages  solemnized 
by  unauthorized  persona,  who  erroneously  supposed  themselves  to  have 
authority  therefor,  will  not  cure  the  invalidity  of  a  marriage  solemnised 
by  such  a  person  between  parties  neither  of  whom  resided  in  his  town 
contrary  to  the  laws  then  in  force. 

AssuMPsrr  for  necessaries  furnished  to  one  Maiy  Brazier,  a 
pauper.  A  case  was  stated  between  the  parties  in  which  it  was 
agreed  that  the  settlement  of  the  said  pauper  was  in  Buxton, 
unless  as  claimed  by  the  defendants,  her  previous  marriage  with 
one  Joseph  Brazier  was  valid.  The  marriage  was  solemnized  in 
1814,  by  one  Isaac  Hall,  an  elder  of  the  Baptist  church  at  his 
house  in  the  plantation  of  Knox  in  Hancock  county,  one  of  the 
parties  being  a  resident  of  Palermo,  and  the  other  of  Montville 
in  the  county  of  Lincoln.  Hall  was  ordained  in  1806,  according 
to  the  usages  of  his  sect,  over  an  unincorporated  religious  society 
composed  of  residents  of  Unity,  Montville  and  Knox,  in  the 
adjoining  counties  of  Kennebec,  Lincoln  and  Hancock.  Braider 
left  his  wife  in  1820  and  had  not  lived  with  her  since. 

AUen,  for  the  plaintiffs,  contended  that  the  alleged  marriage 
was  invalid:  1.  Because  Hall  was  not  an  ordained  and  stated 
minister  within  the  meaning  of  the  act  of  1786,  c.  3,  respecting 
marriages,  his  church  or  congregation  not  being  settled  in  any 
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one  place  but  being  scattered  through  three  different  counties, 
citing  Kendall  v.  Kingston,  5  Mass.  624;  2.  Because,  even  if 
Hall  had  authority  to  solemnize  the  marriage,  the  ceremony  wus 
not  performed  in  the  town  in  which  either  of  the  parties  resided 
which  the  statute  expressly  required.  He  contended,  further, 
that  the  iuvalidity  of  the  marriage  in  this  latter  respect  was  not 
cored  by  the  resolve  of  March  19, 1821,  legalizing  certain  mar- 
riages, because  that  resolve  could  affect  only  those  parties  who 
bad  applied  for  its  passage,  citing  EUisY,  Marshall,  2  Mass.  269; 
and  that  the  rights  of  third  persons  which  had  become  vested 
by  reason  of  the  settlement  of  the  said  pauper  in  Buxton  could 
sot  be  divested  by  an  act  subsequently  passed,  citing  Wales  v. 
Stetson,  2  Mass.  143  [3  Am.  Dec.  89 1;  Sturgis  v.  Croioninshield, 
i  Wheat.  208;  Dartmouth  College  t.  Woodward,  Id.  618;  Dash  t. 
Tan  Kleeck,  7  Johns.  477  [5  Am.  Dec.  291];  Society  v.  Wheeler, 
2  GaU.  134. 

Qreenleqf,  for  the  defendants,  contended  that  since  the  stat- 
ute of  1811,  c.  6,  a  minister  of  an  unincorporated  religious 
society  must  be  regarded  as  an''  ordained  and  stated  minister," 
and  that  Mr.  Hall  had  authority  to  solemnize  this  marriage, 
one  of  the  parties  being  at  the  time  a  resident  of  one  of  the 
towns  included  within  the  bounds  of  his  society,  citing  Baldwin 
T.  McClinch,  1  Greenleaf  102;  and  that  if  the  marriage  was  not 
valid  in  its  inception  its  invalidity  was  cured  by  the  resolve  of 
March  19, 1821,  citing  Milford  v.  Worcester,  7  Mass.  52;  Med- 
way  V.  Needham,  16  Id.  160  [Am.  Dec.  131]. 

By  Court,  Mellen,  C.  J.  In  deciding  this  cause  it  is  not 
necessary  to  consider  all  the  objections  and  arguments  which 
were  urged  on  the  trial.  It  is  very  clear  that  the  marriage  of 
the  pauper  with  Joseph  Brazier  is  void,  according  to  the  statute 
of  1786,  ch.  3.  Mr.  Hall  was  not  a  stated  and  ordained  min- 
ister of  the  gospel,  within  the  meaning  of  this  act.  This  is 
plain  from  the  words  of  the  act,  and  so  it  was  decided  in  the 
Caxe  of  Can^fort  Smith,  cited  by  the  plaintiff's  counsel.  And 
if  he  had  been  a  settled  and  ordained  minister  in  Knox,  the  mar- 
riage was  void,  because  solemnized  in  that  town,  in  which  nei- 
ther of  the  parties  then  resided,  which  is  against  the  express 
direciions  of  the  statute. 

It  is  equally  clear  that  the  statute,  1811,  ch.  6,  cited  by  the 
defendant's  counsel,  has  made  no  alteration  of  the  act  of  1786, 
on  the  subject  of  marriages,  nor  given  any  power  of  joining 
persons  in  marriage,  either  express  or  implied,  to  ministers  or 
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teachern  who  are  not  stated  and  ordained  in  the  manner  con- 
templated in  the  latter  act.  And  it  is  also  equally  clear  to  our 
minds  that  the  marriage  has  not  been  confirmed  bj  the  resolve 
of  March  19,  1821.  We  shall  assign  one  reason  for  this  opin- 
ion, though  perhaps  we  might  assign  more  if  necessary. 

The  preamble  refers  to  ''sundry  marriages"  which  had  been 
solemnized  within  this  state  by  ministers  of  the  gospel  who 
were  not  stated  and  ordained  ministers  of  the  gospel,  within  the 
meaning  of  the  laws  then  in  force,  and  who  were  believed  to 
have  been  under  a  mistaken  apprehension  of  the  law,  and  to  have 
supposed  they  were  legally  authorized  to  solemnize  marriage, 
etc.,  and  the  resolve  professes  to  confirm  such  marriages,  and 
does  not,  in  its  language,  embrace  auy  others.  The  legislature 
evidently  proceeded  on  the  idea  that  the  marriages  they  were 
confirming  were  in  all  respects  solemnized  according  to  law, 
excepting  in  the  circumstance  mentioned  in  the  preamble,  viz. : 
the  want  of  authority,  and  the  mistaken  apprehension  of  the 
law.  They  surely  have  not  intimated  any  intention  to  confirm 
those  marriages  which  had  been  solemnized  in  open  violation  of 
it.  We  ought,  then,  to  give  such  a  construction  as  to  effectuate 
their  intention,  and  nothing  more. 

It  is  unnecessary  to  make  any  further  observations  respecting 
the  resolve,  or  its  legal  effects,  because  we  are  perfectly  satis- 
fied that  it  was  never  intended  to  be  applied  to  such  a  marriage 
as  that  we  have  been  considering,  solemnized  as  that  was,  in 
direct  violation  of  a  statute  long  in  force  and  universally  known. 
The  result  is,  that  the  action  is  maintained,  and  the  defendants 
must  be  defaulted. 


See  Londonderry  v.  Chester,  9  Am.  Dec.  61.  The  cozLstitntionality  of  an 
Act  rendering  valid  previona  marriages  defectively  solemnized  was  passed 
upon  in  Ooshen  v.  Stcnington,  10  Am.  Dec.  121,  and  in  the  note  thereto^  131, 
the  subject  of  retrospective  statutes,  generally,  is  fully  considered. 


VaRNER   V.  NOBLEBOROUGH. 

[2  QMMEMLMAFt  121.] 

Note  as  Extinouishmxnt  or  Debt. — ^A  negotiable  note  or  order  drawn  by  a 
debtor  and  accepted  by  the  creditor  is  presumed  to  be  an  extinguishment 
of  the  original  debt,  but  this  presumption  may  be  rebutted  or  explained 
by  agreement  of  the  parties  or  by  proof  of  a  usage  or  of  circumstanoes 
inconsistent  therewith. 

Obdeb  on  Town  Tbeasurbr— Pbksentment. — An  order  drawn  by  the  aelsct- 
meo,  on  the  town  treasurer,  must  be  presented  for  payment  befbrs  a& 
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utioii  can  be  maintained  on  it,  but  no  notioe  of  non-acceptance  or  noo- 
payment  need  be  given  to  the  selectmen. 
Tovrx  OfiDEB  AS  EviDSKCE. — Such  town  order  aa  good  eyidenoe  to  anpport  & 
coant  on  an  indmul  eompuiOMoU, 

Absuxpsit,  the  dedaration  containiDg  a  count  on  an  inst,mvi 
computagseni,  and  also  a  general  indeinUUus  ossumpsiL  Plea,  the 
general  issue.  To  support  the  action  the  plaintiff  introduced 
in  evidence  an  order  drawn  by  the  selectmen  of  Nobleborough 
on  David  Dennis,  their  treasurer,  requesting  him  to  pay  the 
plaintiff  a  certain  sum,  being  the  amount  due  him  for  building 
a  bridge  for  said  town.  There  was  no  evidence  that  this  order 
was  ever  presented  for  payment.  By  agreement  of  parties  a 
nonsnit  was  entered  subject  to  the  opinion  of  the  court  as  to 
whether  upon  these  facts  the  action  was  maintainable. 

Men  and  BeUard,  for  the  plaintiff,  contended  that  the  original 
debt  was  not  merged  in  the  order,  and  that  the  order  was 
merely  evidence  of  an  insimul  compiUassent,  citing  2  T.  B.  243; 
Jittnedy  v.  AlcOee,  6  Mass.  143  [4  Am.  Dec.  105];  Keyea  v.  Stone, 
5  Id.  391;  Curtis  v.  Greenwood,  6  Id.  358. 

Orr,  Reed  and  A.  Smith,  for  the  defendants,  contended  that 
the  order  extinguished  the  original  implied  contract,  and  also 
that  it  should  have  been  presented,  and  due  notice  given  of 
non-acceptance  or  non-payment  in  order  to  maintain  the  action^ 
citing  Thaeher  v.  Dinemore,  5  Mass.  299  [4  Am.  Dec.  61]; 
Darrar  v.  Savage,  1  Show.  150;  3  Wils.  353. 

By  Ck)urt,  Mrt.lkk,  C.  J.  Although  in  this  case  there  is  no 
coant  upon  the  order,  yet  as  there  is  one  for  services  per- 
formed, and  another  upon  an  insimul  computasseni,  we  appre- 
hend it  was  competent  for  the  plaintiff  to  declare  in  the  manner 
above  mentioned  against  the  defendants,  and  maintain  the  ac- 
tion by  giving  the  order  in  evidence,  as  well  as  by  declaring  on 
the  order  itself;  and  that  in  this  respect  it  is  immaterial  whether 
the  order  be  considered  as  an  extinguishment  of  the  original 
cause  of  action  or  not. 

The  plaintiff  has  relied  upon  a  decision  of  the  supreme  judi- 
cial court  of  Massachusetts,  not  reported,  in  the  case  of  Slem- 
mon8  V.  Westbrook.  We  have  examined  the  record  and  statement 
of  the  facts  in  that  case.  The  suit  wae  s>n  a  town  order  not  ne- 
Reliable,  and  there  was  also  a  count  on  axx  iiisimul  computassent 
AVe  have  also  endeavored  to  ascertain  what  facts  took  place  and 
Trhat  observations  were  made  by  the  court  at  the  trial,  respect- 
ing both  which  tho  counsel  who  were  engaged  in  the  cause  differ 
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in  their  recollections  and  statements.  It  neems  that  the  cause 
was  continued  to  ascertain  whether  the  orir^innl  debt,  for  the 
payment  of  which  the  order  had  been  given,  wab  ilischarged  by 
a  receipt,  or  whether  it  was  expressly  received  in  satisfaction. 
No  such  proof  was  adduced,  but  the  court  sustained  the  action, 
probably  on  the  second  count,  or  insimiLl  compuicaserU.  There 
was  no  evidence  that  Slemmons,  the  payee,  had  ever  presented 
the  order  to  the  treasurer  for  payment.  But  on  whatever  prin- 
ciple the  court  founded  their  opinion  in  that  case,  there  is  a 
difference  in  the  two  town  orders.  In  the  case  before  us  the 
order,  in  form  at  least,  is  negotiable;  in  Slemmons  v.  Westbrook 
it  was  not  so. 

The  case,  therefore,  is  no  direct  authority;  and  we  must  now 
decide  whether  the  above  difference  between  the  two  instru- 
ments leads  to  different  conclusions  in  the  application  of  legal 
principles.  It  has  been  contended  by  the  plaintiff's  counsel 
that  the  order,  though  negotiable  in  form  is  not  so  in  legal  con- 
sideration, being  payable  out  of  a  particular  fund,  viz.,  the 
town's  money  in  the  treasury.  We  do  not  perceive  the  force  of 
this  objection.  The  treasurer  is  requested  to  pay  the  amount  of 
the  order  out  of  the  treasury  where  the  funds  of  the  town  were 
deposited.  This  is  no  more  than  what  is  understood  in  the  case 
of  all  bills.  They  are  to  be  paid  out  of  the  funds  of  the  drawer 
in  the  hands  of  the  drawee.  When  a  bill  is  drawn,  payable  from 
an  uncertain  fund,  or  one  depending  on  a  contingency,  it  is  not 
negotiable. 

It  is  next  contended  that,  if  the  order  be  legally  negotiable, 
it  has  not  operated  to  extinguish  the  original  debt  and  merge 
the  original  cause  of  action,  so  as  to  prevent  the  plaintiff  from 
recovering  upon  it  in  the  same  manner  as  Slemmons  was  per- 
mitted to  recover  against  Westbrook.  It  is  admitted  by  the 
counsel  that  the  acceptance  of  a  negotiable  promissory  note 
does  extinguish  the  original  cause  of  action,  according  to  the 
cases  of  Thacher  v.  Dinsmore  [4  Am.  Dec.  61],  Manedy  v.  McOee 
[4  Am.  Dec.  105],  and  Curtis  v.  Greenioood,  which  were  cited  in 
the  argument;  but  denied  that  a  similar  effect  is  produced  by 
the  acceptance  of  a  bill  of  exchange  or  order  given  for  a  similar 
purpose. 

Is  there,  then,  any  difference  between  a  negotiable  promissoiy 
note  and  a  negotiable  order,  as  to  its  effect  and  operation  to 
extinguish  the  original  cause  of  action  ?  No  cases  have  been 
cited  to  show  the  alleged  distinction;  on  the  contrary,  the 
cases  before  mentioned  assign  the  reason  of  the  principle  to  be 
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that  "  a  creditor  may  indorse  the  note;  and  if  he  would  compel 
pajment  of  tbe  original  debt,  the  debtor  might  be  afterwards 
obliged  to  pay  the  note  to  the  indorsee,  and  thus  be  twice 
charged,  without  any  remedy  at  law."  This  is  the  Ian* 
goage  of  Parsons,  C.  J.,  in  Maneehj  v.  McQee,  He  used  nearly 
the  same  expressions  in  Thacher  v.  Dinsniore,  and  assigns  tha 
same  reasons  for  the  principle  of  law.  The  same  principle  i« 
stated  in  Johnson  v.  Johnson^  11  Mass.  359.  Now,  it  is  not 
easy  to  perceive  why  those  reasons  do  not  apply  as  fully  and  as 
forcibly  in  the  case  of  an  order  as  a  note,  where  bcth  are 
made  negotiable;  and  why  the  danger  of  bein^  compelled  to 
make  a  second  payment  of  a  demand  is  not  as  great  on  the  part 
of  the  drawer  of  such  an  order  as  the  promisor  of  such  a  note, 
if  the  original  debt  and  cause  of  action  be  not  extinguished  by 
tbe  acceptance  of  the  new  negotiable  security.  It  would  seem 
that  as  in  both  cases  the  reason  of  the  law  is  the  same,  so  ia 
the  law  the  same. 

But  it  has  been  further  contended  by  the  plaintiffs  counsel, 
that  bills  of  exchange  are  often,  perhaps  generally,  drawn 
without  intending  thereby  to  close  an  account,  or  produce  any 
effect  on  the  subsisting  demands  between  drawer  and  drawee, 
until  payment,  leaving  them  until  that  time  unextinguished. 
Admit  this  to  be  the  fact,  and  that  tbe  general  usage  and 
ODderstanding  be  such  as  he  has  stated,  between  merchants  in 
the  transactions  of  commerce  and  remittance  of  moneys,  we 
apprehend  the  argument  is  not  applicable  to  cases  like  that 
under  consideration. 

The  legal  presumption  arising  from  the  fact  of  drawing  a 
negotiable  order  or  making  a  negotiable  note,  which  are  re- 
ceived by  the  creditor,  is  that  they  were  intended  to  be,  and  in 
fact  are,  an  extinguishment  of  the  original  demand  or  cause  of 
action.  But,  as  in  all  other  cases,  this  presumption  may  be 
controlled  or  explained  by  tbe  agreement  of  the  i^arties,  or  by 
proof  of  circumstances  or  usages  inconsistent  with  such  i)re- 
sumption.  Still,  in  the  absence  of  such  controlling  or  explain- 
ing evidence,  the  legal  presumption  must  have  its  effect;  all 
four  of  the  cases  before  mentioned  are  explicit  on  this  point. 
Now,  on  examining  the  facts  reported,  we  find  nothing  which 
has  a  tendency  to  show  that  the  order  in  question  was  net 
given  and  received  as  payment  in  full,  and  a  discharge  of  t  be 
original  debt  and  cause  of  action. 

The  remaining  inquiry  is,  whether  a  plaintiff  declaring  on 
Boch  a  negotiable  town  order,  or  giving  it  in  evidence  in  sup- 
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port  of  a  count  on  an  insimul  computassenl,  must  not  prove  the 
same  facts  relative  to  the  presentment  of  it  to  entitle  bim  to 
recover,  as  he  would  be  obliged  to  prove  in  case  of  an  order 
drawn  by  one  man  on  another,  payable  to  order,  in  the  common 
course  of  business,  and  having  no  connection  with  town  pro- 
ceedings. Perhaps  in  case  of  presentment  and  non-payment, 
no  notice  need  be  given  to  the  selectmen,  because^  if  an  order 
under  such  circumstances  is  properly  compared  to  a  promissory 
note,  no  notice  would  be  requisite,  any  more  than  in  all  oiher 
cases  of  promissory  notes  for  cash,  and  payable  on  demand. 
Why  should  any  distinction  exist  between  this  order  and  those 
in  common  cases,  with  respect  to  the  circumstance  of  present- 
ment for  payment  ?  What  good  reason  can  be  found  to  sap- 
port  such  distinction  ?  It  is  urged  that  the  several  officers  of 
the  town  are  to  be  considered  as  one  person,  and  identified 
with  the  town;  that  the  mode  by  them  adopted  for  transacting 
their  prudential  concerns  cannot  affect  the  rights  of  those  per- 
sons dealing  with  them,  nor  the  transaction  itself  be  governed 
by  the  principles  of  law  regulating  bills  of  exchange.  It  has 
been  said  that  an  order  drawn  by  selectmen  on  a  town  treas- 
urer is  nothing  more,  in  a  legal  point  of  view,  than  an  order 
drawn  by  the  town  on  itself,  or  by  any  individual  on  himself. 
But  on  this  principle  the  plaintiff  has  not  entitled  himself  to 
maintain  his  action. 

Chitty,  page 22,  says:  ''A  bill  will  be  valid  where  there  is 
only  one  party  to  it;  for  a  man  may  draw  a  bill  on  himself 
payable  to  his  own  order;  but  in  such  case  it  is  said  that  the 
instrument  is  more  in  nature  of  a  promissory  note  than  a  bill 
of  exchange.''  See,  also,  Bayley,  26.  The  order  in  question  was 
to  be  paid  by  the  treasurer.  The  selectmen  were  the  agents  of 
the  town,  drawiug  the  order  on  the  town's  banker.  The  case 
may  be  justly  compared  to  that  of  a  draft  by  a  man  on  his 
banker;  or  a  note  payable  at  his  bankers,  or  by  his  agent.  In 
which  cases  it  seems  settled  that  the  draft  or  note  must  be 
presented  at. the  place  appointed:  Chitty,  134  and  135,  and  the 
cases  there  cited;  Saunderson  v.  Judge ^  2  H.  Bl.  509;  Berkshire 
Bank  v.  Jones,  6  Mass.  524  [4  Am.  Dec.  175);  Woodhridge  v. 
Brigham,  13  Mass.  556  [7  Am.  Dec.  85]. 

But  in  addition  to  the  authority  of  decided  cases  so  nearly 
resembling  this  in  principle,  a  strong  argument  against  the 
present  action  arises  out  of  the  general,  perhaps  we  may  say 
universal,  mode  of  conducting  the  affairs  of  a  town  in  the  set* 
tleiiient  of  accounts  and  payment  of  debts  due  from  the  corpo* 
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niioB  to  indiTiduals.  PeraoDs  transactiiig  business  according 
to  an  established  and  well  known  usage  are  presumed  to  assent 
to  BQxii  usage  and  contract  in  reference  to  it:  Lincoln  and  Kenne- 
bec Bank  y.  Page^  9  Mass.  155  [6  Am.  Deo.  52];  Lincoln  and  Ken* 
jyibec  Bank  ▼.  mmmet,  9  Id.  159;  Wdd  y.  Oarham,  10  Id.  366; 
Blamhard  v.  HiUiard,  11  Id.  85;  Jones  y.  Falea,  4  Id  245  It  is 
imiTersallj  understood  that  selectmen  who  draw  an  order  on  be- 
half of  the  town  in  favor  of  anj  of  their  creditors,  have  not  the 
funds  of  the  town  in  their  hands;  but  that  they  are  in  the  pos^ 
session  of  the  treasurer.  When  any  creditor  of  the  town  re- 
ceives an  order  on  the  treasurer  for  the  amount  due  to  him,  he 
most  be  considered  as  understanding  these  facts,  and  assenting 
to  this  mode  of  receiving  payment;  and  as  accepting  the  order 
under  an  implied  engagement  to  conform  to  the  established 
usage,  and  present  the  order  to  the  treasurer  for  payment. 
Good  faith  requires  him  to  do  this,  and  the  law  considers  him 
as  promising  so  to  do.  If  on  presenting  the  order  payment  ba 
refused,  the  town  which  drew  the  order  on  itself  must  be  an- 
swerable instanter  for  the  reasons  before  assigned.  But  no 
sound  reason  can, be  given  why  a  town  should  be  subjected 
to  the  perplexity  and  costs  of  an  action  before  the  payee  of  an 
order  will  give  himself  the  trouble  to  do  his  duty,  and  request 
payment  of  the  money  due  him  according  to  the  terms  of  it. 
We  have  no  reason  to  believe  but  that  the  contents  of  the  order 
would  have  been  promptly  paid  on  application  at  the  treasury. 
Justice  as  well  as  law  are  against  the  plaintiff  according  to  the 
facts  before  us. 

As  the  plaintiff  had  no  cause  of  action  when  he  commenced 
it,  the  nonsuit  must  be  confirmed. 

Motion  to  set  aside  the  nonsuit  overruled,  and  judgment  for 
the  defendants  for  costs. 


It  WM  held  in  Benton  y.  Carmel,  8  GreenL  110,  that  where  it  was  the 
uage  of  a  town  to  liquidate  its  debts  by  orders  drawn  on  the  treasurer,  and 
ft  creditor,  knowing  the  nsage,  nevertheless  refused  to  receive  an  order  ten- 
dered to  him  in  payment  of  his  claim,  because  it  did  not  cover  certain  dis- 
poted  items,  he  was  not  barred  by  the  tender  from  pursuing  his  remedy  on 
the  original  demand;  and  the  principal  case  was  said  to  be  distinguished  from 
that,  by  the  fact  that  here  the  order  was  accepted,  and  the  original  demand 
was  thus  merged  in  it,  and  that  the  order  not  having  been  presented  for  pay- 
ment, an  action  upon  it  could  not  be  maintained 

The  rule  here  laid  down  that  where  a  creditor  accepts  a  negotiable  note  or 
otder  from  his  debtor  for  the  debt,  it  will  be  presumed  to  be  a  payment  of 
the  debt,  but  that  this  presumption  may  be  rebutted  by  proof  of  a  contrary 
undentanding^  or  of  facts  or  circumstances  inconsistent  with  such  presump- 
is  well  settled  in  Maine:  DeaeadUlM  v.  Harris^  8  Greenl.  298;  OUmort 
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V.  ITussey,  12  Me.  418;  NewaU  v.  Husitey,  18  Id.  249;  Comstoek  v.  Smith,  23 
IJ.  202;  Fowler  v.  /^to/i^^t^,  34  Id.  455;  MiUiken  y.  WhUehouse,  49  Id.  527; 
P«t>i€  V.  Dwinel,  53  Id.  52;  Ward  v.  Bourne,  56  Id.  161;  Palmer  v.  ^2Z>o^  1 
Cliff.  63;  fFa22ace  y.  ^^r^,  4  Mason,  342;  see  note  to  Thaeher  v.  />m«niore, 
4  Am.  Dec.  63.  But  a  non-negotiable  note  or  order  will  not  have  thia  effect: 
DuUon  etc.  Fund  v.  Kendrick,  12  Me.  381;  Edmond  v.  CaldweU,  15  Id.  34a 
And,  further,  in  order  to  operate  as  a  prima  facie  payment,  the  note  most 
iind  all  the  original  debtors:  WiJkins  y.  Reed,  6  GreenL  220;  Perrin  v.  Keene, 
10  Me.  355;  Fowler  y.  Ludvng,  34  Id.  455.  Thus  in  Wilkinsv.  Reed,  6  GreenL 
220,  one  of  two  joint  debtors,  without  his  co-debtor's  consent,  gave  a  nego- 
tiable note  for  the  debt  in  their  joint  names,  and  it  was  held  that  the  original 
cause  of  action  was  not  extinguished.  So,  where  after  the  dissolution  of  a 
partnership,  one  of  the  partners,  being  authorized  to  adjust  its  affairs,  gave  a 
note  in  the  firm  name  in  settlement  of  an  outstanding  account,  it  was  held 
that  this,  not  being  binding  on  the  other  partners,  was  no  discharge  of  the 
daim:  Perrin  y.  Keene,  19  Me.  355. 

It  is  thus  seen  that  the  recent  decisions  in  Maine  manifest  a  strong  disposi- 
tion not  to  extend  the  doctrine  as  to  the  presumption  of  payment,  arising 
from  giving  a  note  for  an  antecedent  debt,  but  to  take  advantage  of  special 
circumstances  in  each  particular  case  to  except  it  from  the  operation  of  that 
doctrine.  Indeed,  the  courts  of  that  state  are  inclined  to  bring  their  adjudi- 
cations on  this  subject  as  nearly  as  possible  into  accord  with  the  principle 
established  in  a  majority  of  the  states  of  the  union,  that  a  note  ia  to  be 
regarded  as  payment  only  when  it  is  so  intended  by  the  parties.  In  a  late 
case,  Strang  v.  Hirst,  61  Me.  1,  where  the  subject  is  very  fully  discussed,  the 
•onrt  say:  **The  tendency  of  the  courts  in  Massachusetts  and  Maine  has 
been  to  restrict,  rather  than  to  extend,  the  rule  laid  down  in  Thaeher  v, 
IHnsmore  [4  Am.  Dec.  61],  and  Vamer  v.  NobUborough,  2  GreenL  121;  Pom- 
troy  V.  Rice,  16  Pick.  22;  MtUedge  v.  Boston  Iron  Co,,  5  Gush.  158;  Zerano 
V.  WUaon,  8  Id.  424;  Perrin  v.  Keene,  19  Me.  355;  Pain  v.  Dwinel,  53  Id. 
53."  The  court  therefore  refused  to  apply  the  rule  in  that  case,  where  the 
alleged  payment  was  made  by  an  unaccepted  bill  of  exchange. 


Haskell  v.  Haskell. 

[2  Obbshlbav,  157.] 

Ifvant's  Liabiutt  to  Personal  Gharoe. — A  father  devised  real  and  per* 
sonal  estate  to  his  son,  whom  he  made  sole  executor,  and  directed  him 
to  make  certain  annual  payments  to  his  mother  for  life;  and  the  son, 
after  assuming  the  trust,  and  entering  into  possession,  made  the  pay- 
ments regohurly  until  he  died,  leaving  minor  heirs  who  took  poesesuon 
by  their  guardian;  and  it  was  held  that  they  were  not  liable  in  CLUumpiit 
during  their  minority  for  payments  falling  due  after  their  father's  de- 
cease. 

As8UicP8iT  brought  by  the  widow  of  Moses  Haskell  against 
the  minor  heirs  of  Ebenezer  Haskell,  son  of  the  said  Mosob,  tc 
recover  certain  payments  due  her  under  the  will  of  her  hue- 
band.    The  material  facts  are  stated  in  the  opinion. 
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Fessenden,  for  the  plaintiff,  contended  that  the  defendants 
were  liable  in  assumpsU  for  the  payments,  notwithstanding  their 
infancj,  the  same  having  been  charged  upon  their  father  as 
derisee  of  certain  lands  which  had  descended  to  them  cum 
cvere,  and  they  having  entered  and  being  in  receipt  of  the  rents 
and  profits,  and  that  the  plaintiff  had  no  other  remedy,  citing 
Van  Orden  v.  Van  Orden,  10  Johns.  30  [6  Am.  Dec.  314];  Even 
V.  Jones,  2  Salk.  415;  Say  v.  Guy,  3  East,  120;  Atkins  v.  HiU, 
Cowp.  283;  Hawks  v.  Saunders,  Id.  289;  Livingston  v.  Living* 
8ton,  3  Johns.  189;  3  Bac.  Abr.  Heir,  F.;  Griham  v.  Graham, 
1  Yes.  jun.  272;  Pawld  v.  Perry,  Gilb.  Eq.  Cas.  123;  2  Vem. 
249,  444,  G16;  Zovjch  v.  Parsons,  3  Burr.  1794;  Evelyn  v.  Chi- 
Chester,  Id.  1717;  Kinion  v.  EUiot,  2  Bulst.  69;  3  Bac.  Abr.  tit. 
Infancy,  F.  G. 

E.  Whiiman,  for  the  defendants. 

By  Court,  Mellen,  C.  J.  This  is  an  action  of  assumpsU  by 
the  widow  of  a  devisor,  to  whom  an  annual  legacy  or  allow- 
ance was  given  in  his  will,  against  the  minor  children  and  heirs 
of  one  of  the  sons  of  the  devisor,  to  whom  a  large  portion  of 
his  real  estate  was  devised ;  and  who  was  appointed  executor  of 
the  will,  and  directed  to  pay  the  money  and  deliver  the  articles 
annually  to  his  mother.  Ebenezer  Haskell,  the  father  of  the 
defendants,  entered  into  possession  of  the  lands  devised  to 
him,  and  made  the  annual  payments  as  directed,  until  his 
death.  Nelson,  his  administrator,  continued  such  payments 
to  the  year  1818,  when  the  defendants,  by  their  guardian,  en* 
tered  into  the  same  lands,  and  have  ever  since  occupied  them; 
bat  though  the  annual  legacy  or  allowance  has  been  demanded, 
it  has  not  been  paid;  and  this  action  is  brought  to  recover  the 
amount  due. 

Among  other  grounds  of  defense,  the  defendants  rely  on 
their  infancy.  If  this  action  furnishes  an  exception  from  the 
general  rule,  it  is  incumbent  on  the  plaintiff  to  show  that  the 
law  implies  a  promise  on  the  part  of  the  defendants,  which 
binds  them  more  effectually  than  an  express  promise  would  in 
similar  circumstances.  It  is  not  contended  that  the  defendants 
are  liable  on  the  ground  that  the  articles  for  which  payment  is 
claimed  come  within  the  description  of  necessaries.  The  in- 
qniiy  then  is,  does  the  law  imply  a  promise  on  the  part  of  these 
minors  from  the  facts  stated  ?  In  the  case  of  Zouch  v.  Parsons, 
3  Barr.  5794,  the  question  had  reference  to  the  legal  effect  of  a 
certain  conveyance  of  an  infant,  and  his  right  to  avoid  it  by 
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entry  during  infancy.  In  Evelyn  v.  Chichester,  3  Boxr.  1717,  ii 
was  decided  that  the  lord  of  a  manor  may  maintain  an  action 
of  aasiLmpsii  against  an  infant  copy-holder,  when  he  comes  of 
age,  for  a  fine  on  his  admission  during  his  non-age.  In  the  ar- 
gument of  the  cause,  the  plaintiff's  counsel  expressly  admitted 
that  the  action  would  not  lie  against  the  infant  during  his  in- 
fancy. Lord  Mansfield  says:  *'  Here  is  a  reasonable  fine 
assessed,  the  same  his  father  paid — ^an  enjoyment  of  sixteen 
years — and  part  of  it  since  he  came  of  age,  and  no  ronuncia* 
tion  of  the  estate;  on  the  contrary,  a  confirmation  of  the  trans- 
action.'' The  passage  in  8  Bac.  Abr.  Infancy,  F.,  seems  not  to 
De  supported  by  2  Bulstrode,  69,  in  its  full  latitude. 

The  same  case  is  afterwards,  and  probably  more  correctly, 
cited  in  the  same  book  and  title,  letter  I,  8,  in  connection  with 
Kel8ey*8  case,  Cro.  Jac.  320,  both  are  cited  to  support  the  po- 
sition that  ''if  an  infant  take  a  lease  for  years,  of  land,  render- 
ing rent,  which  is  in  arrear  for  several  years,  then  the  infant 
comes  of  age  and  continues  the  occupation  of  the  land,  this 
makes  the  lease  good  and  unavoidable,  and  of  consequence 
makes  him  chargeable  for  all  arrearages  incurred  during  his 
minority."  This  is  undoubted  law;  and  the  above-named  case 
from  Cro.  Jac.  supports  the  principle.  See,  also,  Hubbard  v. 
Cummings,  1  Greenl.  11,  and  the  cases  there  cited.  These  all 
differ  from  the  present  case,  and  we  do  not  find  any  authorities 
which  support  the  principle  contended  for  by  the  plaintiff's 
counsel.  We  are  all  of  opinion  that  the  present  action  cannot 
be  maintained,  and  the  nonsuit  is  therefore  confirmed.  At  the 
same  time  we  would  observe  that  we  are  not  certain  that  the 
plaintiff  may  not  have  a  remedy  in  some  other  mode. 

Judgment  for  defendants  for  costs. 


Li  DrmkuxUer  v.  Gray,  2  GreenL  163,  decided  at  the  same  term,  it  k^ 
peaz^  that  one  conveyed  lands  by  deed,  reserving  the  use  of  part  of  the 
premises  and  half  the  profits  of  the  residue  for  life,  and  that  the  grantee, 
after  entering  and  fulfilling  the  terms  of  the  reservation,  died  insolvent,  leav- 
ing minor  children,  whose  guardian  entered  and  neglected  to  comply  with 
the  terms  of  the  reservation,  and  it  was  held,  for  the  reasons  given  in  the 
principal  case,  that  ctssumpsU  would  not  lie  against  the  minor  heirs  for  the 
particular  reservations  mentioned  nor  for  the  use  and  occupation  of  the  land. 


April,  1S23.]         Thompson  v.  Linscott.  57 


Thompson  v.  Linscott. 

[2  OBXSHLBAjr,  186.] 

CoRBiDSBAnoH  Keceiyed  Bubiko  Ixtanct. — ^Upon  a  porchase  of  lands  by 
a  mzoor,  two  of  his  friends  gave  their  note  for  the  purchase-money,  he 
penalising  to  sign  the  note  on  attaining;  his  majority,  and  on  arriving  at 
full  age  he  signed  a  memorandum  at  the  foot  of  the  note,  acknowledging 
himaelf  boand  as  co-surety,  and  it  was  held,  in  an  action  against  him  on 
the  note,  that  the  plaintiff  might  show  by  parol  that  the  note  was  given 
for  the  defendant's  own  debt,  and  that  the  engagement  therefore,  not 
being  ooDateral,  no  new  consideration  was  necessary. 

Assumpsit  against  Benjamin  Linscott  on  a  note  in  the  follow- 
ing fonn: 

"York,  Jan.  2,  1818. 

"  We,  the  sabscribers,  jointly  and  severally,  for  value  re- 
ceived, promise  to  paj  Joseph  Thompson,  Esq.,  or  order,  three 
hmidred  and  forty-two  dollars  on  demand,  interest  till  paid. 

"  Jeremy  Linscoit. 

"Samuel  LnrsooTT." 

"York,  April  3,  1821. 
'*  I  acknowledge  myself  holden  as  co-soretj  for  the  payment 
of  the  above  demand  of  the  note,  witness  my  hand. 

*'Bbnjamik  Lenscott." 

The  facts  are  stated  in  the  opinion.  The  cause  was  heard  on 
a  motion  to  set  aside  a  nonsuit  entered  against  the  plaintiff  at 
the  trial. 

Emery,  for  the  plaintiff,  cited  Packard  v.  Richardson ^  17  Mass. 
122  [9  Am.  Dec.  123];  Hunt  t.  Adams,  6  Id.  519;  Leonard  v. 
Vredenburgh,  8  Johns.  23  [5  Am.  Dec.  817];  Ulen  v.  KUtredge, 
7  Mass.  233;  3foie8  v.  Bird,  11  Id.  436  [6  Am.  Dec.  179];  White 
y.Howland,  9  Id.  314  [6  Am.  Dec.  71];  Bailey  v.  Freeman,  11 
Johns.  221  [6  Am.  Deo.  371];  Josselyn  v.  Ames,  3  DIass.  274. 

Burleigh,  for  the  defendant,  cited  Fish  v.  Hutchinson,  2  Wils. 
W;  Charter  v.  Becket,  7  T.  R.  201;  Sears  v.  BHnk,  3  Johns.  211 
[3  Am.  Dec.  475];  Sladt  t.  Lill,  9  East,  348;  1  Gampb.  242; 
Bwni  V.  Adams,  6  Mass.  358  [4  Am.  Dec.  68];  Carver  v.  Warren, 
Id.  545;  Adams  v.  Bean,  12  Id.  137  [7  Am.  Dec.  44];  Duval  ▼. 
Trask,  Id.  154;  Thacher  v.  Dinsmore,  5  Id.  300  [4  Am.  Dec. 
61];  Saunders  v.  Wakefield,  4  Bam.  &  Aid.  595;  Bob.  on  Frauds, 
10, 11;  2  Bl.  1249;  2  P.  Wms.  420. 

By  Court,  Mellen,  C.  J.  By  the  report  it  appears  that  the 
phuntiff  offered  to  prove  that  Samuel  Linscott,  one  of  the  sign- 
ers of  the  note  declared  on,  in  1819,  was  part  owner  of  a  piece 
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of  land  in  common  with  Jeremy  LinBcott,  the  other  signer;  and 
then  conveyed  his  part,  being  ten  acres,  to  the  defendant,  who 
was  then  a  minor,  for  the  price  of  four  hundred  dollars;  that  a 
part  of  the  purchase-money  was  paid  to  Samuel  Linscott,  and 
the  note  in  question  given  for  the  balance  to  Thompson «  the 
plaintiff,  to  whom  Samuel  stood    indebted.      The  defendant 
being  a  minor,  his  security  would  have  been  unavailing;  and 
accordingly  the  note  was  signed  by  Samuel  and  Jeremy  as  the 
friends  of,  and  in  the  nature  of  sureties  for,  Benjamin;  who, 
though  he  did  not  then  sign  the  note,  promised  that  he  would 
fiign  it  when  he  should  come  of  age,  and  pay  it.     A  part  of  the 
note  having  been  paid  by  the  defendant  during  his  minority, 
he,  after  he  became  of  full  age,  did  sign  the  note  on  the  third 
of  April,  1821,  engaging  to  pay  the  balance  due  upon  it.     This 
proof  was  rejected  by  the  judge  who  presided  in  the  trial  oi 
the  cause;  and  the  question  is,  whether  it  was  rejected  prop- 
erly?   In  deciding  this  question,  we  may  consider  the  facts  in 
the  same  manner  as  though  they  had  been  proved,  and  the  in- 
quiry then  is,  whether  they  are  sufficient  to  maintain  the  pres- 
ent action;  if  so,  the  nonsuit  must  be  set  aside. 

The  principal  objection  to  the  plaintiff's  right  to  recover 
seems  to  be  the  want  of  sufficient  consideration  to  support  the 
defendant's  promise. 

It  is  perfectly  settled  that  in  an  action  on  a  promissory  note 
by  the  promisee  against  the  promisor,  it  is  competent  for  him 
to  show,  by  parol  evidence,  that  there  was  no  consideration  re- 
ceived by  him,  although  on  the  face  of  the  note  a  consideration 
is  expressly  acknowledged  to  have  been  received.  It  is  equally 
clear  that  it  is  not  necessary  that  the  consideration  of  the  prom- 
ise should  appear  on  the  face  of  the  note;  but  it  is  always  a 
subject  of  proof  by  parol  evidence;  as  in  the  case  of  bank  notes, 
for  instance,  where  the  usual  words,  *'  value  received,"  are  sel- 
dom, if  ever,  inserted.  In  the  case  before  us,  therefore,  we 
perceive  nothing  irregular,  in  the  introduction  of  parol  evidence 
to  prove  a  consideration,  by  showing  the  circumstances  under 
which  the  note  was  signed  in  the  first  instance,  and  by  the  de- 
fendant, after  his  arrival  at  full  age.  Such  proof  does  not  tend 
to  contradict  or  explain  the  written  contract,  but  is  offered  for 
the  express  purpose  of  confirming  and  giving  it  effect. 

It  is  not  necessary  to  consider  the  defendant's  engagement 
and  signature  in  the  light  of  a  guaranty  of  a  debt  due  from 
Jeremy  and  Samuel  Linscott;  because  it  appears  that  the  d^ 
fendant  was  the  purchaser  of  the  land,  and  bound  in  equity  to 
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paj  for  it;  and  he,  in  fact,  has  paid  all  the  sums  which  have 
been  indorsed.  He  was  nnder  a  moral  obligation  to  pay  the 
note  in  consequence  of  his  having  received  a  conveyance  of  the 
land,  and  having  engaged,  during  his  minority,  to  sign  and  pay 
the  note  when  he  should  arrive  at  full  age;  and  such  an  obli- 
gation is  in  law  a  good  and  valid  consideration  to  support  a 
new  promise  made  after  full  age.  This  principle  is  too  plain  to 
require  any  authorities  to  establish  its  correctness.  Suppose 
the  note  in  question  had  never  been  signed  by  Jeremy  and 
Samuel  Linscott;  but  that  the  defendant's  verbal  promise  had 
been  accepted  by  the  plaintiff  at  the  time  the  deed  was  given, 
and  that  on  the  third  of  April,  1821,  he  bad  made  and  signed 
the  note  alone;  why  should  it  not  bind  him?  Is  it  less  binding 
on  him  because  two  other  persons  had  signed  it  a  year  before  ? 
It  was  a  promise  to  pay  a  debt  of  his  own,  which  he  was  under 
a  moral  obligation  to  pay,  and  which,  while  a  minor,  he  had 
faithfully  promised  to  secure  in  legal  form,  when  legally  capa- 
ble of  binding  himself,  and  honestly  to  pay  afterwards. 

Neither  is  the  defendant's  promise  within  the  operation  of 
the  statute  of  frauds,  because  it  was  not  a  promise  to  pay  the 
debt  of  another,  but  a  debt  of  his  own.  And  if  the  original 
signers,  Jeremy  and  Samuel,  had  paid  the  note  the  next  day 
after  the  defendant  had  signed  it,  they  could,  upon  the  evidence 
before  us,  maintain  an  action  against  the  present  defendant,  and 
compel  him  to  reimburse  to  them  the  amount  so  paid. 

We  are  of  opinion  that  the  evidence  which  was  rejected  ought 
to  have  been  admitted,  and  accordingly  the  nonsuit  must  be  set 
aside  ajid  the  cause  stand  for  trial. 


Dennett  v.  Chick. 

(2  OsBsnjuv,  101.] 

(Sepa&atb  AcnoK  on  Jonrr  Pbomisb. — A  aeparate  action  may  be  maintained 

against  one  of  two  joint  promiBon,  where  the  other  has  neither  domicile 

nor  property  within  the  state. 
Idek— Judgment  UNSATianxD  no  Bab. — ^An  unsatisfied  judgment  in  an- 

other  state  against  one  of  two  joint  promisors  is  no  bar  to  an  action  against 

the  other  here  upon  the  original  contract. 

AssDHPsrr  on  a  joint  promissory  note  given  to  the  plaintiff's 
testatrix  by  defendants  Chick  and  Ham.  Chick,  who  alone  ap- 
peared, pleaded  in  bar  a  judgment  recovered  in  New  Hampshire 
on  the  same  note  against  his  co-defendant  Ham,  to  which  plea 
tbe  plaintifb  demurred.     The  facts  are  stated  in  the  opinion. 


60  Dexxett  v.  Chick.  [Maine, 

<7.  Holmes  and  Hayes,  for  the  demurrer,  coutended  that  a  for- 
eign judgment  without  satisfaction  was  no  bar,  citing  Chipman 
y.  Martin,  13  Johns.  240;  3  Gai.  4;  14  Johns.  444. 

Shepltsy,  contra,  contended  that  the  contract  was  mei^ed  in 
the  judgment,  and  cited  Ward  v.  Johnson,  13  Mass.  148;  1  Chit, 
on  PI.  29. 

By  Court,  Mellen,  O.J.  Chick  and  Ham  having  given  a 
joint  note  to  the  testatrix,  she  commenced  an  action  in  New 
Hampshire  on  the  note,  declaring  against  both  the  promisors; 
but  as  Chick  was  not  then  an  inhabitant  of  that  state,  the  writ 
was  served  on  Ham  onlj,  and  judgment  was  rendered  against 
him.  In  the  present  action  the  writ  has  been  served  on  Chick 
onlj,  as  Ham  was  not  within  the  jurisdiction  of  the  court,  and 
the  question  is,  whether  the  judgment  in  New  Hampshire  ren- 
dered against  Ham,  and  which  is  pleaded  in  this  case  bj  Chick 
in  bar  of  the  action,  constitutes  a  legal  defeuse. 

If  one  of  two  joint  promisors  be  sued,  it  is  well  known  that, 
unless  he  plead  the  non-joinder  of  his  co-promisor  in  abate- 
ment, he  is  liable  to  a  several  judgment  in  the  action.  The 
judgment  in  New  Hampshire  was  rendered  on  default,  and  if 
that  action  had  been  sued  in  this  state,  and  against  Ham  only, 
such  a  judgment  would  have  been  regular.  In  those  cases 
where  the  promisors  in  a  joint  note  live  in  different  states,  no 
joint  action  can  be  maintained  and  pursued  to  judgment;  and 
unless  it  can  be  sustained  against  one  of  the  promisors  alone,  no 
remedy  can  be  had  by  the  promisee. 

These  inconveniencies  are  considered  in  the  case  of  Tappan  v. 
Bruen,  5  Mass.  193,  and  seem  to  be  the  basis  of  that  decision. 
It  is  there  decided  that  in  such  a  case,  according  to  immemorial 
usage,  an  action  may  be  maintained  against  the  promisor  who 
lives  in  the  state,  where  no  service  could  be  made  on  the  other, 
living  without  the  state.  The  same  principle  is  recognized  in  a 
note  to  the  case  of  Call  v.  Hagger,  8  Mass.  423.  It  is  true  that 
in  Ward  v.  Johnson,  13  Mass.  148,  the  court  decided  that,  as  the 
plaintiff  had  in  a  former  action  recovered  a  judgment  against 
one  of  the  defendants,  such  judgment  disproved  the  joint  prom- 
ise on  which  the  plaintiff  relied,  and  formed  a  bar  to  the  action. 
In  two  respects,  however,  that  action  differs  from  this.  There, 
the  former  judgment  was  recovered  in  Massachusetts  against 
one  of  the  promisors,  and  the  writ  in  the  latter  was  served  on 
both  the  promisors,  and  they  both  joined  in  pleading  the  sev- 
eral judgment  in  bar.     In  the  case  before  us,  the  writ  waa 
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fienred  on  Chick  only,  and  he  only  appears  and  pleads  the  New 
Hampshire  judgment.  Can  he  avail  himself  of  a  judgment  re- 
corered  against  another  person  merely  because  he  was  a  joint 
promisor?  It  is  a  general  rule  that  no  person  is  bound  by  a 
jadgment,  or  can  avail  himself  of  it,  tmless  he  be  a  party  or 
priTy  to  it.  In  this  case  the  plea  does  not  contain  any  aver- 
ment that  the  former  judgment  has  been  satisfied.  The  justice 
of  the  case  is  so  clearly  with  the  plaintiffs,  that  unless  some  un- 
questioned principle  sanctions  the  defense,  we  are  disposed  to 
render  judgment  in  their  favor. 

No  case  has  been  found  precisely  similar  to  the  one  before  u& 
Sheehy  v.  MdndemUe^  6  Cranch,  253,  has  a  strong  resemblance 
to  it.    The  facts  were  these:   In  1805  the  plaintiff  brought  an 
action  against  Jameson  and  obtained  judgment  against  him. 
Sometime  after,  discovering  that  Mandeville  was  a  secret  part- 
ner of  Jameson,  the  plaintiff  commenced  another  action  against 
Jameson  and  Mandeville.    Jameson  having  been  discharged 
under  an  act  of  congress  for  the  relief  of  insolvent  debtors 
within  the  District  of  Columbia,  no  further  proceedings  were 
had  against  him.     In  the  second  action  Mandeville  pleaded  the 
judgment  against  Jameson  in  bar,  and  on  demurrer,  the  circuit 
court  held  the  plea  good;  but,  on  error,  the  supreme  court  re- 
versed the  judgment.    In  delivering  the  opinion  of  the  court, 
the  chief  justice  observed,  ''that  admitting  for  the  present  that 
a  previous  judgment  against  Jameson  would  be  a  sufficient  bar, 
ss  to  him;  had  Jameson  and  Mandeville  joined  in  the  same 
plea,  it  would  have  presented  an  inquiry  of  some  intricacy,  how 
far  the  benefit  of  that  bar  could  be  extended  to  Mandeville. 
But  they  have  not  joined  in  the  same  plea.     They  have  severed, 
and  as  the  note  is  not  merged  in  a  judgment  against  Jameson 
on  his  individual  aissumpsU^  the  court  is  not  of  opinion  that 
Mandeville  has  so  pleaded  this  matter  as  to  bar  the  action."    As 
Jameson  had  ceased  to  be  a  party  to  the  suit,  by  his  discharge, 
&iid  the  pleadings  were  by  Mandeville  only,  such  discharge 
would  seem  to  have  the  same  effect  and  leave  the  cause  in  the 
same  situation  as  though  be  had  never  been  joined  and  declared 
against  in  the  action,  or  rather  had  never  been  served  with  legal 
process.     He  was  then  placed  in  the  same  circumstances,  with 
respect  to  Mandeville,  as  Ham  is  in  this  action  with  respect  to 
tbe  defendant  Chick.     We  do  not  perceive  any  technical  rule  of 
law  by  which  the  plea  in  this  action  can  be  considered  a  good 
bar;  and,  for  the  reasons  given,  we  are  of  opinion  that  the  plea 
m  bar  is  insufficient. 
Judgment  for  the  plaintiff. 
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The  doctrine  here  established  is  folly  affirmed  in  Olcott  ▼.  LittUj  9  N.  H. 
259;  Burt  ▼.  Stevens,  22  Id.  232;  and  Rand  v.  NttUer,  66  Me.  339;  and  ia 
recognized  as  good  law  in  West  v.  Furbish,  67  Me.  19,  in  all  of  which  cases 
Dennett  y.  Chick  is  relied  upon  as  authority. 


Mead  v.  Small. 

[3  Qmxmoclkam,  20T.] 

Waivkr  bt  Indobssb  Takiko  Securitt. — An  indorser  of  a  note  who  prcw 
tects  himself  from  eventual  loss  by  taking  collateral  security  of  the 
maker,  thereby  waives  his  right  to  demand  and  notice. 

NsooTiABiLTTT  OF  NoTE  HOW  DESTROYED. — Nothing  bttt  payment  destroys 
the  n^ptiability  of  a  note,  and  that  will  not  do  so,  when  made  by  the 
last  indorser,  or  by  any  prior  indorser,  if  subsequent  indorsements  are 
struck  out  before  the  uote  is  again  put  in  circulation. 

Assumpsit  on  a  promissory  note  made  by  Jacob  Allen  to  the 
defendant,  and  by  bim  indorsed  in  blank.  At  the  trial  in  the 
common  pleas,  the  plaintiff  was  nonsuited  and  the  case  was 
heard  here  upon  exceptions  to  the  opinion  of  that  court,  from 
which  it  appeared  that  one  Ebenezer  Cobb,  a  witness  of  the 
plaintiff,  testified  that  he  received  the  note  from  the  defendant, 
with  bis  indorsement  iu  blank  in  payment  of  a  debt,  it  being 
agreed  at  the  time,  between  himself  and  the  defendant,  that  he 
should  hold  the  note  and  receive  payment  in  labor,  and  should 
not  sue  Allen,  wbo  had  no  personal  property  liable  to  attach* 
ment,  and  that  if  Allen  could  not  pay  it,  it  was  to  be  returned 
to  the  defendant,  wbo  held  a  mortgage -on  Allen's  realty  as 
collateral  security  for  the  amount;  that  when  the  note  matured 
the  witness  went  to  demand  payment  of  the  maker,  but  could 
not  find  him,  and  that  he  demanded  payment  about  ten  days 
afterwards,  and  upon  being  refused  gave  immediate  notice  to 
the  defendant;  that  the  witness  afterwards  transferred  the  note 
to  the  plaintiff  who  filled  up  the  blank  indorsement  as  a  transfer 
to  herself  and  then  brought  this  action. 

Hopkins  and  PerUn/,  for  the  plaintiff  contended:  1.  That 
under  the  circumstances,  due  diligence  had  been  used  in  making 
the  demand  and  giving  notice,  the  defendant  being  fully  secured, 
and  the  agreement  between  Cobb  and  the  defendant  indicating 
that  payment,  which  was  to  be  made  in  labor,  was  not  to  be 
expected  until  some  time  after  maturity,  citing  Freeman  v. 
Boynixm,  7  Mass.  483;  Bull.  N.  P.  273;  Maij  v.  Cojgin,  4  Muss. 
431;  Putnam  v.  Sullivan,  Id.  45  [3  Am.  Dec.  206];Chitty  on 
Bills,  87,  130,  131;  Bond  v.  Fantham,  5  Mass.  170  [4  Am.  Dec 
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471;  Croesen  v.  Hutchinson,  9  Id.  205  [6  Am,  Dec.  55];  2.  That 
the  defendant  having  taken  security  had  waived  demand  and 
notice,  citing  Copp  v.  McDugaly  9  Mass.  1;  Lincoln  etc.  Bavk  v. 
Page,  Id.  155  [6  Am.  Dec.  52];  Ohitty  on  Bills,  171,  172,  198, 
162,  note;  3.  That  this  waiver  inured  to  the  benefit  of  the  plaint- 
iff, who  took  the  note  with  all  the  rights  of  the  prior  parties 
attached  to  it,  citing  Chitty  on  BUls,  306;  13  East,  417;  1 
Campb.  383;  1  Taun.  224;  3  T.  B.  83,  note. 

Fro9i,  for  the  defendant  insisted:  1.  That  there  had  not  been 
dne  diligence  in  making  demand  and  giving  notice,  citing  Chitty 
on  Bills,  212,  214;  Eussey  v.  Freeman,  10  Mass.  84;  13  Id.  556; 
2.  That  neither  by  his  agreement  with  Cobb,  nor  by  taking 
collateral  security  had  the  defendant  waived  his  rights  as  in- 
doner;  and,  3.  That  if  he  had,  the  waiver  was  not  transferable 
80  as  to  benefit  the  plaintiff. 

By  Court,  Mellen,  C.  J.     It  is  admitted  that  all  the  parties 
to  the  note  in  question  reside  within  ten  or  twelve  miles  of  each 
other,  and  therefore,  according   to    numerous   decisions,  the 
demands  made  upon  Allen,  and  the  notice  given  to  the  defend* 
ant,  were  both  ineffectual.     No  demand  was  made  till  ten  daya 
after  the  maturity  of  the  note,  and  then,  and  not  till  then,  was 
notice  given  to  Small.   If  the  demand  had  been  made  in  season, 
still  the  notice  to  the  defendant  was  very  clearly  too  late.     If 
there  were  no  other  facts  in  the  case,  the  action  certainly  could 
not  be  maintained.     We  must  then  examine  and  see  if  there  are 
any  other  facts  which  entitle  the  plaintiff  to  recover,  without 
having  made  any  demand  on  the  maker,  or  given  any  notice  to 
the  indorser.     It  is  contended  by  the  plaintiff's  counsel  that  the 
defendant  by  his  own  acts  has  waived  his  right  to  object  to  the 
want  of  such  demand  and  notice.     By  examining  the  exceptions 
it  appears  that  Allen  was  destitute  of  all  personal  property 
liable  to  attachment;  that  Small  received  and  held  a  mortgage 
of  Allen's  real  property,  sufficient  to  secure  the  payment  of  said 
note,  and  which  was  made  for  that  express  purpose.     These 
facts  present  a  stronger  case  in  favor  of  the  plaintiff  than  those 
in  the  case  of  Bond  v.  Famham,  which  was  cited  by  the  plaintiff's 
coansel.     There  the  property  pledge  was  not  a  sufficient  indem- 
nity to  the  indorser,  but  it  was  all  which  the  maker  had. 

Here  it  is  proved  to  be  sufficient.  The  mere  insolvency  of 
the  maker  is  no  reason  why  the  indorser  should  not  be  entitled 
to  the  usual  proof  of  demand  and  notice :  Woodbridge  v.  Brigham , 
13  Mass.  556  [7  Am.  Deo.  85];  and  Huasey  v.  Ih-eeman^  10  Id. 
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84.  But  if  tbe  iodorser  has  protected  himself  from  eventual 
loss  by  his  own  act  in  taking  security  from  the  maker,  such  €K>n- 
duct  must  be  considered  as  a  waiver  of  the  legal  right  to  require 
proof  of  demand  and  notice.  And  we  are  of  opinion,  according^ly, 
that  the  facts  before  us  clearly  show  such  a- waiver  in  the  present 
case.  It  was  also  intimated,  and  briefly  urged  by  the  counsel 
for  the  defendant,  that  as  the  note  in  question  was  not  trans- 
ferred by  delivery  to  the  plaintiff  until  some  time  after  the  day 
of  payment,  and  after  it  was  dishonored,  the  right  of  action 
which  Cobb  had  to  recover  the  amount  due  upon  it  from  the 
defendant  was  a  personal  right,  and  not  transferable  to  any  one, 
and  of  course  that  the  plaintiff  cannot  maintain  this  action  as 
indorsee,  even  though  the  fact  would  enable  Cobb  to  recover, 
in  his  own  name;  and  we  understand  that  the  decision  in  the 
court  of  common  pleas  rested  on  this  ground.  If  such  be  the 
law,  the  nonsuit  was  proper,  and  must  be  confirmed. 

Assignments  of  bills  of  exchange  are  usually  made  after  ac- 
ceptance, and  before  the  day  of  payment:  Chitty  on  Bills,  112. 
But  '*  the  transfer  of  a  bill  or  note  may  be  made  at  any  time 
%iteT  it  has  issued,  even  after  the  day  of  payment:"  Kyd,  89; 
see,  also,  Chitty  on  Bills,  113;  1  Lord  Baym.  675;  3  T.  B.  80; 
1  H.  Bl.  88,  89.  '*  When  a  bill  of  exchange  is  drawn,  and  the 
drawee  refuses  to  accept  it,  the  common  course  is  for  the  payee 
to  return  it  to  the  drawer,  or  resort  to  him  by  action,  and  not 
to  indorse  it  or  dispose  of  it.  But  this  usage  does  not  apply  to 
promissory  notes,  because  the  making  a  promissory  note  is 
equivalent  to  an  acceptance  of  a  bill  of  exchange:"  Kyd,  68.  A 
promissory  note  when  indorsed  assumes  the  shape,  and  in  a  legal 
contemplation,  becomes  an  accepted  bill  of  exchange:  1  Burr. 
676.  If  then  an  accepted  bill  may  be  indorsed  after  the  day  of 
judgment,  and  consequently  after  it  has  been  dishonored  by  those 
who  were  bound  to  pay  for  it;  for  the  same  reason  a  promissory 
note,  after  its  maturity,  and  after  the  liability  of  the  maker  and 
indorser  has  been  fixed  by  legal  demand  and  notice,  may  be  in- 
dorsed a  second  time.  And  it  does  not  seem  to  be  denied  that 
such  second  indorsement  will  give  to  the  second  indorsee  as 
good  a  right  of  action  as  tbe  original  indorsement  gave  to  the 
first  indorsee,  as  against  the  maker  of  the  note.  Tbe  question 
is,  whether  the  right  of  action  is  against  him  only,  or  exists 
against  the  indorsers  also. 

The  statute  of  Anne  makes  no  distinction,  but  gives  to  the 
indorsee  the  same  remedy  by  action  against  the  maker  and  the 
indorser  of  a  promissory  note,  in  like  manner  as  in  cases  of 
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iiiland  bills  of  exchange.  No  case  has  been  cited  in  support  of 
the  distinction  which  has  been  relied  on,  showing  that  the  in- 
dorsee of  a  promissory  note  cannot  indorse  it  again  or  transfer 
it  bj  delivery  to  a  third  person,  and  thereby  enable  such  third 
p«rrson  to  maintain  an  action  against  the  first  indorser,  as  well 
as  the  maker.  And  we  are  not  aware  of  any  such  distinction  or 
limitation  of  the  principle  of  law  touching  the  negotiability  of 
bills  or  notes.  On  the  contrary,  the  case  of  Crossly  v.  Eam^  IS 
East,  497,  seems  to  prove  that  no  such  distinction  exists.  In 
that  case  Clark  drew  a  bill  of  exchange  on  Dickerson  &  Co.  for 
four  hundred  and  fifty  pounds,  at  sixty  days  sight,  payable  to 
Ham  or  his  order,  who  indorsed  it  at  the  same  time,  and  it  was 
passed  in  payment  to  Parry,  whose  agents  caused  it  to  be  pre- 
sented for  acceptance  on  the  twenty-sixth  of  April,  1804.  The 
noxt  day  it  was  protested  for  non-acceptance.  On  the  sixth  of 
June  following  the  bill  came  into  the  hands  of  the  plaintiff,  who 
was  then  informed  that  it  had  been  dishonored,  and  that  he 
must  take  it  under  all  existing  circumstances,  and  liable  to  all 
the  infirmities  that  attended  it.  After  the  dishonor  of  the  bill, 
the  plaintiff  negotiated  it  again  to  certain  persons,  from  whom 
he  again  took  it  up,  and  on  the  twenty-ninth  of  June  the  bill 
was  presented  for  payment,  and  was  finally  dishonored. 

Lord  EUenborough  in  delivering  the  opinion  of  the  court 
saja:  "The  plaintiff  took  this  bill  after  this  dishonor  of  it  by 
the  drawees.  He  therefore  took  it  with  all  the  existing  infirm- 
ities belonging  to  it  at  the  time."  He  then  proceeds  and 
states  what  those  infirmities  were,  viz:  an  agreement  made  by 
the  agents  of  Parry  with  Ham,  by  virtue  of  which  a  substantial 
defense  to  the  action  was  furnished,  and  accordingly  the  verdict 
which  was  returned  for  the  plaintiff  was  set  aside  and  judgment 
entered  for  the  defendant.  No  question  was  made  as  to  the 
plaintiff's  right  to  recover  in  consequence  of  his  having  become 
the  holder  and  owner  of  the  bill  after  its  dishonor.  The  de- 
fendant prevailed  merely  on  the  ground  of  the  special  agree- 
ment of  Parry,  of  which  the  plaintiff  was  apprised  at  the  time 
he  received  the  bill,  and  by  which  he  was,  therefore,  bound  in 
the  same  manner  as  Piirry  would  have  been  had  the  suit  been 
in  his  name.  That  action  was  against  the  indorser,  and  so  is 
the  present,  and  in  f uct  the  two  cases  are  in  all  essential  partic- 
ulais  precisely  similar. 

It  is  no  objection  to  say  that  Cobb's  right  of  action  is  not 
transferable;  the  statute  of  Anne  has  altered  the  common  law 
snd  made  snch  right  transferable,  as  well  the  right  of  action 
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against  the  indorser  as  the  maker.  It  is  also  a  common  prin* 
ciple  that  in  declaring  on  a  promissory  note  on  which  are  the 
names  of  several  indorsers,  the  holder  of  the  note  may  strike 
out  all  the  names  hut  the  first  and  allege  the  note  to  bave  been 
indorsed  directly  to  himself.  It  is  therefore  no  objection  in  the 
present  case  that  the  note  was  indorsed  and  delivered  by  the 
defendant  to  Cobb  and  not  to  the  plaintiff,  and  that  she  received 
it  by  delivery  from  him.  It  does  not  appear  that  anything*  ex- 
cept payment  of  a  bill  or  note  will  destroy  its  negotiable  quality. 
Many  cases  show  that  payment  has  that  effect:  Chitty  on  Bills, 
115,  and  cases  there  cited:  Boylston  v.  Green,  8  Mass.  465;  Blaht 
V.  Sewaa,  3  Id.  556;  Baker  v.  Wheaton,  5  Id.  509  [4  Am.  Dec. 
71];  and  Emerson  v.  GuUs,  12  Id.  78. 

But  to  this  principle  there  is  a  limitation;  payment  will  not 
destroy  such  negotiability  when  made  by  the  last  indorser  of  a 
note  or  bill  of  exchange,  or  when  made  by  a  prior  indorser,  if 
the  subsequent  indorsements  are  struck  out  before  it  is  again 
negotiable,  as  settled  in  CaUon  v.  Lawrence,  3  Maule  &  Selw. 
95,  and  Guild  v.  Eager,  17  Mass.  615.  In  the  present  case, 
therefore,  if  Cobb  had  returned  the  note  to  Small,  and  he  had 
paid  Cobb  the  amount,  still  Small  might  have  again  put  it  in 
circulation,  and  Cobb  might  have  transferred  it  also  in  the  man- 
ner he  did,  because  by  such  negotiations  no  new  liabilitieB  would 
have  been  created. 

We  have  no  doubt  that  the  plaintiff  may  avail  himself  of  the 
waiver  of  the  defendant's  right  to  call  for  proof  of  demand  and 
notice  in  the  same  manner  as  Cobb  himself  could,  were  he 
plaintiff;  and  we  are  all  of  opinion  that  the  nonsuit  must  be  set 
aside,  and  the  cause  stand  for  trial. 


NEGonABiLTTY,  HOW  DESTROYED. — It  waa  decided  in  Gardner  v.  May- 
nard,  7  Allen,  456,  upon  the  authority  of  Beck  v.  liobUy,  1  H.  BL  89  n.,  that 
the  doctrine  of  the  principal  case  as  to  the  negotiability  of  a  note  or  bill  of 
exchange  after  payment  by  an  indorser  does  not  hold  good  where  its  subse- 
quent indorsement  or  negotiation  would  make  any  of  the  parties  liable  who 
would  otherwise  be  discharged,  and  that  therefore  the  drawer  of  a  protested 
draft  which  has  been  taken  up  by  the  indorser,  and  returned  to  him  with  the 
indorsement  uncancelled,  has  no  right  to  put  it  in  circulation  again;  and  the 
acceptor  is  not  liable  upon  it  to  a  subsequent  holder.  The  law  on  this  sub- 
ject is  thus  stated  in  Story  on  Promissory  Notes,  sec.  ISO:  "Notes  remain 
negotiable  even  after  payment,  so  far  as  respects  all  parties  who  shall  know- 
ingly negotiate  the  same  afterwards;  for  in  such  case  the  negotiation  cannot 
prejudice  an^  other  persons,  and  will  only  charge  themselves:  Bayley  on 
Bills,  166  (5  ed.);  Bochm  v.  SterUng,  7  T.  R.  423;  Callow  v.  Lawrtnoe^  3 
Man.  k  Sel.  95;  ffubbard  y.  Jackson,  4  Bing.  390;  Ouilil  v.  Eager,  17  Mass. 
615;  Havena  v.  Huntington,  1  Cow.  387;  Mead  v.  SmaUf  2  GreenL  207; 
Story  on  Bills,  s.  223;  Mahry  v.  MaUieny,  10  Sm.  &  M.  323." 
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WAIVI50  Koncx  BT  Takino  Sxcubitt. — It  was  held  in  Manhall  y, 
MUtkeU^  34  Me.  227,  that  taking  ooUateril  Beeurity  from  the  maker  does  not 
mive  an  indoner's  right  to  demand  and  notice,  nnlesa  the  property  taken 
k  soffident  Becnrity,  or  indndee  all  that  the  maker  owns.    Aa  to  the  time  of 
taking  the  aecnrity  it  was  said  in  Marshall  v.  Mitchell,  35  Me.  221.  that  if  it 
WIS  taken  before  maturity  it  was  immaterial  whether  it  was  before  or  after 
tibe  negotiation  of  the  note.     The  doctrine  that  the  taking  of  security  by  an 
indoner  from  the  maker  of  a  note  waives  demand  and  notice,  seems  to  have 
been  rsgarded  by  the  supreme  oourt  of  the  United  States  in  Bay  v.  Smith,  17 
Wall  411,  as  an  unwise  departure  from  the  safe  and  wholesome  rule  of  the 
common  law,  where  Strong,  J.,  delivering  the  opinion,  uses  the  following 
language:  "An  indorser  of  a  promissory  note  is  only  secondarily  liable.     His 
nsponsibility  is  in  its  nature  a  oontingentone,  and  ordinarily,  performance 
of  the  condition  to  make  demand  of  the  maker,  and  give  notice  of  his  default 
in  due  time,  is  an  essential  part  of  the  title  of  one  who  asserts  an  indorser's 
liability.     It  has  often  been  regretted  that  courts  have  diBpensed  with  the 
performance  of  that  condition  for  any  cause.    Still,  the  principal  reason  for 
the  requirement  of  demand  and  notice  is,  that  the  indorser,  if  looked  to  for 
payment^  may  have  the  earliest  opportunity  to  take  steps  for  his  own  protec- 
tion.   Hence,  it  has  been  said  in  some  cases  that  when  by  no  possibility  a 
failure  to  make  demand  and  give  notice  could  have  injured  him,  or  rather, 
when  they  could  by  no  possibility  have  enabled  him  to  protect  himself, 
proof  of  demand  and  notice  are  not  necessary.     It  must  be  admitted  there 
has  been  much  inconsistency  in  the  decisions  respecting  the  application  of 
this  rule.     In  some,  it  has  been  held  that  if  an  indorser  has  taken  an  in- 
demnity from  the  maker,  he  is  not  entitled  to  notice  of  default.     But  this  is 
not  sustained  by  sound  reason,  and  the  best  considered  cases  assert  the  con- 
traiy  doctrine.     The  indemnity  may  prove  insufficient.    At  all  events,  it  is 
not  inoQosxstent  with  a  remedy  over  against  the  maker,  and  the  correct  rule, 
as  stated  by  Bailey,  J.,  in  Brown  v.  Maffty^  15  East,  222,  is  that  every  in- 
dorser ought  to  have  notice  when  he  has  a  remedy  over."    The  doctrine  of 
tiiat  case,  therefore,  seems  to  be  that  if  the  indorser  has  received  funds  or 
property  from  the  maker,  at  or  before  maturity,  for  the  purpose  of  paying  the 
note,  he  has  thus  become  the  principal  debtor,  and  is  not  entitled  to  notice; 
but  if  tiie  security  taken  amounts  merely  to  a  pledge  to  indemnify  the  in- 
doaer  in  case  he  should  have  to  pay  the  note,  because  of  the  maker's  default, 
his  (the  indorser's)  liability  remains  contingent,  and  he  is  entitled  to  notice. 
This  position  is  certainly  based  upon  sound  principles.     There  is  an  ap- 
parent inconsistency  in  the  doctrine  that  the  conditions  of  an  indorser's 
liability — which  are  demand,  default,  and  notice— should  be  held  to  be 
abrogated  by  his  taking  security,  when  his  right  to  the  security  is  itself 
conditional  upon  his  becoming  ultimately  liable.     How  can  the  taking  of 
•ecurity  be  said  to  waive  the  conditions  of  the  indorser's  liability,  when  the 
•ecority  can  only  be  made  available  after  the  liability  has  attached  by  the 
performance  of  those  conditions?  In  other  words,  how  can  conditions  preced- 
ent to  the  liability  be  waived  by  an  indemnity  dependent  upon  the  liability  ? 
The  just  rule,  therefore,  would  seem  to  be  that  the  indorser's  liability  should 
he  regarded  as  absolute  only  when  the  beneficial  right  to  the  security  is  ab- 
idate. 

This  subject  is  more  fully  diKsussed  in  the  note  to  Bond  v.  Farnham,  4 
Am.  Dec.  49,  where  many  of  the  leading  dedsions  are  dted. 
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Disseisin,  what  Possession  Oonstitotbs. — ^To  constitate  disseisin  the  dis- 
seisor's possession  must  be  open,  notorious,  ezclusiye,  and  adverse  to 
the  true  owner's  title. 

Declarations  Explaining  Possession. — Parol  declarations  of  one  in  pos- 
session of  land  are  admissible  to  prove  the  character  and  intent  of  such 
possession,  notwithstanding  the  statute  of  frauds. 

Landlord  and  Tenant. — ^The  relation  of  landlord  and  tenant  can  exist 
only  by  virtue  of  a  contract  express  or  implied. 

Tbespass  quare  clauBum  fregU^  the  locus  in  quo  being  a  tract 
of  thirty-five  acres  embraced  in  a  lot  of  one  hundred  and  thirty- 
five  acres,  proved  to  have  been  regularly  conveyed  to  Moses 
Little  in  1780,  and  devised  by  him  to  the  plaintiff  (who  was  his 
son  and  heir)  by  his  will  proved  June  4,  1798.  The  defendant 
pleaded  the  general  issue,  and  also,  as  to  a  small  part  of  tlie 
said  thirty-five  acres,  that  it  was  his  own  soil  and  freehold,  ^nt 
no  question  of  law  arose  on  that  part  of  the  case.  At  the  trial, 
after  proof  of  the  plaintiff's  title  and  of  the  act  alleged  as  a 
trespass  the  defendant  proved  that  about  thirty-seven  years  ago 
he  caused  the  whole  lot  to  be  surveyed  and  the  lines  and 
corners  marked,  and  shortly  afterwards  made  a  fence  around 
the  lot  and  moved  his  family  upon  it;  that  he  had  resided 
there  ever  since  keeping  up  the  fences,  etc.,  cultivating  and 
improving  part  of  the  lot  and  claiming  the  whole,  and  he  relied 
apon  these  facts  as  constituting  a  disseisin.  To  rebut  this  de- 
fense the  plaintiff  proved  a  tender  to  him  by  the  defendant  in 
1804  of  the  value  of  the  lot  as  appraised  by  certain  commis- 
(doners  appointed  by  the  common wealtb;  that  in  1809  the 
defendant  purchased  of  the  plaintiff  one  hundred  acres  of  the 
lot,  including  the  part  where  he  dwelt  and  had  his  principal 
improvements,  and  had  two  surveys  made  and  received  a  deed 
therefor;  that  in  1808  the  plaintiff  visited  the  defendant's 
house,  and  the  latter  then  expressed  a  wish  to  purchase  this 
one  hundred  acres,  and  on  several  occasions  said  that  he  de- 
Hired  to  purchase  the  residue;  that  the  defendant  had  declared 
within  three  years  that  he  did  not  own  the  land;  that  when 
called  on  by  the  plaintiff's  agent  to  pay  rent,  he  did  not  agree 
to  pay  it,  but  said  that  his  improving  the  land  would  not  harm 
the  plaintiff;  that  within  eighteen  months  the  defendant  had 
distinctly  declared  that  he  did  not  intend  to  hold  the  land  hj 
possession  against  the  plaintiff,  and  had  at  other  times  made 
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similar  deolarations,  and  expressed  his  desire  to  purchase  th« 
land  as  soon  as  he  was  able. 

The  judge  instructed  the  jury  that  the  facts  relied  on  by  the 
defendant  established  a  sufficient  disseisin  unless  explained  and 
controlled  by  the  evidence  on  the  part  of  the  plaintiff,  which 
they  must  decide;  that  to  constitute  a  disseisin  the  possessiou 
of  the  occupant  must  be  notorious,  exclusive,  and  adverse  la 
the  title  of  the  true  owner,  and  that  the  intention  of  the  pos- 
session was,  therefore,  a  proper  subject  of  inquiry;  that  the 
acts,  conduct,  and  declarations  of  the  defendant  were  compe- 
tent evidence  on  this  point,  from  which  the  jury  were  at  liberty 
to  draw  their  own  conclusions  as  to  whether  he  intended  to 
hold  adversely  to  the  plaintiff  or  not;  that  if  they  should 
believe  that  Moses  Little  was  disseised  at  the  time  of  making 
his  will,  then  nothing  passed  by  the  will,  but  the  plaintiff,  as 
son  and  heir,  took  the  land  by  descent;  and  that  if  he  had 
afterwards  entered  and  become  legally  possessed  of  the  land, 
he  might  maintain  the  action;  that  if  when  the  plaintiff  went  to 
the  defendant's  house,  in  1808,  the  latter  had  held  the  land  by 
disseisin  for  twenty  years,  he  had  then  a  right  to  keep  the 
plaintiff  out,  but  that  he  might  give  up  possession  and  permit 
the  plaintiff  to  enter;  and  that  if  they  should  be  satisfied  that 
the  defendant  had  admitted  the  plaintiff's  right  and  title,  and 
voluntarily  yielded  up  any  possessory  litlo  of  his,  then  the 
plaintiff  could  maintain  the  action. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  foreman, 
being  interrogated  by  the  judge,  said  that  they  were  of  opinion 
that  neither  the  plaintiff  nor  his  testator  had  been  disseised. 
The  questions  of  law  arising  in  the  case  were  reserved  for  the 
opinion  of  the  whole  court. 

Orr  and  Fessenden,  for  the  defendant,  contended:  1.  That 
the  disseisin  was  established,  and  that  neither  the  plaintiff  nor 
his  testator  having  entered  within  twenty  years,  the  right  of 
entiy  was  gone,  and  the  remedy  was  by  a  possessory  action; 
that  parol  declarations  of  the  defendant  were  inadmissible, 
nnder  the  statute  of  frauds,  to  defeat  his  title,  and  that  the 
tender  in  1804  was  at  best  but  an  offer  of  compromise,  citing 
Jachon  v.  Cary,  16  Johns.  302;  Alkyiis  v.  Horde,  1  Burr.  119; 
Fi^er  v.  Prosser,  Cowp.  217;  Shaw  v.  Barber,  Cro.  El.  8')(); 
2.  That  the  ancestor  being  disseised,  nothing  passed  by  the 
devise:  Wells  y.  Prince,  4  Mass.  64,  67;  3.  That  if  the  defund- 
ftnt's  holding  was  not  adverse,  he  was  a  tenant  at  will,  and 
respass  would  not  lie:  Flower  v.  Darby,  1  T.  B.  159;  2  Bl. 
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Com.  146,  147;  Clayton  v.  Blakey,  8  T.  R.  3;  Ward  v.  Waiingale, 
1  H.  Bl.  311;  4.  That  the  defendant  was  not  estopped  from 
claiming  the  residue  bj  accepting  a  deed  to  the  one  hundred 
acres:  Co.  Lit.  47  b.;  and,  5.  That  the  question  of  disseisin  was 
one  of  law,  and  that  the  jury's  finding  on  that  point  was  un- 
authorized. 

Longfellow,  for  the  plaintiff,  contended  that  the  instructions 
of  the  court  as  to  disseisin  were  right  and  that  the  defendant 
was  not  tenant  at  will,  and  if  he  were,  trespass  would  lie  for 
cutting  trees  which  was  the  act  complained  of,  citing  Co.  Lit. 
67  a.;  3  Cruise  Dig.  554;  5  Id.  321;  9  Rep.  106  a.;  Smith  ▼. 
Bariis,  6  Johns.  197  [5  Am.  Dec.  218];  GommonweaUh  v.  Dudley^ 
10  Mass.  403 ;  Kennebec  Purchase  y.  Springer,  4  Id.  416  [3  Am. 
Dec.  227];  Boston  MUl  Corp.  v.  BuXfinch,  6  Id.  229  [4  Am.  Dec. 
120]. 

By  Court,  Mellsn,  C.  J.  The  facts  in  tnis  case  present  the 
defendant  as  having  been,  for  a  long  period,  in  possession  of 
the  plaintiff's  land;  but  at  the  same  time  as  having  for  many 
years  past  disclaimed  all  pretense  of  title  or  claim  to  it,  and 
expressly  disavowing  any  intention  of  considering  his  posses- 
sion as  adverse  to  the  rights  of  the  plaintiff.  In  such  circum- 
stances, nothing  but  an  unbending  principle  of  law  ought  to 
defeat  the  present  action,  and  turn  him  round  to  another  rem- 
edy; yet  if  such  a  principle,  though  purely  of  technical  law, 
should  be  found  applicable  to  the  case,  it  must  of  course  have 
its  operation.     We  will  examime  and  see  if  such  be  the  fact. 

It  is  not  necessary  to  give  any  other  definition  of  disseisin 
than  was  given  to  the  jury.  To  constitute  a  disseisin,  the  per- 
son claiming  to  have  gained  a  title  by  disseisin,  must  prove  that 
his  possession  must  not  only  have  continued  a  sufficient  length 
of  time,  but  must  also  have  been  open,  notorious,  exclusive  and 
adverse.  The  evidence  upon  this  point  having  been  all  laid  be- 
fore the  jury,  they  have  decided  that  neither  Moses  Little  nor 
the  plaintiff  was  ever  disseised  of  the  land  in  question.  This 
fact  being  thus  settled,  the  next  inquiry  is,  whether  there  is 
any  legal  objection  against  maintaining  the  present  action.  In 
the  case  of  Wells  v.  Prince,  4  Mass.  64,  it  was  decided  that, 
upon  the  death  of  a  devisor,  dying  seised,  the  devisee  becomes 
seised  without  an  actual  entry,  where  the  lands  are  vacant  and 
without  an  occupant,  or  in  possession  of  a  stranger  under  or 
acknowledging  the  title  of  the  devisee.  There  are  numerous 
facts  in  this  case,  showing  the  acknowledgment  of  the  plaint- 
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iff's  title  by  the  defendant,  and  therefore  an  entry  by  th6> 
plaintiff  in  form,  before  commencing  the  action,  was  unneces- 
sary, as  he  was  seised  before  such  entry  under  the  devise  in  his 
father's  will.  But  even  if  this  point  admitted  of  any  doubt, 
there  was  proof  submitted  to  the  consideration^ of  the  jury, 
tending  to  show  that  the  defendant  had  yielded  up  to  the  plaint- 
iff all  possessory  title,  if  he  had  any;  and  part  of  the  instruc- 
tion of  the  judge  to  the  jury  was,  that  if  they  believed  such 
proof,  it  might  furnish  evidence  of  what  was  in  law  an  actual 
entiy,  and  on  that  ground  they  might  find  for  the  plaintiff. 

Their  verdict  shows  they  did  believe  the  evidence  and  find  the 
fact  The  plaintiff  therefore  being  seised  of  the  lands,  and  the 
acts  of  the  defendant  not  amounting  to  a  disseisin,  they  must 
be  considered  as  no  more  than  successive  acts  of  trespass  com- 
mitted on  the  plaintiff's  land.  Such  is  the  principle,  even 
where  thera  has  been  a  disseisin,  which  has  afterwards  been 
purged  by  an  entry.  Thus,  if  A.,  six  years  ago,  disseised  B., 
B.  maj  recover  in  an  action  of  trespass  for  the  first  wrongful 
act  which  constituted  the  commencement  of  the  disseisin;  but 
during  its  continuance,  B.  can  maintain  no  such  action  for  A.'s 
intermediate  acts.  But  B.  may  enter  and  put  an  end  to  the  dis- 
seisin, and  may  then  maintain  an  action  of  trespass  and  recover 
of  A.  damages  for  all  those  intermediate  wrongful  acts;  the 
anirj  of  B.  in  such  case  having  a  retrospective  operation,  and 
giring  B.  the  same  rights,  during  the  whole  period,  as  though 
he  had  not  been  disseised;  and^  the  plaintiff  was  never  dis- 
seised; therefore  no  special  entry  was  necessary  to  give  right  of 
action. 

But  it  has  been  urged  that  from  the  facts  reported  the  court 
must  consider  Libby  as  the  tenant  at  will  of  the  plaintiff;  and 
therefore,  as  no  notice  to  quit  was  given,  an  action  of  trespass 
will  not  lie  against  him.  The  relation  of  landlord  and  tenant 
is  always  created  by  contract,  either  express  or  implied.  It 
cannot  exist  without  such  contract.  What  is  the  evidence  of 
such  contract  and  tenancy  in  the  present  case  ?  On  a  certain 
occasion,  the  time  not  particularly  mentioned,  the  defendant 
was  called  on  by  the  plaintiff's  attorney  to  pay  some  rent  for 
the  use  of  the  land.  The  defendant  made  no  agreement  to  pay 
any,  but  said  it  would  do  no  injury  to  the  plaintiff  for  him  (the 
defendant)  to  improve  the  land;  and  we  hear  of  no  reply  oi 
assent  to  this  observation.  On  another  occasion  he  denied  that 
he  did  improve  it;  which  might  be  consistent  with  his  occasion- 
allT  depasturing  it.     Here,-  then,  is  no  express  contract  for  the 
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tenancy  supposed.    From  what  facts,  then,  is  the  contract  to 
be  implied?    A  year  and  a  half  since  Ili<'  plaintifTa  attorney 
and  the  defendant  are  found  conversing  abuut  ilio  character  of 
the  defendant's  possession;  and  he  distinctly  disavowing  tbe 
intention  which  had  been  imputed  to  him,  of  intending  to  hold 
the  lands  by  possession.     Does  this  conversation  recognize  any 
such  relation  as  is  supposed  ?    Does  it  not  clearly  show  that 
neither  party  had  any  such  idea  ?    Does  not  the  plea  of  soil  and 
freehold,  which  the  defendant  has  filed,  show  that  he  claimed 
at  last  to  hold  the  land  by  his  possession,  notwithstandinf^  hia 
repeated  declarations  to  the  contrary  and  propositions  to  pur- 
chase?   The  case  furnishes  nothing  but  some  uncertain  and 
ambiguous  facts  relating  to  this  point,  from  which  the  defend- 
ant's counsel  have  inferred  the  relation  of  landlord  and  tenant. 
But  the  present  defense  is  not  of  such  a  character  as  to  claim 
irom  the  court  any  solicitude  to  draw  conclusions  against  the 
support  of  the  action  from  doubtful  circumstances,  and  infer  a 
tenancy  to  defeat  it  from  acts  and  expressions  which  may,  with 
perfect  consistency,  receive  a  different  construction. 

On  the  whole,  we  perceive  no  reason  for  sustaining  the 
motion  for  a  new  trial,  and  there  must  be  judgment  on  the 
verdict. 


The  rale  here  eetablished  m  to  what  poaseesion  will  conetitato  a 
is  fully  affirmed  in  KenseU  v.  Daggett,  11  Me.  309;  Winthrop  v.  BtMon,  31 
Id.  381:  and  Chadbaume  v.  Svfan,  40  Id.  260. 


Cobb  v.  Little. 

[2  OBEBHIiXAr,  261.] 

Lkabiutt  or  Ovarastoil — Where  the  payee  of  a  note  payable  in  six  month* 
sold  it  with  thia  indorsement:  **  I  guaranty  the  payment  of  the  within 
note  in  six  months,"  it  was  held  that  his  undertaking  was  absolute,  and 
that  it  was  his  duty  to  see  that  it  was  paid  within  the  time,  or  to  take 
notice  of  the  maker's  neglect  and  pay  it  himself. 

Judgment  as  Estoppel. — Two  joint  indorsees  of  a  note  are  not  estopped 
from  maintaining  a  joint  action  against  the  indorser  as  guarantor  by  the 
fact  that  one  of  them  has  brought  an  action  and  obtained  a  judgment  in 
his  own  name  against  the  maker. 

AssuHPsrr  on  a  promissory  note  made  by  Thomas  Crague, 
April  30,  1817,  payable  to  tbe  defendant  or  order  in  six  months^ 
on  which  was  an  indorsement  by  the  defendant  as  follows;:  "I 
guaranty  the    payment  of    the  within  note  in  six  months. 
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Thomas  Little,  June  3,  1817,"  to 'which  Einsman,  one  of  the 
plaintiffs,  had  added  the  foUowing:  "To  Matthew  Cobb  and 
Nathan  Kinsman.'*  It  was  proved  on  the  part  of  the  plaintifib 
that  the  note  in  question,  together  with  another  of  the  same 
tenor,  signed  by  Crague  and  similarly  indorsed  by  the  defend- 
ant, was  on  June  3,  1817,  transferred  by  the  defendant  to  the 
plaintiffs  in  part  payment  for  certain  real  estate;  that  at  the 
time  of  signing  the  indorsement  the  defendant  said  that  the 
notes  were  good  and  that  he  would  guaranty  their  payment  at 
all  events;  that  Grague  was  sued  on  this  note  in  the  name  of 
Cobb  alone  as  plaintiff,  in  April,  1819,  and  judgment  obtained 
against  him,  which  remained  unpaid,  Crague  having  discharged 
himself  from  prison  by  taking  the  poor  debtor's  oath;  and  that 
die  other  note  was  sued  in  November,  1817,  and  judgment  hav- 
ing been  obtained  thereon  against  Crague,  execution  was  issued, 
of  which  the  defendant  had  notice,  and  the  amount  thereof  was 
paid.  Upon  the  part  of  the  defendant  it  was  proved  that  dur- 
ing the  years  1817  and  1818  Crague  had  sufficient  visible  prop- 
erty to  pay  his  debts;  that  payment  of  the  note  here  sued  on 
was  not  demanded  of  Crague  until  he  was  sued  on  it  in  1819, 
and  that  no  demand  was  made  on  the  defendant,  and  no  notice 
given  him,  until  after  Crague  had  taken  the  poor  debtor's  oath. 
The  jury  were  instructed  by  the  court  below  that  these  facts 
constituted  no  defense  and  accordingly  found  for  the  plaintiffs, 
and  the  case  was  brought  here  upon  exceptions  filed  by  the  de- 
fendant. 

Froei  and  Fessenden,  for  the  defendant,  contended:  First,  that 
the  defendant  was  discharged  from  liability  by  the  plaintiffs' 
negligence  in  not  endeavoring  to  collect  the  note  of  Crague  for 
eighteen  months  after  maturity,  citing  Moakeley  v.  Biggi^y  19 
Johns.  69  [10  Am.  Dec.  196];  Bank  of  New  York  v.  Livingslon,  2 
Johns.  Cas.  409;  Stafford  v.  Low,  16  Johns.  67;  Beekman  v.  Hale, 
17  Id.  134;  TUghman  v.  Wheeler,  Id.  326;  Warrington  v.  Furber, 
8  East,  240*;  Phillips  v.  Astling,  2  Taun.  206;  Joslyn  v.  Ames,  3 
Mass.  274;  and,  second,  that  the  maker  having  been  sued  by 
Cobb  alone,  the  plaintiffs  were  estopped  from  claiming  it  aff 
their  joint  property:  4  Com.  Dig.  tit.  Estoppel,  A.  B.;  Bull.  N. 
P.  170;  Commortweallh  v.  Pejebacoi  Proprietors,  10  Mass.  155;  Ty^ 
ler  V.  Binney,  7  Id.  479. 

Emery  and  Kinsman,  for  the  plaintiffs,  insisted  that  it  was  the 
defendant's  duty  to  see  that  the  note  was  paid  within  the  time, 
citing  Upham  v.  Prince,  11  Mass.  14. 


71  Cobb  v.  Lttile.  [Maine, 

By  Court,  Mellek,  C.  J.  Ohe  objection  to  the  plaintiffs'  lig^bt 
of  recovery  is  that  Cobb  alone  commenced  the  action  on  iliis 
note  against  Crague,  the  promisor,  and  obtained  judgment 
against  him,  and  that  therefore  they  are  now  estopped  to  aver 
that  the  property  of  the  note  is  in  both  the  plaintiffs. 

As  the  defendant  in  this  action  is  not  bound  by  that  jad^- 
ment,  he  cannot  avail  himself  of  it  by  way  of  estoppel  as  against 
the  plaintiffs:  See  Phil.  Evid.  249,  and  cases  cited.  Besides,  in 
the  action  against  Crague,  Cobb  declared  that  the  note  was  in- 
dorsed to  him,  and  being  a  blank  indorsement,  it  might  be 
alleged  to  have  been  indorsed  to  a  person  to  whom  Cobb  had 
transferred  it  by  delivery.  For  convenience  he  might  sue  in  his 
own  name  only,  as  indorsee,  though  he  was  not  the  sole  owner. 
And  it  may  be  further  observed  that  there  is  proof  in  the  case  of 
a  joint  interest  in  the  two  plaintiffs  in  this  action,  and  no  objec- 
tion was  made  to  its  admission.  There  is  nothing  of  the  nature 
of  an  estoppel,  according  to  the  legal  import  of  the  term,  appli- 
cable in  this  case.    And  we  think  this  objection  cannot  prevail. 

Another  objection  is,  that  the  defendant  is  discharged  from 
the  obligation  of  his  guaranty  by  the  negligence  of  the  plaintiffs 
in  not  collecting  the  amount  of  Crague,  it  appearing  that  the 
suit  against  him  was  not  commenced  till  about  eighteen  months 
after  the  note  became  due,  during  which  time  Crague  was  sol- 
vent and  possessed  of  sufficient  visible  property.  It  is  under- 
stood that  the  defendant  and  Crague  both  live  in  the  same 
town,  and  the  pecuniary  circumstances  of  the  latter  must  have 
been  known  to  him  more  easily  than  to  the  plaintiffs,  who  reside 
in  Portland,  and  as  it  does  not  appear  that  the  defendant  had 
any  doubts  of  the  solvency  of  Crague  before,  or  at  the  time 
Cobb  commenced  his  action  against  him,  and  if  he  had  that  he 
communicated  them  to  him,  so  as  to  put  him  on  his  guard  to 
secure  the  demand,  or  intimated  a  wish  to  have  Crague  sued  for 
this  money,  we  do  not  perceive  that  the  plaintiffs  have  been 
guilty  of  such  negligence  as  to  have  lost  their  remedy  against 
the  defendant. 

But  we  think  there  is  another  ground  on  which  the  action  is 
sustainable.  The  guaranty,  in  its  terms,  is  absolute,  that  the 
note  should  be  paid  in  six  months.  Sometimes  a  guaranty  is 
conditional,  as  in  the  case  of  Tyler  v.  Binney,  7  Mass.  479;  some- 
times absolute,  as  in  the  case  before  us,  and  in  Bank  of  New 
York  Y.  Livingston,  cited  hj  the  defendants'  counsel.  Parties 
make  this  species  of  contract,  like  all  others,  on  such  terms  aa 
they  choose.     But  it  is  contended  that  where  a  guaranty  is  ab- 
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solute  in  its  terms,  still  it  is  incumbent  on  the  creditor  to  use 
all  diligence  to  obtain  payment  of  the  original  debtor,  or  he 
will  lose  the  benefit  of  it.     No  cases  have  been  cited  to  estab- 
lish  this  position y  and  the  question  is,  why  a  person  should  not 
be  boond  as  effectually  and  as  long  upon  an  absolute  guaranty 
as  upon  any  other  absolute  promise  (unless,  perhaps,  in  case  of 
fraud  or  yery  gross  negligence  on  the  part  of  him  to  inrhom  it 
is  giyen);  and  why  the  court  should  attach  a  tacit  condition  in 
one  case  and  not  in  the  other,  when  in  both  the  written  en- 
gagement is  absolute.     In  Hunt  y.  Adams,  6  Mass.  519  [4  Am. 
Dec.  68],  the  guaranty  or  promise  relied  on  was  in  these  words: 
"I  acknowledg^e  myself  to  be  holden  as  surety  for  the  payment 
of  the  above  note."    The  note  had  been  signed  by  Chaplin. 
Parsons,  C.  J.,  in  deliTcring  the  opinion  of  the  court,  says: 
'*  We  are  satisfied  that  the  defendant  is  answerable  as  an  original 
promiaor,  and  not  merely  on  the  contingency  of  Chaplin's  fail- 
ing to  pay.    However,  it  was  in  evidence  that  when  the  note 
was  delivered  to  Bennett,  he  and  Chaplin  considered  the  de- 
fendant as  holden  for  the  payment,  on  the  condition  that  Chap- 
lin could  not  pay.     It  would  require  some  consideration  before 
evidence  of  this  kind  was  admitted  to  control  the  legal  effect  of 
the  writing."    None  of  the  cases  cited  by  the  defendant's  coun- 
sel are  like  this.     In  Moakdey  v.  Riggs  [10  Am.  Dec.  196],  the 
engagement  was  collateral  and  conditional.     In  Stafford  v.  Low, 
Beekman  v.  Ecde  and  lUghman  v.  Wheekr,  no  express  guaranty 
was  given.     In  FhUHps  v.  Astling,  particularly  relied  on  by  the 
counsel,  the  guaranty  of   the  defendant  was,   that  the  debt 
should  be  paid  by  a  bill  to  be  drawn  by  Davenport  &  Fhinny  on 
Houghton;  and  the  case  shows  that  the  bill,  though  drawn  and 
dehvered  to  him,  was  never  presented  to  Houghton  for  accept- 
ance or  payment,  or  any  notice  whatever  given  to  the  defendant 
of  this  omission  or  the  non-payment  of  the  debt. 

In  the  case  before  us  the  defendant's  engagement  was  abso- 
lute, that  the  note  should  be  paid  in  six  months.  It  was  not 
paid  by  Crague  or  by  him.  It  was  the  duty  of  the  defendant, 
upon  such  an  engagement,  to  see  that  Crague  paid  the  money 
within  the  time  specified;  and  if  he  did  not,  to  take  notice  of 
his  neglect  and  pay  the  amount  of  the  note  himself.  Accord- 
ingly the  judgment  of  the  court  of  common  pleas  is  af&rmed. 
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CusHMAN  v,  Blanchard. 

[2  Qmkkklmajt,  266.] 

CoKYETAircB  WITHOUT  SxisiN. — Where  land  is  conveyed  in  fee,  with  general 
warranty,  a  stranger  having  at  the  time  actual  seisin  of  part  of  the  premi- 
ses by  an  elder  and  bettor  title,  the  entry  of  the  grantee  under  the  deed 
gives  no  seisin  of  that  part,  but  is,  as  to  the  real  owner,  a  mere  trespass. 

Idem — ^Msasube  of  Damages. — In  such  a  case  if  the  stranger  sue  the  grantee 
for  the  trespass  and  recover  damages  and  costs,  the  latter  can  only  re* 
cover  fram  his  grantor  a  proportion  of  the  consideration  money  and 
interest,  this  being  the  measure  of  damages  upon  a  breach  of  the  cove- 
nant of  seisin. 

Action  of  covenant  brought  in  the  court  of  common  pleas 
upon  the  covenants  in  a  deed  of  general  warranty  made  by  the 
defendants  to  the  plaintiff.  From  the  case  stated  bj  the  parties 
it  appeared  that  at  the  lime  of  the  conveyance  to  the  plaintiff, 
one  Paine  was  seised  of  about  six  acres  of  the  land  conveyed^ 
by  an  elder  and  better  title;  that  the  plaintiff  entered  into  i)Os- 
session  by  direction  of  the  defendants  who  had  the  lines  surveyed 
and  run  out  for  him;  thati  Paine  brought  an  action  of  trespass 
and  recovered  damages  and  a  large  sum  in  costs  against  the 
plaintiff's  servants  for  cutting  tr^s  and  removing  fences  upon 
that  part  of  the  premises  of  which  he,  Paine,  was  seised;  thai 
they  justified  under  the  plaintiff's  title;  that  the  plaintifi 
notified  the  defendants  of  the  pendency  of  that  action  and  re- 
quested them  to  defend  it;  and  that  he  had  paid  the  judgment 
obtained  therein  together  with  the  expense  of  the  defense. 

The  court  below  gave  judgment  for  the  plaintiff  for  so  much 
of  the  consideration  money  as  that  part  of  the  land  of  which 
the  grantors  were  not  seized  amounted  to,  and  interest  thereuu, 
holding  that  the  defendants  were  not  responsible  for  the  dam- 
ages, costs  or  expenses  incurred  by  the  said  trespass  and  delense; 
from  which  judgment  the  plaintiff  appealed. 

Emery,  for  the  plaintiff,  contended  that  as  between  these 
parties  there  had  been  an  entry  and  seisin  of  the  .premises  at  the 
time  of  the  conveyance,  and  that  the  judgment  in  the  action  o( 
trespass  amounted  to  an  eviction  by  Paine,  and  that  therefoi^e 
the  plaintiff  was  entitled  to  recover  from  the  defendants,  the 
damages,  costs  and  expenses  of  that  action,  citing  Sumruir  v. 
Williams,  8  Mass.  1G2  [5  Am.  Dec.  83J;  Domat,  79;  2  Saund. 
181;  HamiUon  v.  Cutis,  4  Mass.  349  [3  Am.  Dec.  222);  Gat-e  v. 
Brazier,  3  Id.  523  [3  Am.  Dec.  182);  4  Mau.  &  Sel.  53;  Morru 
v,  Fhelps,  5  Johns.  59  |4  Am.  Dec.  323). 
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JlUchell,  for  the  defendants,  cited  Bickford  y.  Page^  2  Mass. 
455;  Martim  t.  EcbbB,  Id.  433  [3  Am.  Deo.  61];  CcawdL  t.  TFer^ 
dall^  4  Id.  108;  TwomMy  v.  Eenly,  Id.  441;  ^icAoto  v.  Walher, 
S  Id.  243;  iTarris  v.  NewhaU,  Id.  262;  ketone!  t.  iS(cme,  10  Id. 
459;  HaOiome  y.  .Baines,  1  Greenl.  238. 

By  Conrty  Msllen,  O.  J.  This  case  comes  before  us  by  ap« 
p^  from  the  judgment  of  the  court  below  on  an  agreed  state- 
ment of  fact.  The  counsel  for  Cushman,  the  appellant, 
complains  of  the  judgment  as  haying  been  rendered  for  too 
small  a  sum.  He  contends  that  damages  should  have  been 
given  for  the  value  of  the  lands,  which  he  was  unable  to  hold  bj 
the  deed  at  the  time  when  the  action  of  trespass  mentioned  in 
the  statement  was  decided  against  him,  and  also  for  the  amount 
of  the  expenses  incurred  by  him  in  the  defense  of  that  action. 
We  will  consider  each  of  these  objections. 

In  Massachusetts  it  is  settled  by  numerous  decisions,  which 
have  been  cited  in  the  argument,  that  when  the  covenant  of 
ceitiin  and  good  right  to  convey  is  broken,  and  nothing  passes 
by  the  deed  declared  on,  the  rule  of  damages  is  the  amount  of 
the  consideration  paid,  and  interest  from  the  time  of  payment 
to  the  time  of  entering  up  judgment.  And  when  the  grantor 
was  seised  in  fact  at  the  time  of  the  conyeyance,  and  the  grantee 
enters  under  the  deed,  and  also  becomes  seised  in  fact,  but  is 
afterwards  evicted,  or  fairly  yields  up  the  possession  to  him  who 
has  a  better  and  paramount  title,  in  such  case,  the  rule  of  dam- 
ages is  the  yalue  of  the  lands  at  the  time  of  eviction,  or  what  is 
deemed  equal  to  it,  and  interest  thereon  from  such  time  to  the 
entering  up  of  judgment,  and  the  expenses  of  defending  the 
suit  by  which  he  was  evicted.  These  are  the  damages  when  the 
covenant  to  warrant  and  defend  has  been  broken. 

In  this  state  we  consider  the  same  principles  to  be  estab- 
lidied.  In  almost  all  cases  that  occur,  if  the  covenant  of  seisin 
and  right  to  conyey,  which  are  synonymous,  is  broken,  the  cov- 
enant to  warrant  and  defend  is  not  broken,  for  this  plain  reason, 
that  if  a  man  gains  no  sort  of  estate  by  the  conveyance  he  can 
lose  none  by  eviction,  or  in  any  other  manner.  On  the  con- 
traij,  if  the  grantor  was  seised  in  fact,  though  not  of  an  inde- 
easible  estate,  and  the  grantee  enters  under  his  deed,  then  the 
covenant  of  seisin  is  not  broken;  but  the  grantee  may  be  evicted 
by  elder  and  better  title,  and  then  the  covenant  to  warrant  and 
defend  is  broken,  and  no  other. 

Let  us  now  examine  the  facts  in  the  case  before  us  and  there* 
^y  ascertain  which  of  the  covenants  in  the  deed  of  the  defend- 
i&tB  has  been  broken. 
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The  lands,  for  tbe  loss  of  inrhicli   the  plaintiff  is  seekiog' 
damages,  ore  only  part  of  the  large  tract  conveyed  by  tbe  de- 
fendants'  deed.     But  at  the  time  the    deed  was    executed, 
Thomas  Paine  was  seised  of  this  part  in  fee  by  elder  and  better 
title,  and  in  actual  possession.     Now  as  to  this  part,  according' 
to  legal  principles  which  are  perfectly  at  rest,  no  estate  wLat- 
ever,  not  even  a  right  of  entiy,  passed  by  this  deed  to    the 
plaintiff,  though  as  to  the  residue  of.  the  lands  described  in  tbe 
deed,  it  operated  as  an  effectual  conveyance.     Here,  then,  the 
covenant  of  seisin  and  right  to  convey  was  instantly  broken. 
To  this  point  many  of  the  cases  cited  by  the  defenuant's  coun- 
sel are  direct  authorities.     And  on  this  principle  the  estimate  of 
damages  as  to  the  value  of  the  land  was  perfectly  correct,  beings 
the  consideration  paid  and  interest. 

But  it  is  further  contended,  that  the  plaintiff  entered  into 
possession  of  the  land  under  the  deed.  As  to  a  part,  such  entry 
was  legal;  but  he  also,  by  the  defendants'  direction,  entered 
into  possession  of  the  disputed  part,  of  which  Paine  was  seised 
in  fee,  and  in  possession  at  the  time  of  the  conveyance.  He 
had  not  a  shadow  of  right  to  enter  into  possession  of  such  part^ 
and  the  defendant's  directions  could  not  certainly  give  him  any. 
His  entry,  then,  was  a  mere  trespass  on  the  rights  and  property 
of  Paine,  for  which  he  rightfully  recovered  judgment  against 
the  plaintiff's  servants. 

The  question  now  is  presented,  why  should  the  defendants  be 
compelled  to  pay  the  expenses  incurred  in  defending  an  action 
brought  against  the  plaintiff's  servants  for  his  own  wrong? 
This  item  in  damages  is  only  recoverable  when  incurred  in  de- 
fending the  seisin,  which  a  grantee  has  gained  by  a  conveyance 
from  a  man  who  was  seised  in  fact.     A  person  thus  seised  in 
fact  may  lawfully  convey,  and  such  a  seisin  supports  the  coven- 
ant of  Hcisin:  Gerrish  v.  Bearce,  11  Mass.  193;  Mars^lony,  ffobbs, 
2  Id.  433  [3  Am.  Dec.  61];  Iwombly  v.  Henly,  4  Id.  441;  PrescoH 
V.  Tnieman,  Id.  627  [3  Am.  Dec.  246].     A  grantee  entering  law- 
fully under  such  a  conveyance  from  one  covenanting  that  be 
will  warrant  and  defend  the  lands  to  him,  is,  on  the  principles 
of  good  faith  and  substantial  justice,  entitled  to  be  indemnified 
for  bis  expenses  in  defending  tbe  defeasible  title  which  had 
been  conveyed  to  him.    Upon  consideration  of  the  facts  in  this 
case,  and  the  established  principles  of  law  applicable  to  them, 
we  cannot  entertain  any  doubts  as  to  the  correctness  of  tbe 
judgment  of  the  court  of  common  pleas,  and  aooordii^ly  the 
judgment  is  affirmed. 
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Kennebec  Purchase  v.  Laboree. 

[1  Obesvlkaf,  376.] 

UKDKR  Eecx>bded  Debd. — An  entry  upon  land  under  a  duly  regis- 
tered deed  from  one  having  no  title,  followed  by  yisible  possetsion, 
oecnpancy  and  improvement  of  a  part  of  the  premises,  is  a  disseisin  of 
the  true  owner  as  to  the  whole  tract,  because  the  nature  and  extent  of 
the  claim  may  be  known  from  the  registry. 
RnBOSPBcnvE  Statute. — An  act  abolishing  the  distinction  between  posses- 
sion  under  a  recorded  deed  and  possession  without  such  title  on  record, 
is  unconstitutional  and  void,  so  far  as  it  affects  past  transactions  and 
vested  rights. 

Wbtt  of  entry  for  two  hundred  acres  of  land  in  Wbitefield, 
east  of  the  Sbeepscat  rivtr,  one  hundred  rods  wide,  and  extend- 
ing back  one  mile  from  the  river.  As  to  about  twenty-five  acres 
adjoining  the  river,  the  tenants  pleaded  a  disclaimer,  and  as  to 
the  residue  nul  disseisin. 

It  was  admitted  that  the  demandants  had  all  the  title  con- 
veyed by  the  patent  issued  by  the  governor  and  council  of 
Plymouth  to  Antipas  Boyea  and  others,  October  27, 1661,  and 
confirmed  to  the  demandants  bj  the  commonwealth  of  Massa- 
chusetts by  deed  dated  February  18, 1789.  The  demandants 
alfio  introduced  the  deposition  of  Ephraim  Ballard,  a  surveyor, 
who  testified  that  in  1798,  at  the  request  of  the  demandants,  he 
sorvejed  and  marked  the  southern  boundary  of  the  Kennebec 
parehase  coinciding  with  and  passing  through  the  utmost  limits 
of  Cobbessecontee,  and  it  was  proved  that  the  demanded 
premises  lay  north  of  that  boundary  and  within  fifteen  miles  of 
the  Kennebec  river. 

The  tenants  proved  that  one  Nathan  Longfellow  went  upon  the 
froDt  of  this  lot  forty-six  or  forty-seven  years  ago,  cleared  the 
land  and  erected  a  house  on  the  part  disclaimed ;  that  about  forty- 
two  years  ago  he  erected  another  house  on  the  front  of  the  part 
defended  and  resided  there  until  July,  1794,  when  be  sold  the 
land  to  his  son  Jacob,  whose  title  came  to  the  tenants  by 
regular  conveyances;  that  Longfellow  had  cultivated  and  in- 
closed with  fences  about  one  half  of  the  lot  from  the  river  east- 
ward, at  least  thirty  years  before  the  commencement  of  the 
acdon;  that  he  claimed  as  the  comers  of  his  lot  certain  marked 
trees  at  the  north-east  and  south-east  comers  of  the  demanded 
premises,  which  were  known  to  have  been  there  soon  after  his 
entry;  that  for  more  than  thirty  years  before  the  commence- 
ment of  th«  action  there  were  marked  trees  on  the  lines  run- 
ning from  these  comers  to  the  river  and  across  the  head  of  the 
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lot,  which  LoDgfellow  claimed  as  his  lines;  that  for  thirty  years 
before  the  action  he  had  cut  wood  and  timber  on  any  part  of 
the  lot  as  be  had  occasion,  forbidding  others  from  cutting^  on 
his  lot,  the  lines  of  which  were  well  known  and  recognized  as 
the  boundaries  of  Longfellow's  land;  and  that  he  had  paid  all 
taxes  assessed  thereon.     The  east  half  of   the  premises  was 
never  fenced  or  cleared.     The  Judge  instructed  the  juiy  that  if 
thej  believed  froir  the  evidence  that  Longfellow's  possession, 
occupation,  and  improYement  of  the  premises  for  thirty  years 
before  the  commencement  of  the  action  was  agreeably  to  the 
stat.  1821,  c.  62,  sec.  6,  "open,  notorious,  and  exclusiye,  com- 
porting with  the  ordinary  management  of  similar  estates  in  the 
possession  and  occupancy  of  those  who  have  title  thereunto,  or 
satisfactorily  indicative  of  such  exercise  of  ownership  as  is  usual 
in  the  improvement  of  a  farm  by  its  owner,"  and  that  the  some 
possession,  occupancy,  and  improvement  had  been  continued 
by  the  tenants  and  their  grantors  up  to  the  commencement  of 
the  action,  the  tenants  should  have  a  verdict.    The  jury  accord- 
ingly returned  a  verdict  for  the  tenants,  subject  to  the  opinion 
of  the  whole  court  as  to  the  correctness  of  the  instructions. 

Orr  and  B.  Williams ,  for  the  demandants,  contended:  1.  That 
the  tenants  had  no  title  by  disseisin,  it  not  appearing  that 
Longfellow's  entry  was  under  claim  or  color  of  title:  Brandt  v. 
Ogden,  1  Johns.  156;  Jackson  v.  Sharp,  9  Id.  163  [6  Am.  Dec. 
207];  Smiih  v.  BuHis,  Id.  174;  Jackson  v.  Mis,  13  Id.  118; 
Jackson  v.  Bdden,  16  Id.  293;  Jackson  v.  Waters,  12  Id.  365; 
Co.  Lit.  181  a.,  277  a.;  2  Bac.  Abr.  Disseisin,  A;  1  Salk.  246;  3 
Bl.  Com.  169;  Alkyns  v.  Horde,  1  Burr.  61;  Campb.  689;  Blun- 
den  V.  Baugh,  Cro.  Car.  302;  2.  That  in  any  event  the  disseisin 
extended  only  to  the  part  actually  inclosed  and  improved: 
Jackson  v.  Schoonmaker,  2  Johns.  230;  Kennebec  Purchase  v.  Call, 

I  Mass.  483;  Kennebec  Purchase  v.  Springer,  4  Id.  416  [3  Am. 
Dec.  227];  Brown  v.  Porter,  10  Id.  93;  3.  That  stat.  1821,  c. 
62,  sec.  6,  so  far  as  it  attempted  to  interfere  with  past  transac- 
tions and  rights  already  vested  was  retrospective,  and  therefore 
unconstitutional  and  void:  6  Bac.  Abr.  Statute,  e.;  Ogden  v. 
Blackledge,  2  Cranch,  272;  Dash  v.  Van  Kleeck,  7  Johns.  477, 
500  [5  Am.  Dec.  291];  Society  v.  Wheeler,  2  Gal.  105;  King  v. 
Dedham  Bank,  15  Mass.  447  [8  Am.  Dec.  112] ;  Holden  v.  James, 

II  Id.  396  [6  Am.  Dec.  174];  3  Dal.  386. 

Siebbins  and  Barnard,  for  the  tenants,  insisted:  1.  That  the 
statute  of  1821  did  not  change  the  common  law  rule  as  to  the 
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possession,  'whicb  woald  constitute  disseisin,  but  merely  dis- 
pensed with  a  fence  as  necessary  evidence  of  such  possession: 
Mill  Corporation  t.  Bulfinch,  6  Mass.  234;  Cutis  v.  Spring,  15  Id. 
135;  3  Bl.  Com.  117;  Aikyna  v.  Horde,  1  Burr.  60;  3  Cruise 
Dig.  564;  Cummings  y.  Wyman,  10  Mass.  468;  2.  That  if  the 
statute  had  altered  the  common  law,  it  was  competent  for  the 
legislature  to  exercise  the  power  implied  in  its  literal  interpre- 
tation: Walker  y.  Bacon,  8  Mass.  468;  Patterson  y.  Philbrook,  9 
Id.  151;  TruU  y.  WiUon,  Id.  154;  Bacon  y.  Callender,  6  Id.  303. 

By  Court,^  Msllen,  C.  J.     The  general  title  of  the  demand- 
ants to  what  is  commonly  called  the  Plymouth  claim  or  patent, 
is  not  disputed.  But  it  was  urged  by  the  counsel  for  the  tenant 
that  the  land  demanded  in  this  action,  though  within  jQfteen 
miles  of  the  Kennebec  riyer,  is  not  within  the  true  bounds  of 
the  claim.     The  deposition  of  Ballard  has  been  relied  upon  to 
show  what  are  the   utmost  limits  of  Cobbessecontee;  and  of 
course,  what  is  the  true  southerly  line  of  the  patent.     If  the 
line  run  by  him  be  the  true  liue,  it  is  admitted  that  the  land  in 
dispute  lies  north  of  it.     The  release  from  the  commonwealth 
of  Massachusetts,  bearing  date  February  18,  1789,  to  the  com- 
pany, conforms  to  this  line;  and  it  has  once  Or  twice  been  de- 
cided by  the  supreme  judicial  court  of  that  commonwealth  that 
this  release  has  settled  the  question  as  to  the  limits  of  theclajm. 
Besides,  there  is,  we  may  say,  an  almost  uniyersal  acquiescence 
even  among  the  settlers  themselves  who  are  upon  the  tract, 
with  respect  to  this  point;  and  for  nearly  thirty  years  past  the 
courts  have  considered  the  question  as  at  rest,  though  within 
that  time  it  has,  by  a  few  individuals,  been  moyed  and  briefly 
discussed,  when  all  other  grounds  of  defense  had  failed.  With- 
out dwelling  on  this  part  of  the  cause,  we  would  observe,  that 
we  consider  the  south  line  as  established;  and  of  course,  the 
title  of  the  demandants  to  the  premises  in  dispute  is  a  valid 
one,  unless  it  is  defeated,  in  whole  or  in  part,  by  the  facts  and 
principles  which  the  tenants  rely  upon  in  their  defense.     This 
defense  is  grounded  on  the  possession  which  they  aud  those, 
and  those  under  whom  they  claim,  have  had  of  the  demanded 
premises;  the  west  half  or  part,  for  more  than  thirty  years  next 
before  the  commencement  of   the  action,  having  been  com- 
pletely and  constantly  occupied  and  improved  and  inclosed  by 
fcDces;  and  the  east  half  or  part  having  been  claimed  or  pos- 
i»es8ed  by  marked  trees,  and  lines,  and  corner  bounds,  and  the 
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cutting  and  carrying  away  of  timber  and  wood  as  occasion  re- 
quired,. for  more  than  thirty  years  befoio  llio  notion  was  com- 
menced; and  during  that  time,  by  paymeul  i.f  taxes  on  the 
premises  demanded,  and  exercising  an  authority  over  the  lands 
by  forbidding  persons  to  cut  wood,  etc.,  thereon. 

The  counsel  for  the  demandants,  to  this  defense,  have 
opposed  sundry  objections,  which  may  be  reduced  to  two 
heads:  1.  They  have  contended  that  the  possession  above  men- 
tioned has  not  been  of  such  a  nature  as  to  amount  to  a  disseisin 
of  the  demandants  as  to  any  part  of  the  demanded  premises;  2. 
But  if  they  have  been  disseised  of  any  part  for  thirty  years  next 
before  the  commencement  of  this  action,  it  is  only  of  the  west 
half  or  party  and  that  as  to  the  residue  of  the  premises  they  are 
entitled  to  judgment,  notwithstanding  any  of  the  provisions  of 
the  stat.  1821,  ch.  62,  sec.  6,  which  have  been  urged  and  relied 
upon  by  the  counsel  for  the  tenants. 

As  to  the  first  point.  By  an  inspection  of  the  facts  reported 
in  this  case,  it  does  not  appear  in  express  terms  with  what 
motives  Nathan  Longfellow  entered  into  and  occupied  tbe 
premises,  or  his  son  after  him,  or  those  to  whom  his  interest 
was  conveyed.  It  is  not  stated  that  the  possession  was  adverse 
and  under  claim  of  title,  nor  that  it  was  by  the  express  or  im- 
plied permission  of  the  proprietors.  The  intentions,  then,  of 
those  who  successively  possessed  the  lands,  must  be  collected 
from  the  acts  they  performed,  the  language  they  used,  and  all 
the  circumstances  attending  the  possession. 

The  opening  counsel  for  the  demandants,  vnth  great  industry 
and  intelligence,  has  collected  and  arranged  a  long  list  of 
authorities,  many  of  which  were  intended  to  show  that  no  x>os- 
session  of  the  lands  of  another  can  amount  to  the  disseisin  of 
the  true  owner,  unless  such  possession  appeared  to  be  under  a 
claim  of  title,  and  of  course  an  adverse  possession;  and  unless 
it  was  also  open,  notorious,  continued,  and  exclusive,  and  the 
extent  of  it  marked  by  fences  inclosing  the  lands,  and  erected 
for  the  purpose  of  protecting  them  from  incursion.  We  do  not 
deem  it  necessary  for  us  to  bestow  particular  attention  on  the 
numerous  cases  and  books  referred  to  on  this  head. 

The  doctrine  of  the  common  law  on  this  subject  seems  to  be 
plain  and  well  settled.  A  possession  must  be  adverse  to  the 
title  of  the  true  owner  in  order  to  constitute  a  disseisin.  The 
possessor  must  claim  to  hold  and  improve  ihe  laud  for  his  own 
use  and  exclusive  of  others.  The  cases  cited  from  the  New 
York  reports  appear  to  be  in  accordance  with  these  principles. 
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It  may  be  more  to  our  present  purpose  to  compare  tho?e  prin- 
ciples with  the  law  of  disseisin,  as  understood,  recognized,  and 
practiced  upon  in  Massachusetts  prior  to  our  separation  from 
that  state,  and  by  this  court  since  its  organization,  in  those 
cases  which  have  come  before  us.  We  are  inclined  to  believe 
that  upon  examination  it  will  be  found  that  the  principles  of 
the  common  law  are  applied  in  England  and  in  New  York  with 
more  strictnees,  as  it  regards  the  occupant  of  the  land,  than 
they  have  ever  been  in  Massachusetts  or  with  us,  upon  the 
doctrine  of  disseisin,  at  least  so  far  as  relates  to  the  presump- 
tion of  law  in  reference  to  the  intentions  of  the  possessor. 
However  this  fact  may  be,  so  far  as  we  have  been  able  to  ex- 
amine and  ascertain,  it  appears  that  in  the  trials  which  have 
taken  place  for  a  long  series  of  years  in  the  supreme  judicial 
court,  before  we  became  an  independent  state,  it  was  never 
considered  incumbent  on  the  tenant,  in  the  case  of  a  count  on 
the  demandant's  own  seisin,  to  prove  anything  more  than  his 
continued  and  exclusive  possession  and  occupancy  for  thirty 
years  next  before  the  commencement  of  the  action,  using  and 
improving  the  premises  after  the  manner  of  the  owner  of  the 
fee;  such  possession,  occupancy,  and  improvement,  unless  ex- 
plained, affording  satisfactory  evidence  to  the  jury  that  such 
tenant  claimed  to  hold  the  lands  as  his  own. 

This  was  the  common  course  of  proceeding,  and  no  distinct 
and  additional  proof  was  necessary,  in  the  first  instance,  to 
show  that  such  possession  was  adverse  and  under  claim  of  title; 
nor  necessary  in  any  stage  of  the  cause,  unless  rendered  so  by 
proof  offered  on  the  part  of  the  demandants,  tending  to  show 
that  such  possession  was  never  intended  to  be  adverse,  but  ou 
the  contrary,  in  submission  or  consistent  with  the  title  of  the 
true  owner.  In  Commonwealih  v.  Dudley,  10  Mass.  407,  Jack- 
son, J.,  whei>  speaking  of  the  possession  of  a  third  person, 
which  might  defeat  the  operation  of  the  deed  of  the  true  owner, 
says:  "The  possession  is  not  itself  conclusive  against  the  effect 
of  the  conveyance.  It  may  always  be  explained,  as  by  showing 
that  the  occupant  was  tenant  for  years  of  the  grantor,  or  that 
be  held  in  any  other  manner  with  knowledge  of  the  grantor's 
title,  and  acknowledging  its  validity."  A  vast  number  of  suits, 
wherein  the  present  demandants  were  parties,  have  been  tricil 
and  decided  on  these  principles.  In  some  cases,  the  presu:ij[)- 
tion  of  adversary  claim  has  been  removed  by  proof  on  the  part 
of  the  demandants,  and,  of  course,  the  title  by  disseisin  set  up 
by  the  tenant  has  failed,  and  in  all  other  cases  it  has  Gucceeded, 
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if  open,  continued  and  exclusive.  The  course  has  I  een  so  lon^ 
pursued,  and  such  has  been  the  uniform  and  stealy  acqui- 
escence in  its  legality,  bj  successive  judges,  lawyers,  and  the 
community  at  large,  that  we  do  not  feel  authorized  or  inclined 
to  change  it. 

In  the  case  at  bar,  the  tenants  have  proved  their  possession 
of  the  west  half  or  part  of  the  premises,  by  fences  which  have 
inclosed  it  for  more  than  thirty  years  next  before  the  commence- 
ment of  the  action.  These  fences  have  been  repaired  and  re- 
newed  by  the  possessors;  a  house  has  been  erected  on  the  land; 
improvements  gradually  made  and  extended;  comer  bounds 
and  lines  preserved;  the  income  exclusively  enjoyed  by  the  suc- 
cessive occupants;  taxes  paid  by  them,  and  the  controlling 
power  of  a  rightful  owner  constantly  and  peaceably  exercised, 
during  all  the  above  term.  This  is  the  usual  process  of  a  dis- 
seisin, and  brings  the  case  within  the  principles  relating  to  dis- 
seisin, as  understood,  recognized,  and  in  practice  in  this  state. 
No  fact  appears,  tending  in  any  degree  to  show  that  the  pos- 
session was  under  the  title  of  the  demandants,  and  not  com- 
pletely adverse  to  it.  We  are  therefore  of  opinion,  that  the 
first  objection  of  the  demandants'  counsel  cannot  prevail;  and 
that  as  to  the  west  half  or  part  of  the  premises  the  tenants  have 
established  a  good  and  valid  title. 

As  to  the  second  point.  The  questions  which  have  arisen  in 
our  consideration  of  this  part  of  the  cause  have  presented  some 
doubts  and  difficulties;  and  for  that  reason  we  have  delayed  our 
decision  until  this  time.  The  merits  of  the  objection  we  are 
now  examining,  and  of  that  part  of  the  defense  to  which  it  is 
opposed,  must  depend  on  the  construction  to  be  given  to  the 
sixth  section  of  the  statute  of  limitations  of  1821,  ch.  G2.  The 
demandants'  counsel  contend  that  they  are  not  bound  in  this 
case  by  the  provisions  of  that  action;  that  it  is 'retrospective, 
unconstitutional,  and  so  far  aa  it  respects  past  transactions  and 
vested  rights  is  void. 

All  this  is  denied  by  the  counsel  for  the  tenants,  who  consid- 
ers the  section  aa  introducing  no  new  principle;  but  only  as 
removing  doubts,  and  in  clear  language  expressing  what  the 
common  law  was  before,  which  in  some  recent  decisions  ap- 
pfsii'ed  to  have  been  mistaken,  and  rendered  in  some  measure 
uiK-ertain.  Hence  it  becomes  necessary  for  us  to  ascertain »  in 
Ibe  first  instance,  what  were  the  true  principles  of  the  common 
law  on  the  subject  of  disseisin,  at  the  time  our  statute  of  lim- 
itations was  enacted,  and  then  inquire  whether  those  principles 
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hare  been  altered,  and  if  so,  to  what  extent,  by  the  before- 
mentioned  Bection   of  that  statute.    We  have  already  stated 
aome  of  the  general  principles  of  the  common  law  respecting 
diflUfliHins,  more  particalarly  with  reference  to  a  claim  of  right 
on  the  part  of  the  person  in  possession,  and  the  nature  and 
presumption  of  his  intentions  in  holding  possession.     We  would 
now  add  that  the  possession  must  not  only  be  in  its  nature  ad- 
Teise  to  the  rights  of  the  true  owner,  but  it  must  be  open, 
notorious,  continued  and  exclusive:  Atkyna  v.  Horde ^  1  Burr. 
60;  BuQer's  notes  to  Co.  Lit.  380  b.,  note  286;  Smith  v.  BuHis, 
6  Johns.  198  [5  Am.  Dec.  218];  Brandl  v.  Ogden,  1  Id.  158; 
Jackton  v.  Waters,  12  Id.  368;  Jackson  v.  Schoonmaker,  2  Id. 
230.    But  the  facts  relied  on  to  prove  the  possession  exclusive 
may  be  different  in  different  cases;  and  such  are  not,  and  can- 
not be  distinctly  defined  in  our  law  books,  when  laying  down 
general  principles.     They  must,  however,  be  such  as  at  once  to 
give  notice  to  all  of  the  nature  and  extent  of  the  possessor's 
improvements  and  claims,  and  show  the  exclusive  exercise  of 
dominion  over  the  land,  and  appropriation  of  it  to  his  own  use 
and  benefit.     It  must  be  such  an  open  and  visible  occupancy 
that  the  proprietor  may  at  once  be  presumed  to  know  the  extent 
of  the  claim  and  usurpation  of  him  who  has  intruded  himself 
unlawfully  into  his  lands,  with  intent  to  obtain  a  title  to  them 
by  wrong. 

We  apprehend  that  there  were  several  modes  of  showing  ex« 
dosiveness  of  possession,  before  the  statute  of  limitations  was 
passed,  besides  natural  boundaries  or  surrounding  fences.  We 
are  sensible  that  since  the  decision  of  the  case  of  Ken,  Proprs. 
V.  Springer,  4  Mass.  416  [8  Am.  Dec.  227],  a  different  opinion 
has  been  entertained,  and  a  different  x^ractice  has  prevailed  in 
jury  trials  in  the  several  courts  before  and  since  our  separation. 
And  no  distinction  seems  to  have  been  generally  made  in  such 
trials  betweeu  those  cases  where  the  person  in  possession  en* 
tered  and  claimed  to  hold  under  a  deed  duly  registered  (though 
from  a  person  not  owning  the  estate),  and  where  he  entered 
without  any  such  deed,  and  without  any  claim  or  color  of  title. 
In  both  cases  trials  have  proceeded  on  the  same  principles,  and 
it  has  been  usual  to  call  on  the  tenant  to  prove  that  he  himself, 
or  he  and  those  under  whom  he  claimed,  had  possessed  the 
land  within  fences  for  the  time  by  law  required  to  bar  such 
action.  Now  we  apprehend  there  is  a  distinction  between  the 
two  cases  above  mentioned,  which  has  often  been  sanctioned 
by  individual  judges  of  Massachusetts,  and  of  this  court;  and 
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in  some  reported  cases  decided  by  the  supreme  judicial  court  of 
that  state,  it  seems  to  have  been  expressly  recognized  as  law. 
This  distinction,  when  examined,  may  serve  to  aid  us  in  giving^ 
a  construction  to  the  section  in  question,  and  render  the  case  of 
Ken.  Proprs,  v.  Springer  liable  to  no  objection. 

It  seems  to  us  that  the  principles  of  that  decision  have  not 
been  understood  exactly  as  was  intended  by  the  learned  and 
distinguished  judge  who  pronounced  the  opinion.  By  a  careful 
examination  of  that  case  it  does  not  appear,  in  any  part  of  it, 
that  the  courj)  expressly  decided  that  a  surrounding  fence  for 
thirty  years  was  necessary  to  constitute  a  disseisin,  even  when 
the  occupant  entered  without  any  claim  of  title  under  a  deed. 
It  is  true  it  appeared  in  that  case  that  the  land  demanded  had 
not  been  fenced  for  thirty  years.  It  had  only  been  run  round 
and  its  lines  marked  by  a  surveyor  at  the  request  of  the  tenant's 
father.  The  chief  justice  says:  '*  There  is  no  evidence  that  he 
(the  father)  ever  fenced  any  part  of  the  land,  till  the  year  1792, 
which  is  within  thirty  years,  or  exercised  any  act  of  ownership 
on  it,  except  that  he  sometimes  cut  the  grass  on  a  small  meadow 
which  was  part  of  it.  The  running  round  the  land  by  a  sur- 
veyor, and  marking  the  lines  by  the  direction  of  one  who  claims 
no  title  in  the  land,  is  not  such  an  exclusive  occupation  of  the 
land  as  can  amount  to  a  disseisin  of  the  demandants;  neither 
ean  the  cutting  grass  on  the  meadow  by  Springer,  who  does  not 
appear  to  have  claimed  the  land,  amount  to  a  disseisin.  To  con- 
stitute a  disseisin  of  the  owner  of  uncultivated  lands,  by  an 
entry  and  occupation  of  a  party  not  claiming  title  to  the  land, 
the  occupation  must  be  of  that  nature  and  notoriety  that  the 
owner  may  be  presumed  to  know  that  there  is  possession  of  the 
land  adverse  to  his  title."  But  this  does  not  prove  that  nothing 
except  a  natural  boundary  or  a  surrounding  fence  would  in  any 
case  constitute  a  disseisin.  It  rather  seems  to  show  that  it  is 
one  mode  of  proof,  and  in  some  cases  it  may  be  the  only  one. 
If  we  are  correct  as  to  the  import  and  extent  of  the  above-cited 
decision,  it  will  not  be  found  to  have  established  any  principle 
variant  from  the  former  part  of  the  section,  as  hereafter  ex- 
plained and  construed.  We  shall  notice  this  more  particularly 
when  we  examine  the  different  parts  and  provisions  of  the  sec- 
tion. 

We  now  proceed  to  notice  the  distinction  which  we  have  be- 
fore alluded  to,  between  an  entry  upon,  and  a  possession  of, 
another's  land,  without  a  claim  of  right  under  a  recorded  deed, 
or  other  matter  of  record;  and  an  entry  upon  and  a  pofiseflsion 
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of  sach  lands,  under  such  a  claim  and  such  a  deed  or  matter  of 
record.  The  case  of  Ken,  Proprs,  v.  Springer,  expressly  recog- 
nizes and  establishes  this  distinction.  Parsons,  C.  J.,  in  deliy- 
^ring  the  opinion  of  the  court,  says:  "  When  a  man  enters  on 
land,  chuming  a  right  and  title  to  the  same,  and  acquires  a  seisin 
by  bis  entry,  his  seisin  shall  extend  to  the  whole  parcel,  for  in 
this  case  an  entry  on  part  is  an  entry  on  the  whole.  When  a 
man  not  claiming  any  right  or  title  in  the  land,  shall  enter  on 
it,  he  acquires  no  seisin  but  by  the  ouster  of  him  who  was 
seised;  and  to  constitute  an  ouster  of  him  who  was  seised,  the 
disseisor  must  have  the  actual  exclusive  occupation  of  the  land, 
claiming  to  hold  it  against  him  who  was  seised,  or  he  must  ao- 
taallj  turn  him  out.  When  a  disseisor  claims  to  be  seised  by 
his  entiy  and  occupation,  his  seisin  cannot  extend  further  than 
ids  actual  and  exclusive  occupation." 

It  is  evident  from  the  whole  case  that  when  the  chief  justice 
is  speaking  of  an  entry  of  a  person  claiming  title,  he  means 
claiming  it  under  a  deed  of  conveyance,  or  some  other  matter 
of  record.  Perhaps  it  may  be  said  that  when  speaking  of  such 
claim  of  title  he  means  a  good  right  and  title  against  all  others; 
bat  in  the  case  of  Eigbee  v.  Rice,  5  Mass.  334  [4  Am.  Dec.  63], 
the  same  chief  justice,  in  pronouncing  the  opinion  of  the  court, 
sajs:  "A  conveyance  by  deed,  duly  acknowledged  and  regis- 
tered, is  by  our  statute  of  enrollment  equivalent  to  livery  and 
seisin.  Under  this  deed  the  tenant  entered  into  the  whole  and 
acquired  a  freehold  estate  either  by  right  or  by  wrong.  If  by 
vrong,  as  appears  in  this  case,  it  was  an  actual  disseisin."  See 
also  Jackson  v.  EUlon,  12  Johns.  454. 

From  these  two  cases,  then,  it  appears  that  if  a  man  enters 
upon  a  tract  of  land  under  a  deed  duly  registered,  though  from 
one  having  no  legal  title  to  the  land,  and  has  a  visible  posses- 
sion, occupancy  and  improvement  of  only  a  part  of  it,  such  oc- 
cupation and  improvement,  unless  controlled  by  other  facts, 
being  continued  thirty  years,  is  a  disseisin  of  the  true  owner  of 
the  whole  tract;  and  the  reason  is,  the  extent  and  nature  of  his 
claim  are  or  may  be  known  by  inspection  of  the  public  registry. 
His  deed  being  registered  there  gives  notoriety  to  his  acts  and 
his  motives  respecting  the  lands  he  occupies.  To  this  point  see 
also  the  case  of  LiUle  v.  Megquier,  2  Greenl.  176. 

Having  thus  taken  a  view  of  the  principles  of  the  common 
Iaw  respecting  the  doctrine  of  disseisin,  as  existing  and  applied 
in  this  state  at  the  time  the  statute  of  limitations  was  enar  ted» 
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we  now  proceed  to  a  more  particular  examiBation  of  tlie  sixtb 
BectioD  of  the  act.     This  section  is  in  these  words,  viz: 

''  Be  it  further  enacted,  that  in  any  writ  or  action  which  liaa 
been  or  may  be  hereafter  brought,  for  the  recovery  of  any  lands, 
tenements  or  hereditaments,  it  shall  not  be  necessary  for  limit- 
ing the  demandant,  and  barring  his  right  of  recovery,  that  tlie 
premises  defended  shall  have  been  surrounded  by  fences,  or 
rendered  inaccessible  by  other  obstructions,  but  it  shall  be  suf* 
ficient  if  the  possession,  occupancy  and  improvement  thereof  by 
the  defendant,  or  those  under  whom  he  claims,  shall  have  been 
open,  notorious  and  exclusive,  comporting  with  the  ordinary 
management  of  similar  estates  in  the  possession  and  occupancy 
of  those  who  have  title  thereunto,  or  satisfactorily  indicative  of 
such  exercise  of  ownership  as  is  usual  in  the  improvement  of  a 
farm  by  its  owner;  and  no  part  of  the  premises  demanded  and 
defended  shall  be  excluded  from  the  operation  of  the  aforesaid 
limitation  because  such  part  may  be  woodland  or  without  culti- 
vation." 

The  inquiry  now  is,  whether  the  above  quoted  section  has 
introduced  any  new  principles  of  law,  by  altering  the  common 
law,  as  to  the  doctrine  of  disseisin.  If  the  section  had  been 
concluded  with  the  words  *'  shall  have  been  open,  notorious 
and  exclusive,"  we  apprehend  that  upon  the  common  law  con- 
struction of  those  terms  it  would  not  be  considered  as  having 
established  any  new  principle.  This  we  have  intimated  before; 
but  the  descriptive  words  which  follow  immediately  and  com- 
plete the  sentence,  were  evidently  intended  to  explain,  qualify 
and  restrain  the  generality  of  the  terms  ''open,  notorious  and 
exclusive,"  and  thereby  change  their  meaning;  otherwise  they 
must  have  been  used  without  any  intention;  and  this  we  are 
not  to  presume.  The  only  sensible,  fair  and  rational  construc- 
tion of  the  whole  sentence  is  this;  that  it  shall  be  sufficient  if 
the  possession  of  the  defendant  shall  have  been  as  ''open, 
notorious  and  exclusive  "  as  is  usual  in  the  case  of.  the  ordinary 
management  ''of  similar  estates  in  the  possession  and  occu* 
pancy  of  those  who  have  title  thereunto."  The  concluding 
sentence  of  the  section  is  in  unison  with  this  idea,  and  a  dis- 
tinct affirmation  of  it.  In  a  word,  the  whole  section,  taken 
together,  appears  to  have  been  enacted  with  a  view,  and  for  the 
purpose  of  abolishing  the  distinction,  well  knowu  to  have  then 
existed  between  a  possession  under  a  claim  of  title  on  record, 
and  a  possession  without  any  such  claim  or  pretense  of  title. 
For  by  law,  as  well  known  and  understood,  there  was  no  such 
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thing  as  a  constructive  possesBion  in  favor  of  a  person  entering 
and  claiming  to  hold  bj  disseisin  merely,  inrithout  title  or  color 
of  title.  The  object  of  the  section  was  to  authorize  and  re- 
quire  a  constructive  possession  in  both  cases;  and  to  attach  to 
it  the  same  legal  consequences  in  respect  to  the  rights  of  the 
demandant. 

If  the  section  had  been  in  its  terms  prospective  only,  or  been 
so  worded  as  to  admit  of  our  giving  it  such  a  construction,  on 
the  ground  that  such  was  the  intention  of  the  legislature,  no 
objection  would  exist  against  their  authority  to  enact  it;  nor 
vould  there  be  any  inconveniences  in  giving  it  the  intended 
operation.  Nor  is  there  now  any  objection  to  the  provisions  of 
the  section,  so  far  as  they  may  apply  to  and  govern  facts,  which 
have  taken  place  since  the  act  was  passed,  or  may  take  place  in 
future.  Whether  the  section,  or  any  part  of  it,  be  liable  to  the 
objections,  which  have  been  urged  against  it  by  the  counsel  for 
the  demandants,  as  being  retrospective  and  unconstitutional,  is 
a  question  which  remains  to  be  considered. 

The  section  is  certainly  retrospective  as  well  as  prospective. 
It  professes  to  establish  principles  by  which  causes  then  pend* 
ing,  as  well  as  those  which  might  in  future  be  commenced, 
should  be  decided.  It  professes  to  operate  on  past  transac- 
tions, and  to  give  to  facts  a  character  which  they  did  not  pos- 
sess at  the  time  they  took  place;  and  to  declare  that  in  the 
trial  of  causes  depending  on  such  facts,  they  shall  be  consid- 
ered and  aUowed  to  operate  in  the  decision  of  such  causes, 
according  to  their  new  character.  It  professes  to  settle  rights 
and  titles  depending  on  laws  as  they  existed  for  a  long  series 
of  years  before  the  act  was  passed,  by  new  principles  which, 
for  the  first  time,  are  introduced  by  its  provisions.  It  professes 
to  change  the  nature  of  a  disseisin,  and  of  those  acts  which 
constitute  a  disseisin,  and  thereby  subject  the  true  owner  of 
lands  to  the  loss  of  them,  by  converting  into  a  disseisin,  by 
mere  legislation,  those  acts  which,  at  the  time  the  law  was 
passed,  did  not  amount  to  a  disseisin.  It  professes  to  punish 
the  rightful  owner  of  lands  by  barring  him  of  his  right  to  re- 
cover the  possession  of  them,  when,  by  the  existing  laws,  he 
was  not  barred,  nor  liable  to  the  imputation  of  any  laches  for 
not  sooner  ejecting  the  wrongful  possessor. 

It  is  true  that  there  is  no  express  provisions  in  our  constitu* 
tion,  as  there  is  in  that  of  New  Hampshire,  by  which  the  legis- 
lature are  prohibited  from  enacting  retrospective  laws;  though 
upon  examination,  we  apprehend  it  will  be  found  to  contain 
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certain  provisions  which  were  intended  to  be,  and  must  be  con- 
sidered as  prohibitions.  These  will  presently  be  noticed.  In 
the  case  of  Fletcher  v.  Peck,  6  Granch,  87,  Chief  Justice  IMCar- 
shall,  in  pronouncing  the  opinion  of  the  court,  sajs:  "  It  may 
well  be  doubted,  whether  the  nature  of  society  and  of  govern- 
ment does  not  prescribe  some  limits  to  the  legislative  powder, 
and  if  any  be  prescribed,  where  are  they  to  be  found,  if  the 
property  of  an  individual,  fairly  and  honestly  acquired,  may  be 
seized  without  compensation/'  When  speaking  of  the  act  of 
Georgia,  he  observes,  *'  the  validity  of  this  rescinding  act  then, 
might  well  be  doubted,  were  Georgia  a  single  sovereign  power. 
But  she  is  a  part  of  a  large  empire.  She  is  a  member  of  the 
American  Union,  and  that  union  has  a  constitution  which  de- 
clares that  no  state  shall  pass  a  law  impairing  the  obligation  of 
contracts."  He  afterwards  adds,  "the  estate  having  passed 
into  the  hands  of  a  purchaser  for  a  valuable  consideration,  with- 
out notice,  the  state  of  Georgia  was  restrained  either  bj 
general  principles,  which  are  common  to  all  our  free  institutions, 
or  by  the  particular  provisions  of  the  constitution  of  the  United 
States.  *'  In  the  case  of  Society  v.  Wheeler,  2  Cal.  105,  Storey, 
J.,  in  delivering  his  opinion,  says:  "Upon  principle,  every 
statute  which  takes  away,  or  impairs,  vested  rights,  acquired 
under  existing  laws,  or  creates  a  new  obligation,  imposes  a  new 
duty,  or  attaches  a  new  disability  in  respect  to  transactions  or 
considerations  already  past,  must  be  deemed  retrospective,  and 
this  doctrine  seems  fully  supported  by  authorities. 

He  cites  Calder  v.  Bull,  3  Dall.  386,  and  Dash  v.  Van  Kleeck, 
7  Johns.  477  [6  Am.  Dec.  291],  and  then  adds:  "  The  reasoning 
in  these  authorities,  as  to  the  nature,  effect  and  injustice  in 
general  of  retrospective  laws,  is  exceedingly  able  and  cogent, 
and  in  a  fit  case,  depending  on  elementary  principlee.  I  should 
be  disposed  to  go  a  great  way  with  the  learned  argument  -of 
Chief  Justice  Kent."  It  was  not  necessary  in  that  case  to  de- 
cide on  elementary  principles,  in  consequence  of  the  provisions 
in  the  constitution  of  New  Hampshire  respecting  retrospective 
laws,  to  which  we  have  before  alluded.  We  will  not  cite  pass- 
ages from  the  opinion  of  the  court  in  Dash  v.  Van  Kleeck.  The 
whole  case  is  full  of  learning  upon  the  subject  now  under  con- 
sideration: See,  also.  King  v.  Dedham  Bank,  15  Mass.  447  [8 
Am.  Deo.  112];  Medford  v.  Learned,  16  Id.  215;  Foster  v.  Esux 
Bank,  Id.  245  [8  Am.  Dec.  135]. 

The  provisions  in  our  constitution  relating  to  this  subject  are 
the  following:    The  first  is  contained  in  the  first  article  of  cor 
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declaration  of  rights  and  the  first  section.    This  section,  among 
other  things,  secured  to  each  citizen  the  right  of  '^  acquiring, 
possessing,  and  protecting  property,  and  pursuing  and  obtain- 
iug  safety  and  happiness."    By  the  spirit  and  true  intent  and 
meaning  of  this  section  every  citizen  has  a  right  of  ''  possessing 
and  protecting  property  "  according  to  the  standing  laws  of  the 
state  in  force  at  the  time  of  his  ''  acquiring  it,  and  during  the 
time  of  his  continuing  to  possess  it."    Unless  this  be  the  true 
construction,  the  secdon  seems  to  secure  uo  other  right  to  the 
citizen  than  that  of  being  governed  and  protected  in  his  person 
and  property  by  the  laws  of  the  land,  for  the  time  being.    Such 
a  provision  for  such  a  purpose  merely,  would  not  have  been 
introduced  even  by  jealousy  itself.     The  design  of  the  framers 
of  the  constitution,  it  would  seem,  was,  by  the  part  of  the  sec- 
tion above  quoted,  to  guard  against  the  retroactive  effect  of 
legislation  on  the  property  of  the  citizens.    This  construction  is 
strongly  corroborated  by  the  language  of  the  constitution  of  this 
state,  article  four,  part  three,  section  one,  defining  the  powers 
delegated  to  the  legislature,  viz:  "The  legislature  shall  have  full 
power  to  make  and  establish  all  reasonable  laws  and  regula- 
tions for  the  defense  and  benefit  of  the  people  of  this  state,  not 
repagnant  to  this  constitution,  nor  to  that  of  the  United  States." 
The  twenty-first  section  of  the  articles  first  quoted  is  in  these 
words:  "Private  property  shall  not  be  taken  for  public  uses, 
without  just  compensation,  nor  unless  the  public  exigencies  re- 
quire it."    This  article  was  designed  to  guard  private  property 
from  the  operation  of  laws  merely  prospective,  in  all  cases  ex- 
cept of  public  exigency;  and  even  the  individual  is  not  to  be 
isjured  by  the  ademption  of  his  property;  he  is  to  receive  "just 
compeosation."    But  the  private  property  of  one  man  cannot 
be  taken  for  the  private  uses  of  another  in  any  case.     It  cannot 
by  a  mere  act  of  the  legislature  be  taken  from  one  man,  and 
vested  in  another  directly;    nor  can  it,  by  the  retrospective 
operation  of  laws,  be  indirectly  transferred  from  one  to  another; 
or  subjected  to  the  government  of  principles  in  a  court  of  jus- 
tice, which  must  necessarily  produce  that  effect. 

In  order  to  show  the  importance  and  correctness  of  these 
principles  which  we  have  stated,  and  to  render  them  still  more 
plain,  one  or  two  illustrations  may  be  useful. 

According  to  the  law  now  in  force  in  this  state,  revised  in 
1821,  no  devise  of  real  estate  is  valid,  unless  the  will  is  attested 
by  three  or  more  witnesses.  Let  us  suppose  a  will  made  on 
the  first  of  January,  1822,  and  attested  by  only  two  witnesses. 
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Should  the  devisee  of  a  tract  of  land  thus  devised  enter    into 
possession,  and  hold  it  against  the  heir  at  lavr,  such  heir  could 
maintain  his  writ  of  entry  against  the  devisee;  and  the  will  thus 
imperfectly  executed,  could  furnish  him  no  legal  defense  in  tbo 
action.     But  let  us  suppose  further  that  at  the  next  session  of 
our  legislature  they  should  pass  a  law  declaring  that  '*  in  any 
action  then  pending,  or  which  might  be  brought,  it  should  not 
be  necessary  in  any  such  action  brought  by  an  heir  against  a 
devisee,  claiming  the  premises  demanded  under  the  will  of  the 
ancestor,  for  the  defendant  to  prove  that  the  said  will    ^^as 
attested  by  three  or  more  witnesses,  but  that  it  should  be  suffi- 
cient to  bar  such  action,  if  on  trial  it  should  appear  that  said 
will  was  attested  by  two  ^vitnesses  only/' 

Now,  if  after  the  passage  of  such  a  law,  the  heir  in  the  case 
supposed  should  bring  his  action  against  the  devisee  to  recover 
seisin  and  possession,  can  any  judge,  or  any  man  in  the  exer- 
cise of  a  sound  understanding,  for  a  moment  believe  that  soch 
a  law  could  create  and  furnish  to  the  tenants  a  substantial  de- 
fense in  the  action  ?    The  question  admits  of  only  one  answer. 

According  to  existing  laws,  deeds  of  conveyance  of  real 
estate  must  be  under  seal.  Such  deeds,  to  pass  a  fee-simple 
estate,  must  contain  certain  legal  terms,  viz:  the  conveyance 
must  be  to  the  grantee  and  his  heirs.  To  entitle  a  widow  to 
dower  in  her  deceased  husband's  estate,  he  must  have  been 
seised  of  it  during  the  coverture.  Now,  if  our  legislature 
should  at  the  next  session  pass  a  law  declaring  that  all  deeds  of 
conveyance  of  real  estate  that  had  before  that  time  been  exe- 
cuted, or  should  in  future  be  executed,  should  be  considered 
and  adjudged  sufficient  in  law  to  pass  the  estate  therein  de- 
scribed, in  fee-simple,  though  such  deeds  were  not  under  seal, 
and  contained  no  words  of  inheritance;  and  that  a  widow 
should  in  all  cases  be  entitled  to  dower  in  her  deceased  bus* 
band's  estate  where  he  had  died,  or  might  in  future  die,  seised 
of  such  estate  at  any  time  before  as  well  as  during  the  covert- 
ure; will  the  principles  on  which  a  free  government  is  founded, 
will  the  principles  of  common  honesty  and  justice,  sanction 
such  a  law  so  far  as  to  give  it  a  retroactive  effect,  and  thereby 
disturb,  impair  and  destroy  the  vested  rights  of  those  who  had 
become  the  owners  of  the  estates  under  then  existing  laws  ? 

There  is  yet  another  point  of  view  in  which  the  subject  may 
be  placed,  well  adapted  to  show  the  character  of  the  provisions 
of  the  section  in  question,  and  the  danger  of  giving  legal  effect 
to  them  in  the  manner  contended  for  by  the  counsel  for  the 
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tenants.  According  to  the  well  established  principles  of  the 
common  law,  as  we  have  before  observed,  no  man  or  corpora- 
tion can  maintain  a  writ  of  entree  against  any  person  who, 
for  thirty  years,  has  had  the  open,  notorious,  adverse  and  ezcla- 
sire  possession  of  lands  belonging  to  such  a  man  or  corporation. 
Against  such  a  claim,  such  possession  is  a  good  and  sufficient 
title  in  law.  Would  it  be  in  the  power  of  the  legislature  to 
divest  and  destroy  such  a  title  by  a  mere  act  of  retrospective 
legislation ;  and  by  declaring  that  such  a  possession  and  dis- 
seisin should  avail  nothing  in  an  action  brought  to  recover  pos- 
sesion of  such  lands  ?  The  mere  statement  of  the  case  shows 
that  a  law  of  the  description  above  mentioned  would,  if  it  could 
produce  the  intended  effect,  violate  the  plainest  principles  of 
law  and  justice. 

To  illustrate  the  case  and  bring  ib  home  to  the  understanding 
of  all,  let  us  suppose  that  the  tenant  in  this  action,  and  those 
under  whom  he  claims,  at  the  time  it  was  commenced,  had  been 
in  the  open,  adverse,  and  exclusive  possession  of  the  demanded 
premises  for  thirty  years,  and  during  all  that  time  had  main- 
tained surrounding  fences.    Let  us  further  suppose  that  the 
action  had  not  yet  been  tried,  but  was  to  be  tried  at  this  term. 
Let  us  further  suppose  that  the  legislature,  at  their  last  session, 
had  passed  a  law  declaring  that  in  all  actionn,  then  pending  or 
that  might  be  commenced  after  the  passing  of  such  act,  no  ad- 
verse, notorious,  and   exclusive  possession  of  the  demanded 
premises,  although  surrounded  with  fences,  should  be  a  bar  and 
constitute  a  good  defense  in  such  action,  unless  such  possession 
and  disseisin  has,  or  shall  have  been  continued  for  forty  years 
next  before  the  commencement  of  such  action.    Now  would  the 
tenant,  or  any  other  man  understanding  and  respecting  princi- 
ples, consider  such  a  law  constitutional?    On  the  contrary, 
\7oald  it  not  be  at  once  pronounced  unjust  and  void?    If  such 
an  act  of  the  legislature  could  be  sanctioned,  not  only  the  ten- 
ant, in  the  circumstances  we  have  supposed,  would  be  deprived 
of  his  estate  by  a  destruction  of  vested  rights,  but  a  large  class 
of  citizens,  similarly  situated,  would  suffer  under  similar  depriv- 
ations.   The  more  the  principle  of  the  section  in  question  is 
examined,  the  more  distinct  become  its  objectionable  features. 
We  have  thus  far  considered  the  section  in  question  rather  in 
the  light  of  a  law  defining  and  settling  the  rights  of  parties  in 
real  actions,  and  establishing  certain  principles  to  be  observed 
ill  their  decision  by  courts  and  juries.    We  now  proceed  to  con- 
aider  it  as  a  part  of  a  statute  of  limitations,  and  examine  its 
character  and  merits  in  that  point  of  view.     The  authority  of 
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the  legislature  to  pass  statutes  of  limitations,  in  the  f onn  in 
which  they  are  usually  enacted,  will  not  be  denied.  Sucli  stat- 
utes have  been  considered  salutary  in  their  consequences.  With 
respect  to  personal  actions,  they  serve  to  render  people  atten- 
tive to  the  early  adjustment  of  demands,  aud  prevent  tlie  dis- 
turbance of  settlements  which  have  been  made,  but  of  i^v^bich 
the  proof  may  have  been  lost.  But  iu  all  such  cases,  the  lc;^is- 
lature  have  allowed  a  certain  time  after  the  passage  of  tlie  lair 
and  before  its  operation  should  commence,  within  whicli  cred- 
itors might  institute  legal  process  for  the  recovery  of  the  debts 
due  them,  if  they  should  incline  so  to  do. 

Aod  it  is  very  clear  that  if  no  such  interval  is  allowed,  but 
the  act  is  permitted  to  take  effect  imslanter,  thereby  depriving 
creditors  at  once  of  all  legal  remedy  for  the  recovery  of  those 
demands  which  it  purports  to  bar,  it  unquestionably  violates 
the  constitution,  by  "impairing  the 'obligation  of  contracts;" 
and  the  courts  of  law  would  be  bound  to  consider  it  as   void. 
The  limitation  of  real  actions  is  equally  salutary;  and  the  com- 
munity has  doubtless  derived  much  advantage  from  those  laws 
which  have  gradually  reduced  the  time  after  which  the  owners 
should  be  barred  of  their  actions.     But  all  such  laws  have  al- 
lowed a  reasonable  time  within  which  they  might  prosecute 
their  claims  and  make  their  entries. 

A  sense  of  right  and  justice  seems  to  have  dictated  this  pro- 
vision, and  all  the  reasoning  founded  on  moral  principle  is 
applicable  with  the  same  force  to  the  limitation  of  real,  as  2)er- 
sonal  actions.  In  Call  v.  Haggar,  8  Mass.  423,  the  act  of  lija- 
itation  was  objected  to  as  being  unconstitutional.  The  court 
observes:  "To  extend  this  principle  to  acts  for  the  limitations 
of  suits  at  law,  which,  when  enacted  with  discretion,  and  a 
reasonable  time  allowed  for  the  commencement  of  suits  on  ex- 
isting demands,  are  wholesome  and  useful  regulations,  would 
be  extravagant."  But  in  that  case  the  court  did  not  allow  the 
limitation  to  extend  to  actions  on  bonds,  where  the  escape  had 
taken  place  before  the  passing  of  the  act,  and  a  right  of  action 
had  vested  in  the  creditor. 

Story,  J.,  in  the  before-mentioned  case  of  Society  v.  Wheehr, 
says:  *'If  the  legislature  were  to  pass  an  act  of  limitations 
by  which  all  actions  upon  past  disseisins  were  barred,  without 
any  allowance  of  time  for  the  commencement  thereof  in/idurOy 
it  would  be  difficult  to  support  its  constitutionality,  for  it  would 
be  completely  retrospective  iu  its  operation  on  vested  rights." 
In  the  case  of  Sturgis  v.  Crawninshield,  4  Wheat.  122,  Marshall, 
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C.  J.,  says:  "If  in  a  state  where  sis  years  may  be  pleaded  in 
bar  to  an  action  of  aaaumpsil^  a  law  should  pass  declaring  that 
contracts  already  in  existence,  not  barred  by  the  statute,  should 
be  construed  to  be  within  it,  there  could  be  little  doubt  of  its 
nnconstitatioiiality.     So  if  a  law  should  declare  that  contracts 
entered  into,  and  reserring  legal  interest,  should  be  usurious 
and  void,  either  in  whole  or  in  part,  it  would  impair  the  obliga- 
tion of  the  contract,  and  would  be  clearly  unconstitutional.'* 
Without  adducing  any  more  authorities  to  this  particular  pointy 
we  would  observe  that  many  of  the  cases,  and  much  of  the  rea- 
soning, which  we  have  applied  to  the  section  in  question  under 
the  other  views  of  it,  are  applicable  to  it  as  an  act  of  limitation. 
The  result  of  this  investigation,  then,  is  that  the  section  of 
the  statute  under  review,  so  far  as  it  is  prospective,  is  liable  to 
no  objection;  but  so  far  as  it  is  retrospective,  and  has  altered 
the  common  law,  it  is  unconstitutional,  and  cannot  be  carried 
into  effect,  because  such  operation  would  impair  and  destroy 
vested  rights,  and  deprive  the  owners  of  real  estate  of  their  titles 
thereto,  by  changing  the  principles  and  the  nature  of  those  facts, 
by  means  of  which  those  titles  had  existed  and  been  preserved 
to  them  in  safety.     We  have  before  stated  wherein  the  common 
law  is  changed  by  the  provisions  of  the  section  in  question,  viz., 
the  well  known  distinction  between  a  possession  of  lands  under 
a  churn  of  title  on  record,  and  a  possession  without  any  such 
claim  is  abolished,  and  courts  of  law  are  authorized  and  re- 
qoired  to  extend  to  possessors  in  both  cases,  and  in  the  same 
manner,  the  benefits  of  constructive  possession,  and  attach  to  it 
the  Bame  legal  consequences  as  to  all  concerned.     Let  us  now 
apply  the  principles,  thus  ascertained  and  established,  to  the 
present  case. 

It  appears  that  the  tenants  have  no  title  except  what  tbey 
have  derived  from  Nathan  Longfellow,  who  entered  vnthout 
&Dy  pretense  of  right,  as  a  mere  possessor  and  wrong-doer.  In 
the  year  1794,  twenty-four  years  before  the  commencement  of 
this  action,  Longfellow  released  all  his  right  to  the  premises, 
on  which  he  had  entered,  to  his  son  Jacob,  under  whom  the 
tenants  claim  by  regular  conveyances.  It  does  not  appear  that 
the  deed  of  release,  or  any  of  the  subsequent  conveyances,  were 
ever  registered.  It  is  stated  that  the  easterlj'  half  or  part  of 
the  demanded  premises,  the  part  now  in  question,  has  never 
been  improved  or  cleared.  It  is  true  it  appears  by  the  report 
that  it  was  known  that  there  were  marked  trees  at  the  north-east 
and  south-east  comers  of  the  lot  demanded,  which  Longfellow 
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claimed  as  the  comers  of  his  lot.  And  for  more  than  thirty 
years  before  the  commencement  of  this  action  there  were 
marked  trees  on  the  lines  running  from  the  corners  to  the  river « 
which  he  claimed  as  the  lines  of  his  lot,  and  also  across  the 
head  thereof;  that  Longfellow  cut  and  took  away  timber  and 
wood  on  the  back  end,  and  any  part  of  the  lot,  as  he  had  occa- 
sion, and  forbid  others  from  lumbering  and  cutting  on  the  lot« 
and  paid  all  the  taxes  assessed  on  the  lot;  and  that  the  said 
lines  were  openly  known  and  recognized  as  the  bounds  of 
Longfellow's  lot  during  said  thirty  years.  Do  these  facts  amount 
to  a  disseisin  of  the  defendants  as  to  said  easterly  half  of  the 
lot? 

With  respect  to  the  taxes,  it  may  be  observed,  that  as  the  west 
end  of  the  lot  was  in  actual  possession,  and  under  actual  im- 
provement, the  assessors  were  by  law  bound  to  assess  Long- 
fellow, and  we  must  presume  that  they  assessed  him  for  his 
visible  improvements.  At  best,  however,  such  proof  in  general 
is  of  little  importance,  as  of  itself  it  proves  no  disseisin.  Long- 
fellow would  have  been  assessed  in  the  same  manner,  had  he 
been  a  tenant  of  the  demandants.  It  does  not  show  a  posses 
sion  to  be  adversary  or  exclusive.  What  facts  are  there  in  the 
case  showing  the  possession  to  be  exclusive  ?  The  lines  and 
bounds  were  claimed  by  Longfellow  to  be  his;  and  this  fact  was 
openly  known.  He  also  cut  wood  and  timber  on  any  part  of 
the  lot  as  he  had  occasion;  and  so  in  the  case  of  Ken.  Proprs.  v. 
Springer,  the  tenant's  father  cut  the  grass  on  a  meadow,  a  part 
of  the  premises  demanded;  in  that  case  the  lands  had  been  sur- 
veyed and  the  bounds  marked  by  spotted  trees.  Indeed  the 
facts  in  that  case  are  nearly  the  same  as  in  the  present,  except- 
ing that  there,  no  part  of  the  demanded  premises  had  been 
inclosed  by  fences  for  thirty  years;  in  the  case  before  us,  a  part 
has  been,  and  the  title  of  the  tenants  in  such  part  is  secured  to 
ibem  as  we  have  already  decided. 

As  we  understand  and  have  explained  the  case  of  Ken.  Proprs. 
V.  Springer,  it  has  not  established,  nor  was  it  intended  to  estab- 
lish any  new  principle.  The  objection  of  the  tenant's  counsel 
has  been  urged  against  that  decision,  on  the  ground  that  it  had 
introduced  and  established  a  new  principle.  We  consider  that 
case  as  a  strong  authority  in  this,  in  favor  of  the  demandants; 
marking  clearly  the  distinctions  to  be  observed  between  dififer- 
ent  kinds  of  possession,  as  under  claim  of  title  on  record,  and 
mere  naked  possessions.  In  the  case  before  us,  there  is  no 
proof  of  any  fence,  or  natural  obstruction  to  guard  the  easterly 
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Lulf  of  the  lot  from  incaiBion;  no  actual  improTement  and  culti- 
vation, notoriously  marking  the  bounds  of  the  tenant's  claim, 
and  excluding  all  others;  nor  anything  but  surveys,  and  lines, 
and  comer  bounds;  vrith  the  exception  of  those  acts  of  cutting 
timber  and  wood,  which  might  be  proved  in  the  case  of  common 
trespasses.  The  before  cited  case  of  Jackson  v.  Schoonmaker^  2 
Johns.  230,  is  equally  in  point  against  the  tenants,  upon  the 
evidence  before  us.  It  is  there  decided  that  even  a  possession 
fence,  made  by  felling  trees  and  lapping  them  one  upon  another 
around  the  lot,  will  not  suffice  to  make  out  an  adverse  posses- 
sion, when  that  is  the  only  defense;  but  that  there  must  be  a 
substantial  inclosure  and  real  occupancy;  a  pedis  possession 
definite,  positive,  and  notorious,  to  countervail  a  legal  title. 
This  case  carries  the  principle  farther  than  that  of  Ken.  Proprs. 
V.  Springer. 

Upon  principle  and  authority  we  are  therefore  of  opinion, 
that,  in  regard  to  the  easterly  half  or  part  of  the  demanded 
premises,  the  instructions  of  the  judge  to  the  jury  were  incor- 
lect,  and  of  consequence  that  the  verdict  must  be  set  aside  and 
a  new  trial  granted. 

We  are  aware  that  the  opinion  we  have  now  delivered  has 
been  extended  to  an  unusual  length,  but  being  aware  also  that 
it  is  a  cause  of  much  expectation,  the  decision  of  which  involves 
a  constitutional  question,  and  may  be  extensive  in  its  influence 
in  other  cases,  and  to  a  wide  extent,  we  have  bestowed  much 
attention  in  the  examination  of  principles,  and  cautiously  ar- 
rived at  the  result.  It  is  always  an  unpleasant  task  for  a  judicial 
tribunal  to  pronounce  an  act  of  the  legislature,  in  part  or  in 
whole,  tmconstitutional.  We  agree  with  the  supreme  court  of 
the  United  States  in  the  case  of  Fletcher  y.  Beck,  that  "the 
question  whether  a  -law  be  void  for  its  repugnance  to  the  con- 
stitution is  at  uU  times  a  question  of  much  delicacy,  which  ought 
seldom,  if  ever,  be  decided  in  the  affirmative  in  a  doubtful  case. 
Bat  the  court,  when  impelled  by  duty  to  render  such  a  judg- 
ment, would  be  unworthy  of  its  station  could  it  be  unmindful 
of  the  obligation  which  that  station  imposes." 

We  cannot  presume  that  the  legislature  which  enacted  the 
law  considered  the  section  in  question  as  violating  any  constitu- 
tional principle,  or  in  any  manner  transcending  their  powers. 
Be  that  as  it  may,  the  oath  of  office,  under  which  we  conscien- 
tiously endeavor  to  perform  our  duties,  imposes  upon  us  as 
fiolenm  an  obligation  to  declare  an  act  of  our  legislature  uncon- 
stitutional when,  upon  mature  deliberation,  we  believe  it  to  be 
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80;  OS  it  does  to  give  prompt  and  full  efiPect  to  all  constituiioiial 
laws  in  the  administration  of  justice. 

Verdict  set  aside  and  a  new  trial  granted. 


EETBOSPBcmnE  Statutes. — ^In  Planter^  Bank  ▼.  Sharp,  6  How.  332,  this 
decision  is  cited  as  authority  for  the  position  that  the  obligation  of  a  oontract 
is  impaired  by  a  statute  which  deprives  a  party  of  all  remedy  npon  it.     In 
Webster  v.  Coffin,  15  Id.  488,  the  supreme  court  of  the  United  States  held,  on 
the  authority  of  the  principal  case,  that  the  act  of  the  legislature  of  Maine^  of 
1848,  declaring  that  no  action  should  be  maintained  for  the  possession  of  landa 
against  one  who  had  been  in  actual  possession  for  forty  years,  clainodng  the 
same  in  his  own  right,  the  possession  being  adverse,  open,  peaceable,  notori* 
ons  and  exclusive,  was  retrospective,  unconstitutional  and  void,  so  far  as  it 
operated  upon  interests  or  rights  which  had  previously  accrued.    Curtis^  J., 
delivering  the  opinion  of  the  court,  says:  ''We  think  this  case  not  distin- 
guishable from  the  case  of  Kermtbtc  Purchase  v.  Laboree,  2  Greenl.  275.    That 
was  a  writ  of  entry  to  recover  a  tract  of  land.     The  principal  questioD  was 
whether  an  act  of  the  legislature  concerning  disseisin  was  valid  in  its  retro- 
spective operation."    [After  stating  the  facts  of  the  case  and  quoting  the  ma- 
terial provisions  of  the  statute  which  was  here  passed  upon,  the  learned  judge 
proceeds :]  "The  supreme  court  of  Maine  held  that  so  far  as  this  act  attempted 
to  change  the  law  of  disseisin  in  respect  to  titles  existing  when  it  was  passed, 
the  act  was  inoperative  and  void,  because  in  conflict  with  the  constitution  of 
that  state.     The  opinion  of  the  court,  delivered  by  Mellen,  C.  J.,  contains  an 
elaborate  and  searching  analysis  of  the  subject,  and  it  is  evident  that  learned 
court  considered  it  with  all  the  care  demanded  by  a  question  of  so  much  deli- 
cacy and  importance,  and  brought  to  its  adjudication  sound  principles  of  cou- 
stitutional  jurisprudence.   The  principles  of  this  decision  have  been  recognized 
in  subsequent  cases:  Oriental  Batik  v.  Freeze,  18  Me.  109;  Austin  ▼.  Stevens, 
24  Id.  520;  Preston  v.  Dreuj,  5  Law  Kep.  189  (33  Me.  558),  and  we  are  not 
aware  that  it  has  ever  been  questioned  or  denied  to  be  a  just  exposition  of 
the  constitutional  law  of  that  state.     The  result  of  the  decision  is,  that  the 
constitution  of  the  state  has  secured  to  every  citizen  the  right  of  'acquiring, 
possessing,  and  enjoying  property,'  and  that  by  the  true  intent  and  meaning 
of  this  section,  property  cannot,  by  a  mere  act  of  the  legislature,  be  taken 
from  one  man  and  vested  in  another  directly;  nor  can  it,  by  the  retroepectire 
operation  of  law,  be  indirectly  transferred  from  one  to  another,  or  be  subjected 
to  the  government  of  principles  in  a  court  of  justice  which  must  necessarily 
produce  that  effect.  '* 

The  reasoning  and  conclusion  of  the  opinion  in  the  principal  case,  respect- 
ing the  invalidity  of  retrospective  statutes  affecting  vested  rights,  are  faUy 
approved  in  Given  v.  Marr,  27  Me.  212;  Coffin  v.  Bich,  45  Id.  607;  AtktHSoi^ 
V.  Dunlap,  50  Id.  Ill;  and  Adams  v.  Palmer,  51  Id.  480.  The  subject  of 
the  constitutionality  of  such  statutes  is  discussed  at  length  in  the  note  to 
Oosken  V.  Stonington,  10  Am.  Dec.  131,  where  the  adjudications  on  this  point 
throughout  the  Union  are  examined. 

CoNSTBUcnvB  DissEisiiT. — ^The  rule  here  adopted  that  the  possession  and 
occupation  of  part  of  a  tract  of  land  under  a  regis^'^red  deed,  which  does  not 
convey  the  title,  amounts  to  a  disseisin  of  the  whole,  is  affirmed  in  RcbiMUU 
▼.  SweU,  3  GreenL  316;  Gookin  v.  WhiUier,  4  Id.  16;  Boss  v.  Gould,  5  Id.  204; 
French  v.  RolUns,  21  Me.  372;  Foxcrqft  v.  Barnes,  29  Id.  128;  Bolnnson  t. 
Brown,  32  Id.  578;  and  Putnam  Free  School  v.  Fisher,  34  Id.  172. 
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Kon  Mabs  to  Aokrt. — ^Where  a  note  is  made  to  an  agent  or  treasiirer  of  a 
private  mwociation,  by  name,  with  the  addition  of  hie  agency  or  office, 
he  may  sae  npon  it  in  his  own  name,  the  addition  being  merely  deaeriptio 


AasuxKUT  in  two  counts,  one  upon  a  note  made  by  the  de- 
fendant  to  the  plaintiff  *'  as  treasurer  of  the  proprietors  of  the 
new  meeting-hoase  in  Nobleborough,  or  his  successor  in  said> 
office;''  and  the  other  upon  a  note  of  the  same  date  and  amount,, 
made  by  the  defendant  to  the  plaintiff  in  his  private  capacity^ 

The  defendant  plead  in  bar  that  the  notes  mentioned  in  ther 
two  counts  were  in  fact  Ihe  same  note;  that  the  plaintiff  was  not 
now  treasurer  of  the  proprietors  of  said  meeting-house,  having 
been  succeeded  by  one  J.  O. ;  that  the  proprietors  were  a  volun- 
tary association  for  the  building  of  said  meeting-house,  of  which 
the  plaintiff  and  defendant  and  others  were  members;  that  thet. 
note  was  an  accommodation  note,  made  for  the  purpose  of  ascer— 
taining  who  were  debtors  and  creditors  among  said  proprietorsv 
and  was  the  common  property  of  the  whole  association. 

The  plaintiff  replied  that  before  action  brought,  he  had, 
for  a  valuable  consideration,  paid  to  him  as  treasurer  of  the 
association,  sold  and  transferred  the  note  to  one  S.  G.,  for 
whose  use  and  benefit,  as  equitable  owner,  the  present  action 
was  brought.     Whereupon  the  defendant  demurred. 

AHen  and  Ballard^  in  support  of  the  demurrer,  contended  that 
by  the  pleadings,  the  plaintiff  alone  had  shown  no  legal  title  to 
maintain  the  action  in  his  own  name:  1  Gbitty  PI.  5,  8;  Pigot 
V.  Thompson,  3  Bos.  &  P.  147;  Oilmore  v.  Pope,  5  Mass.  491; 
Nicen  v.  Spikemian,  12  Johns.  401;  and  that,  as  between  the 
plaintiff  and  defendant,  the  pleadings  showed  that  the  note  was 
without  consideration  and  void:  Ibwler  v.  Schearer,  7  Mass.  14; 
Pearson  v.  Pearson,  7  Johns.  28. 

Orr,  ccmtra. 

By  Court,  Mellen,  C.  J.  The  first  question  is,  whether  the 
dedaiation  be  good.  It  is  contended  that  the  plaintiff  has  no 
legal  interest,  and  that  therefore  he  cannot  maintain  this  action. 
The  association  is  said  to  be  voluntary,  and  without  any  legal 
incorporation.  The  cases  of  Oilmore  v.  Pope  and  Niuen  v. 
Spiherman  were  those  of  incorporated  companies,  and  were  de< 
cided  on  the  ground  that  agents  of  such  companies  could  not 


109  Clap  v.  Day.  [Maine, 

sue  iQ  Ibeir  own  names,  there  being  no  consideration  as  between 
such  agents  and  the  persons  contracting  with  the  corporation. 
In  Pigot  T.  Thompson,  the  promise  was  to  '^  the  treasurer  of 
the  commissioners/'  but  not  by  his  name.  The  case  of  Buff^um 
T.  Ghadtoicky  8  Mass.  108,  is  directly  in  point  for  the  plaintijOT. 
Tlie  action  was  founded  on  a  note  signed  by  the  defendant, 
whereby  for  value  received  of  the  Providence  hat  manufactur- 
ing company,  he  promised  Buffum,  as  the  agent  thereof,  to  pay 
him,  etc.  On  a  motion  in  arrest  of  judgment  the  case  of  Gril^ 
more  v.  Pope  was  cited  by  the  defendant's  counsel;  but  the 
court  overruled  the  motion,  and  considered  the  two  cases  as 
different;  observing  that  in  the  case  then  at  bar  the  contract 
was  with  the  agent  personally,  and  his  adding  his  character  to 
Bis  name  in  the  writ  amounted  only  to  a  description  of  his  per- 
son. We  are  of  opinion  that  the  objection  to  the  declaration 
is  not  maintained. 

In  support  of  the  plea  it  is  urged  that  the  note  declared  on 
IS  an  *'  accommodation  note;"  but  it  does  not  follow  from  that 
circumstance  that  it  is  without  consideration.     It  is  also  alleg^ed 
that  it  was  given  for  the  purpose  of  ascertaining  wbo  were  cred- 
itors and  who  were  debtors  among  the  proprietors  in  building 
the  house,  but  it  is  not  stated  that  the  defendant  was  a  creditor 
and  not  a  debtor;  of  course  this  does  not  show  a  want  of  con- 
sideration.    If  the  allegation  in  the  plea  be  intended  as  an 
averment  that  the  note  was  conditional  in  its  origin,  then  it  is 
inadmissible  as  contradicting  the  note,  which  on  the  face  of  it 
is  absolute.     The  averment  also  that  the  note  is  the  common 
and  joint  property  of  the  whole  association   contradicts   the 
promise  in  writing,  because  the  defendant  is  alleged  to  be  one 
of  the  proprietors,  and  he  cannot  make  a  promise  to  himself. 
The  language  of  the  plea  is  by  no  means  definite  as  to  the 
meaning  intended  to  be  conveyed;  it  neither  admits  nor  tra- 
verses the  promise  declared  on,  nor  discloses  any  facts  showing 
the  contract  of  the  defendant  to  be  different  from  that  alleged 
in  the  writ.     For  this  reason  it  is  unnecessary  to  examine  the 
replication;  as  the  plea  itself  is  bad,  the  plaintiff  is  entitled  to 
judgment. 

In  the  note  to  Rathbun  v.  Bttdlong  and  PerUz  ▼  Stanton,  I  Am.  Lea.  Om. 
641,  the  learned  editors  in  discuaaing  the  power  of  an  agent  to  sae  npon  ooa- 
tracts  made  with  him,  say:  "The  cases  most  frequent  in  the  books  are  of 
corporations  and  unincorporated  associations,  and  they  show  a  distinction  o( 
this  kind.  If  a  promissory  note  or  written  agreement  be  made  to  one  Iff 
namcf  described  as  the  treasurer,  conmiittee,  cashier,  or  agents  of  either  a 
corporation  or  an  unincorporated  association,  here  the  agent,  being  a  par^ 
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to  the  contract,  may  sue  upon  it  in  his  own  name,  especially  where  he  has 
some  beneficial  interest  :.^  the  contract:  Clap  v.  Dat/,  2  Greenl.  905;  l^otfar 
T.  TaU  CoU^uf.SConn.  52,  60;  Fish  v.  EUU,  3  Pick.  322;  Fairfield  v,  Adarti.^ 
16  Id.  381;  Porter  v.  Ntktrois,  4  Banil.  359;  MclUnry  v.  Ridgdy,  2  Scam. 
309;  McComelv.  Thotnas,  Id.  313;  Binney  v.  Plumlry,  5  Vt.500;  Uvftimv. 
Chadwich,  8  Mass.  103;  and  in  snch  a  case  the  corporation  or  association, 
where  it  is  upon  the  face  of  the  instrument,  ohviously  the  party  interested  • 
in  the  contract,  and '     •»'»*•  »  -•*  •■         -.     .  • 

own  name:    TrwAees 
bat  where  the  enga^mesi 

poration  or  xmincorpo^fiat4^'aB8*3oiation  as  the  official  representative  of  it,  and 
not  to  him  by  name^  the  principal  alone  can  sue  and  the  agent  cannot;  for  it 
iaobvioas  that  the  engagement  is  made  -directly  with  the  principal,  and 
though  it  is  made  through  the  agent,  he  is  not  a  party  to  the  contract,  and 
has  no  interest  in  it,  legal  or  beneficial:  Commrreiai  Bank  v.  French,  21  Pick. 
486;  Ewmg  v.  Medlock^  5  Port.  82;  AUton  v.  Neartman,  2  Ala.  609;  Harper 
r.  Ragan^  2  Blackf.  39;  Crawford  v.  Dean,  6  Id.  181;  VU  Cent.  R,  R,  Co.  v. 
C2aye^  21  Vt.  31,  37;  Pigdit  v.  Thompson,  3  Bos.  &  P.  147;  see  Bayley  v, 
Onondaga  etc.  Co.,  6  Hill,  476."  A  large  number  of  additional  decisions^ 
induding  the  principal  case,  bearing  upon  an  agent's  power  to  sue  in  his  own 
name,  will  be  foand  cited  in  Southern  Express  Co.  v.  Craft,  49  Miss.  480;  S. 
C,  19  Am.  Rep.  4.  The  doctrine  of  the  principal  case  is  affirmed  also  ia 
Goodman  v.  Walker,  30  Ala.  482;  Pierce  v.  Roby,  39  Me.  205;  Rutland  etc 
it  R.  Co.  V.  Cole^  24  Vt.  39. 
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[2  Gbekhlxav  ,  322.] 

Act  ConmnnKa  Ohabter  of  Corporation. — An  act  extending  the  charter 
of  a  corporation  is  binding  without  acceptance,  so  far  as  its  liabilities  to 
its  creditors  are  concerned. 

brooNSiSTEKT  DESCRIPTION  IN  Deed. — Where  the  description  in  a  deed  is 
inconsistent,  some  particulars  being  false  and  others  true,  and  the  latter 
sufficiently  designate  the  land,  those  which  are  false  and  inconsistent 
therewith  will  be  rejected. 

AflSiGNiCBNT  OP  MoRTOAGis. — In  this  state,  the  assignment  of  a  mortgage 
must  be  by  deed,  but  the  bond  and  debt  secured  thereby  may  be  as- 
signed, without  writing,  by  delivery  of  the  same,  together  with  the 
mortgage,  for  a  full  consideration;  and  one  who  subsequently  purchases 
under  an  execution  against  the  mortgagee,  the  same  being  a  banking  cor- 
poiation,  and  obtains  a  conveyance,  pursuant  to  statute,  of  the  mortga- 
gee's interest  in  the  debt  and  mortgaged  premises,  cannot  maintain  a 
writ  of  entry  for  the  land. 

AcnoN  OK  Mortgage  after  Payment. — After  a  mortgage  has  been  paid  no 
writ  of  entry  can  be  maintained  thereon. 

Wbit  of  entry  demanding  possession  of  a  ''  parcel  of  land  in 
ChiDa"  (formerly  Harlem),  **  part  of  lot  No.  29,  according  to  a 
Borvey  and  plan  made  by  John  Jones,  and  bounded  as  folhnvs: 
Beginning  on  the  east  side  of  twelve-mile  pond  at  the  south-west 
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corner  of  said  lot;  thence  running,  east-south-east  one  mile; 
thence  northerly  fifty  rods;  thence  westerly  parallel  with  the 
south  line  one  mile,  to  said  pond;  and  thence  southerly  by  said 
pond  to  the  bound  first  mentioned,  containing  one  hundred 
acres,  more  or  less."  Plea,  the  general  issue. 
\y^  ibfi  tra&lit  W&9  proved  for  the  demandant  that  on  JuneSO, 
•1803/one*B^  €oavey6fi:to  N?ithan  Dexter  "  the  south  half  of 
lot  No.  29,''  in  Htfrleifi>'**Vgreeably  to  John' Jones'  plan;"  thai 
•on  September  17,  1804,  Dexter  conveyed  *td  oie  Fowle,  describ- 
ing the  premises  substantially  as  described  in  the  declaration, 
the  said  Dexter's  residence  being  at  the  time  on  the  south  half 
of  lot  No.  29,  which  was  separated  from  lot  No.  28  by  an  eight 
rod  range- way,  and  the  north  half  of  lot  No.  29  and  the  .south 
half  of  lot  No.  28  being  then  occupied  by  other  persons;  that 
Fowle  entered  under  the  deed  from  Dexter,  and  continued  to 
occupy  the  premises  until  1816;  that  on  September  26, 1805,  to 
eecure  a  debt  on  bond  of  five  hundred  dollars,  Fowle  made  a 
mortgage  of  the  south  half  of  lot  No.  29,  to  the  president, 
directors  and  company  of  the  Hallowell  and  Augusta  bank,  in- 
corporated March  4, 1804,  the  description  of  the  premises  in  the 
mortgage  being  substantially  identical  with  that  in  the  declara- 
tion, except  that  the  boundary  of  the  said  south  half  of  lot  No. 
29  was  described  as  beginning  at  the  '*  north-west  corner  of  said 
lot,  and  running  easterly  one  mile;  thence  northerly  fifty  rods; 
thence  westerly  one  mile  to  said  pond;  and  thence"  to  the  place 
of  beginning;  that  on  June  3,  1822,  the  demandant,  pursuant  to 
Stat.  1821,  c.  60,  caused  all  the  right  and  title  of  the  said  bank 
in  the  said  debt  and  mortgaged  land  to  be  sold  at  auction  by 
Kimball,  a  deputy  sheriff,  under  an  execution  issued  upon  a 
judgment  recovered  by  the  demandant  against  the  said  bank  in 
April,  1822,  at  which  sale  the  demandant  became  the  purchaser 
and  received  a  conveyance,  which  was  duly  recorded,  describing 
the  premises  as  in  the  mortgage  deed,  with  the  addition  of  the 
words,  '*  or  however  otherwise  bounded;"  that  lot  No.  29,  on 
Jones'  plan,  lies  south  of  lot  No.  28,  and  north  of  lot  No.  30, 
each  of  said  lots  being  one  mile  in  length  east  and  west,  and 
one  hundred  rods  wide. 

On  the  part  of  the  tenant  it  was  proved  that  on  February  1, 
1814,  the  said  bond  and  mortgage  were  delivered  by  the  bank 
incorporated  March  4,  1804,  to  the  president,  directors,  and 
company  of  the  Hallowell  and  Augusta  bank,  incorporated  in 
Jui:e,  1812,  the  latter  bank  paying  the  former  the  full  amount 
due  on  said  bond  and  mortgage;   that  in  April,  1815,  the  new 
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hsLiila  brought  au  action  on  the  mortgage  against  Fowle,  setting 
forth  an  assignment  of  the  said  mortgage  to  them  by  the  former 
bank  by  deed  dated  December,  1814,  and  obtained  judgment 
for  possession  in  said  action  in  August,  1815,  the  bond  and 
mortgage  being  filed  in  the  case,  but  no  written  assignment  or 
transfer  appearing  thereon;  that  said  judgment  was  executed 
by  writ  of  possession  January  10,  1816,  on  which  day  the  new 
bank  leased  the  premises  to  Fowle  for  three  years;  that  on  De- 
eember  20, 1816,  the  said  Fowle  conveyed  to  the  tenant  all  his 
tight  and  title  to  '*  a  tract  of  land,  being  lot  No.  29,  bounded, 
beginning  on  the  easterly  side  of  said  pond  at  the  north-west 
comer  of  said  lot  No.  29,  and  running  easterly  one  mile;  thence 
southerly  fifty  rods,  thence  westerly  one  mile  to  said  pond, 
thence  by  said  pond  to  the  point  begun  at,  containing  one  hun- 
dred acres  more  or  less;"  that  Fowle  there  *pon  removed  from 
the  town,  and  the  tenant  entered  under  hib  deed,  and  has  ever 
«ince  continued  in  possession  of  the  south  half  of  lot  No.  29;" 
and  that  the  tenant  having  paid  to  the  new  bank  the  money 
due  on  the  bond  and  mortgage,  the  said  bank,  on  July  22, 1820, 
released  to  him  all  their  right  in  the  mortgaged  premises. 

There  was  no  evidence  that  the  corporation  against  which 
the  demandant  recovered  his  judgment,  or  the  members  there* 
of,  ever  assented  to  the  act  of  July  19,  1819,  continuing  the  ex- 
istence of  certain  bodies  corporate  for  purposes  therein  speci- 
fied, the  original  charter  of  said  corporation  having  previously 
expired.  A  verdict  was  taken  for  the  demandant  subject  to  the 
opinion  of  the  whole  court  upon  the  legal  questions  arising  in 
the  case. 

Bond,  for  the  tenant,  contended:  1.  That  the  act  of  June  19, 
1819,  not  having  been  accepted  by  the  old  bank,  was  not  bind- 
ing upon  it:  Ellis  V.  Marshall^  2  Mass.  269  [3  Am.  Dec.  49];  4 
Wheat.  675;  Lincoln  etc.  Bank  v.  Bichardson,  1  Qreenl.  79  [10 
Am.  Dec.  34];  3  Com.  Dig.  Error,  D.;  1  Bl.  Com.  484;  1  Lev. 
^7;  Co.  Lit.  13,  b.;  2.  That  the  boundaries  in  the  demand- 
ant's deed  did  not  include  the  land:  17  Johns.  146;  3.  That 
tbe  bond  and  mortgage  having  been  transferred  to  the  new 
bauk  before  the  recovery  of  the  demandant's  judgment,  and  the 
fiilo  and  conveyance  thereunder,  nothing  passed  to  the  de- 
mandant by  such  sale  and  conveyauce,  and  that  a  bond  and 
mortgage,  or  at  least  a  bond,  may  be  assigned  without  writing: 
1  Johns.  Cas.  580;  11  Johns.  534  [Banyan  v.  Mersereau,  6  Am. 
Dec.  393];  17  Id.  284;  2  Burr.  978;  11  Mass.  134;  12  Id.  281; 
13  Id.  304;  15  Id.  481. 
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Orr  and  B,  WiUiama,  for  the  demandant,  as  to  the  BufiScienej- 
of  the  description  in  the  deed,  cited  H  En«;t,  51;  3  Bac.  A.br. 
Grant,  H.  1,  note;  1  Cai.  493;  as  to  the  biucliiij  force  of  the 
statute  of  June  19,  1819,  without  acceptance:  Foster  t.  Essesc 
Bank,  16  Mass.  245  [8  Am.  Dec.  135];  and  as  to  the  sufficiencj- 
of  the  assignment  by  the  old  bank  to  the  new:  7  Mass.  102;  8 
Id.  292;  Powell  on  Mort.  23,  24,  226,  226,  247,  271,  272, 1127; 
11  Mass.  125;  17  Id.  419;  6  Id.  239;  Warden  v.  Adams,  15  Id. 
233;  Perkins  v.  Parker,  1  Id.  123;  2  Id.  96;  3  Id.  558;  4  Id. 
450;  11  Id.  488;  12  Id.  193. 

By  Court,  Mellen,  C.  J.  We  have  listened  with  much  pleas- 
ure to  the  able  arguments  which  have  been  urged  by  the  coan- 
sel  on  both  sides,  and  carefully  examined  and  considered  the 
principles  and  cases  that  have  been  relied  upon. 

Both  parties  claim  under  the  mortgage-deed  made  on  the 
twenty-sixth  of  April,  1805,  by  Daniel  Fowle,  to  the  bank  incor- 
porated in  1804.  In  speaking  of  this  bank,  for  brevity's  sake, 
we  call  it  the  old  bank;  and  the  other,  which  was  incorporated 
in  1812,  we  shall  call  the  new  bank. 

The  premises  demanded  are  not  bounded  and  described  in 
the  mortgage  in  the  same  manner  as  in  the  declaration;  but  thit» 
will  be  more  particularly  noticed  hereafter.  The  demandant's 
title,  as  he  has  disclosed  it,  is  under  a  judgment  recovered  by 
him  at  the  court  of  common  pleas,  April  term,  1822,  against 
the  old  bank,  for  two  thousand  eight  hundred  and  thirty-three 
dollars  and  forty-two  cents,  on  which  execution  duly  issued;  by 
virtue  of  which,  on  the  third  of  June,  1822,  KimbiJl,  a  deputy 
sheriff,  sold  at  public  auction  all  the  right  and  title  of  the  old 
bank  acquired  by  said  mortgage-deed,  and  to  the  debt,  to  se- 
cure which  the  deed  of  mortgage  was  made  to  the  demandant, 
who  purchased  the  same;  and  the  officer  on  the  same  day  gave 
a  deed  of  the  premises,  so  sold  to  him,  which  deed  on  the  next 
day  was  duly  registered.  It  has  been  contended  that,  inde- 
pendent of  the  facts  disclosed  in  the  defense,  the  demandant  is 
entitled  to  recover  upon  those  which  he  himself  has  proved. 

The  first  objection  is,  that  the  charter  of  the  old  bank  had 
expired  long  before  the  judgment  above  mentioned  was  recov- 
ered, viz:  in  October,  1812.  And  though  it  was  continued  for 
certain  purposes  by  the  act  of  June  24,  1812,  to  October,  1816, 
and  by  the  act  of  December  14,  1816,  for  three  years  longer, 
still  it  has  been  contended  that  the  old  bank  never  assented  to 
this  extension;  and  that  without  such  assent,  those  extending 
acts  never  were  binding  on  them,  because  such  extending  is  in 
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the  nature  of  a  new  charter;  and  that  no  chaHer  can  ever  bind 
those  to  whom  it  is  granted,  without  their  acceptance  of  it.  It 
is  yeiy  questionable  whether  it  is  competent  for  third  persona 
to  make  this  objection;  and  not  only  so,  but  in  so  doing,  to  im- 
peach the  merits  of  a  judgment  in  this  collateral  manner.  But 
we  do  not  proceed  on  this  ground,  nor  is  it  necessaiy,  because 
we  consider  the  case  of  Foster  v.  Eissex  Bank,  16  Mass.  245  [8 
Am.  Dec.  135],  and  Lincoln  and  Ken,  Bank  y.  Richardison,  1 
Greenl.  79  [10  Am.  Dec.  34],  as  deciding  the  merits  of  this  ob- 
jection. 

The  counsel  for  the  tenant  has  relied  upon  an  apparent  dis- 
crepancy between  these  two  cases  as  to  the  necessity  of  the 
acceptance  of  an  act  continuing  a  charter  of  a  bank.     There  is 
perhaps  a  want  of  clearness,  perhaps  some  inaccuracy  of  expres- 
sion, in  that  part  of  the  opinion  in  the  latter  case,  which  relates 
to  this  point.     But  it  will  be  seen  that  the  court  in  this  case, 
declared  themselves  perfectly  satisfied  with  the  reasoning  and 
oondusions  of  the  court  in  Foster  y.  Essex  Bank,  and  that  the 
same  principles  ought  to  goyem  both  cases.     The  chief  justice 
of  this  court  stated  that  the  same  principle  of  law  applied  to  an 
act,  continuing  a  charter  beyond  its  original  term,  as  to  an  act 
which  granted  the  charter;   that  in  both  cases  the  grant  or 
chartered  powers  must  be  accepted.     The  aboye  remarks  were 
nuuie  in  a  case  where  a  bank  was  plaintiff  and  the  language 
used  had  reference  to  chartered  powers,  not  corporate  liabilities. 
The  question  of  liabilities  had  been  settled  on  sound  principles 
in  Foster  y.  Essex  Bank;  the-  opinion  in  tha\  case  had  been  ap- 
proved and  adopted  by  this  court;  and  in  both  cases   those 
liabilities  related  to  debts  contracted  prior  to  the  expiration  of 
the  original  charter.     Hence  it  appears  that  the  expression  thus 
linuted  and  understood,  does  not,  nor  was  it  intended  to  con- 
vey an  idea  at  variance  with  the  opinion  in  the  case  last  men- 
tioned.   This  objection  therefore  we  overrule. 

The  second  objection,  founded  on  the  defects  in  the  demand- 
ant's own  proof,  is,  that  the  land  sold  by  the  officer  and  con- 
veyed to  him  is  not  the  land  demanded;  inasmuch  as  the 
description  in  the  deed  of  the  officer,  though  agreeing  with  that 
in  the  mortgage,  varies  essentially  from  that  in  the  declaration; 
ftnd  in  fact  embraces  no  part  of  lot  No.  29,  but  the  southerly 
^  of  Ko.  28,  on  Jones'  plan.  There  certainly  is  a  mistake, 
&Qd  it  arose  from  the  circumstance  of  using  the  word  **  north- 
west" instead  of  "  south-west"  in  commencing  the  description 
of  the  land  intended  to  be  conveyed,  both  by  the  mortgagoi 
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and  tbe  officer,  \vhich  was  the  south  half  of  lot  No.  29.  It  may 
again  be  observed  that  both  parties  claim  under  the  same 
mortgage  deed;  and  in  the  deed  from  Fowle  to  the  tenant,  ex- 
ecuted on  the  sixteenth  of  December,  1P16,  and  conveying  all 
his  right,  we  find  the  same  erroneous  desoription,  occasioned  by 
the  substitution  of  the  word  *'  north-west"  for  **  south-west." 

Our  attention  is  then  directed  to  the  following  facts,  viz: 
That  Dexter  the  grantor  of  Fowle,  lived  on  the  south  half  of  No. 
29,  when  he  conveyed  to  Fowle,  and  Fowle  went  into  possession 
of  that  half  of  No.  29,  under  Dexter's  deed;  and  continued 
thereon  until  1816,  when  he  sold  his  right  to  the  tenant  as  be- 
fore stated;  that  another  man  at  the  time  lived  on  the  north 
half  of  lot  No.  29  claiming  it  as  his  own;  and  the  south  half  of 
No.  28,  was  occupied  by  a  person  then  and  ever  since  residing^ 
thereon;  there  being  also  an  eight-rod  rangeway  between  Nos. 
28  and  29.  Besides,  the  mortgage  and  the  officer's  deed  both 
purport  to  convey  a  part  of  lot  No.  29. 

With  all  these  facts  before  us,  we  must  collect  the  intention 
of  the  parties  concerned,  and  give  effect  to  the  deeds  according 
to  such  intention,  if  legal  principles  do  not  forbid  it.  When 
several  particulars  are  named,  descriptive  of  the  premises  con- 
veyed, if  some  are  false  or  inconsistent,  and  the  true  be  suffi- 
cient of  themselves,  they  will  be  retained,  and  the  others  re- 
jected, in  giving  a  construction  to  the  deed;  as  in  the  case  of 
Worthington  v.  Hylyer,  4  Mass.  196;  see,  also,  Jackson  v.  Clark^ 
1  Johns.  217.  The  land  described  as  conveyed  in  the  case 
before  us,  is  part  of  lot  No.  29,  which  it  cannot  be,  on  the 
supposition  that  the  word  "north-west"  was  used  intentionally 
and  without  any  mistake;  but  if  we  compare  the  description  in 
the  deeds  with  the  facts  above  stated,  as  to  the  ownership  and 
occupation  of  the  north  half  of  No.  29,  and  the  south  half  of 
No.  28;  and  the  constant  possession  of  the  south  half  of  No. 
20  by  Dexter  and  Fowle,  the  intention  seems  clear;  and  for  the 
purpose  of  giving  effect  to  the  deeds,  we  ought  to  reject  the 
-Nvord  "north-west"  altogether.  The  description  then  will  be 
sufficiently  explicit;  it  will  include  the  south  half  of  the  lot 
mentioned,  viz.,  No.  29,  and  cannot  include  any  other,  and  con- 
form also  to  the  ownership  and  possession  of  that  half  and  of 
the  adjoining  land.  If  it  were  necessary  to  decide  the  cause  on 
this  point,  we  incline  to  the  opinion  that  such  would  be  our 
construction.  But  our  decision  is  founded  on  certain  facts 
which  have  been  disclosed  and  relied  on  in  the  defense.  Some 
of  those  facts  we  proceed  to  mention. 
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It  appears  that  on  the  first  of  February,  1814,  the  Baid  mort- 
gage deed  and  the   bond,  to  secure  the  payment  of  which  the 
mortgage  was  g^ven,  were  delivered  by  the  old  bank  to  the 
president,  directors  and  company  of  the  new  bank,  who  there- 
upon paid  to  the  old  bank  the  sum  of  five  hundred  and  ninety 
dollars,  being  the  whole  amount  due  on  the  bond  and  mort- 
gage.   There  was  no  written  transfer  or  assignment  thereon; 
nor  does  it  appear  by  any  testimony  in  the  case,  that  there  was 
any  assignment  whatever  in  writing  of  either  of  them.     The 
transaction,  however,  such  as  it  was,  between  the  old  bank  and 
the  new  bank,  in  relation  to  the  bond  and  mortgage,  it  is  con- 
tended by  the  counsel  for  the  tenant,  amounts  to  a  legal  assign- 
ment of  them  both;  but,  if  not  of  both,  at  least  of  the  bond, 
and  the  debt  thereby  secured;  and  that,  of  course,  there  was 
no  interest  in  the  old  bank,  in  the  bond,  debt  or- mortgage, 
which  could  have  been  legally  sold  and  conveyed  to  the  de- 
mandant by  virtue  of  the  statute  of  1821,  ch.  60.     The  provis- 
ions of  that  statute  relating  to  the  subject,  are  contained  in  the 
fourteenth  and  fifteenth  sections.    They  deserve  particular  con- 
sideradon,  as  they  are  peculiar  in  their  nature,  and  form  excep- 
tions to  the  general  law  relative  to  this  species  of  property. 
The  fourteenth  section  is  in  these  words,  viz. :  *^  That  all  the 
ight,  title,  claim  and  interest  of  any  bank  now  incorporated, 
or  which  hereafter  may  be  incorporated  by  law,  in  any  lands, 
tenements  or  hereditaments,  which  has  been  or  shall  be  mort- 
gaged lor  security  of  any  debt  due  or  assigned  to  such  bank, 
fihall  be  liable  to  be  seised  on  any  writ  of  execution  issued  on 
ftny  judgment  rendered,  or  which  may  hereafter  be  rendered  by 
any  court  in  this  state,  and  sold  at  public  auction  in  the  same 
manner  as  is  prescribed  for  the  sale  and  conveyance  of  the  real 
estates  of   such  banks  in  this  act."     The  provisions  of  the 
fifteenth  section,  so  far  as  necessary  to  be  examined  upon  this 
point,  are  in  these  words,  viz.:  ''That  any  debts  secured  by 
such  mortgage,  and  due  to  such  bank  at  the  time  of  the  sale  of 
sQch  mortgage,  shall  pass  by  the  deed  of  conveyance,  executed 
hy  the  officer  who  shall  serve  such  writ  of  execution,  and  be 
completely,  and  to  all  intents  and  purposes,  transferred  to,  and 
vested  in  such  purchasers;  and  such  purchaser,  or  his  legal 
I'epreeentative,  may,  in  his  own  name,  maintain   any  action 
proper  to  recover  such  debt,  or  to  obtain  possession  of  such 
^Qcls,  tenements  or  hereditaments,  which  might  have  been 
i&uiitained  in  the  name  of  such  bank,  had  no  such  sale  been 
bad." 
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From  a  view  of  these  provisions,  it  is  evident  that  tbe  cases 
provided  for  are  those  in  which  a  bank  is  either  mortpfag^ee  or 
assignee  of  a  mortgage,  and  the  debt  secured  bj  such  mortg^age 
is  due  to  such  bank  at  the  time  of  seizure  and  sale  on  execution. 
The  last  member  of  the  sentence  above  quoted  plainly  sIjows 
this,  as  it  gives  the  purchaser  the  same  right  to  recover  the 
debt  and  obtain  possession  of  the  premises  as  the  bank  would 
have  had  if  there  had  been  no  sale.     The  law  is  founded  on  the 
idea  that  the  real  and  the  personal  Becurity  are  both  holden  and 
owned  by  the  bank;  because  the  provision  is  special  and  x^ar- 
ticular,  that  a  sale  of  the  mortgage  shall  operate  to  pass  and 
convey  to  the  purchaser  any  debt  secured  by  such  mortgage 
and  then  due  to  the  bank;  and  this  is  reasonable,  because  the 
bond  need  not  be  recorded,   but  the  mortgage  usually  is. 
Hence,  a  copy  of  the  deed  is  by  statute  made  prima  facie  evi- 
dence of  the  deed,  and  of  the  bond  or  note  on  which  tbe  mort- 
gage is  founded.     The  provision  seems  also  conformed  to  the 
principle  and  practice  which  requires  that  a  mortgagee,  in  a 
suit  on  the  mortgage  deed,  before  he  can  obtain  his  conditioual 
judgment,  must  file  or  produce  *in  court  the  bond  or  note  on 
which  the  mortgage  is  founded,  that  the  court  may  know  what 
payments  have  been  made,  and  how  much  is  due  in  equity  and 
good  conscience;  for  such  sum  only  can  the  conditional  judg- 
ment be  rendered;  and  if  all  the  debt  has  been  paid  by  the 
mortgagor  or  his  representatives  or  assigns,  or  if  the  mortgagee 
has  assigned  the  bond  or  note  for  a  full  consideration  paid  to 
him,  there  is  no  reason  in  law  or  justice  why  he  should  have 
any  judgment  whatever  in  his  favor,  though  he  never  has  as- 
signed the  mortgage. 

We  have  now  arrived  at  the  principal  inquiry  in  the  cause, 
which  is,  whether  any  property  or  interest  passed  to  the  de- 
mandant by  Kimball's  sale  on  the  execution;  or,  in  other 
words,  whether  prior  to  that  time  the  old  bank  had  divesteil 
itself  of  all  title  and  right  iii  and  to  the  demanded  premises,  hy 
the  alleged  assignment  to  the  new  bank  in  1814,  as  before 
stated 

It  was  intimated  by  the  counsel  for  the  tenant  that  there 
was  proof  of  an  assignment  of  the  mortgage  by  deed  to  the  new 
bank,  because  that  averment  is  contained  in  the  declaration  in 
the  suit  by  the  new  bank  against  Fowle,  wherein  judgment  waa 
rendered  on  default,  at  August  term,  1815.  But  though  this 
judgment  might  estop  Fowle,  it  cannot  have  any  such  effect  iu 
respect  to  the  demandant,  a  stranger  to  that  suit. 
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Several  cases  have  been  cited  from  Johnson's  reports  by  the 
eounsel  for  the  tenant,  to  show  that  a  mortgage  may  be  assigned 
hr  parol  or  bj  delivery  merely.    Those  from  1  and  11  Johns,  are 
strong  in  favor  of  the  tenant,  and  go  very  far  toward  supporting 
the  position  of  the  counsel.     But  we  are  well  satisfied  that  the 
principles  of  law  upon  this  point  have  never  been  carried  so  far 
iu  Massachusetts  or  in  this  state.     Our  statute  of  1821,  ch.  36, 
seems  decisive  of  this  question,  and  to  require  that  the  assign- 
ment of  a  mortgage  should  be  made  by  deed.     The  form  of 
declaring  iu  an  action  by  the  assignee  of  a  mortgage  against  a 
mortgagor  shows  this;  it  is  alwa^'s  alleged  that  by  virtue  of  the 
deed  of  mortgage,  the  mortgagee  became  seised  in  fee;  this  very 
averment  shows  that  such  an  estate  can  not  be  conveyed  to  the 
assignee  but  by  deed.     The  case  of  Martin  v.  Mowlin^  2  Burr. 
970,  has  so  long  been  the  subject  of  critical  animadversion  by 
j\idge  Trowbridge  and  many  learned  judges  since  his  time,  that 
it  cannot  be  deemed  an  authority.     Indeed,  the  cases  of  OouJd 
V.  Xewnian,  6  Mass.  239;  Warden  v.  Adams,  15  Id.  233;  and 
Par»/ti8  V.  Welles,  17  Id.  419,  render  a  further  examination  on 
our  pari  of  this  point  in  the  defense  wholly  unnecessaiy. 

The  only  question  then  remaining,  is,  whether  the  delivery 
ef  ihe  bond,  accompanied  as  it  was  by  the  mortgage  deed,  by 
the  old  bank  to  the  new  bank,  and  the  receipt  from  them  of  the 
^bole  amount  due  on  the  bond  and  mortgage,  amounts  in  law 
to  an  assignment  of  the  bond  and  the  debt  due  thereby,  for  if  so, 
then  the  sale  by  Kimball  was  wholly  ineffectual,  and  the  verdict 
must  be  set  aside. 

^e  bad  occasion,  in  the  case  of  Clark  v.  Rogers,  2  Greenl. 
U3,  to  remark  that  for  many  years  courts  of  justice  had  been 
gradually  becoming  more  and  more  inclined  to  protect  equitable 
interests;  that  less  form  is  necessary  now  than  formerly,  as  to 
the  mode  of  creating  such  interests;  that  the  object  has  been  to 
Ascertaiu  that  it  was  an  interest  founded  in  equity  and  justice, 
aud  on  good  and  adequate  consideration.  A  series  of  cases  do* 
cided  in  Massachusetts  prior  to  our  separation,  will  show  the 
correctness  of  the  above  remark.  In  Perkins  v.  Parker,  1 
tfass.  123,  the  court  doubted  whether  an  assignment  must  not 
be  by  deed.  In  Quiner  v.  JUarblehead  Social  Insurance  Company ^ 
10  Mass.  476,  it  was  decided  that  an  assignment  need  not  be  by 
deed,  but  that  the  delivery  of  the  certificate,  with  the  indorse- 
inent  upon  it  for  a  valuable  consideration,  was  a  sufficient 
^iwwfer  of  the  right  to  become  a  stockholder.  In  Brown  v. 
^f^Bank,  11  Mass.  163,  an  assignment  of  a  judgment  and 
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execution  bj  a  wiitiug  on  the  back  of  Ibe  execufcioD,  for  valu- 
able consideration,  was  held  to  be  good.     In  Mowry  v.  Todd,  12 
Mass,  281,  the  court  held  that  an  assignment  on  the  back  of  a 
contract,  written  but  not  signed,  and  the  contract  handed  to 
the  alleged  assignee,  was  a  valid  assignment  if  assented  to  by 
the  person  who  was  bouud  by  the  original  contract.     lu  Jones 
y.  MiUer,  13  Mass.  804,  a  negotiable  promissory  note,   for  an 
adequate  consideration,  was  assigned  by  delivery  only,  and  held 
good.     The  chief  justice  says:  "  There  are  cases  in  the  old  books 
which  show  that  debts  and  even  deeds  may  be  assigned  by 
parol,  and  we  are  satisfied  there  is  no  sensible  ground  upon 
which  a  writing  shall  be  held  necessary  to  prove  an  assig'nment 
of  a  contract,  which  assignment  has  been  executed  by  delivery, 
any  more  than  in  the  assignment  of  a  personal  chattel." 

In  the  case  of  Diinn  v.  SndL,  15  Mass.  181,  the  court  went 
farther  still,  and  decided  that  a  mere  delivery  over  of  an  exe- 
cution, was  an  assignment  of  it,  and  of  the  judgment.  And  in 
Prescott  V.  Hall,  17  Johns.  284,  Spencer,  C.  J.,  delivering  the 
opinion  of  the  court  and  speaking  of  the  validity  of  the  assign- 
ment, says:  ''  I  do  not  consider  the  want  of  a  seal  essential;  the 
mere  delivery  of  the  chose  in  action,  upon  good  and  valid  con- 
sideration, would  be  sufficient,  even  were  it  a  specialty.  It 
ought,  however,  to  be  alleged  that  the  assignment  was  for  a  fuU 
and  valuable  consideration." 

The  new  bank,  claiming  under  the  assignment  from  the  old 
bank,  commenced  their  action  against  Fowle  (in  which  they  de- 
clared as  assignees  of  the  mortgage),  and  obtained  judgment  in 
August,  1815;  of  course  this  amounted  to  notice  to  Fowle  of 
the  assignment,  and  the  claim  of  the  new  bank  under  it.  After 
this  Fowle  would  not  have  been  justified  in  paying  the  debt  lo 
the  old  bank.  The  new  bank  had  the  custody  of  the  bond,  and 
might  legally  cancel  it,  or  release  the  debt;  and  if  the  new  bauk 
had  commenced  an  action  on  the  bond,  in  the  name  of  the  old 
bank,  after  the  assignment  was  made,  the  court  would  not  have 
suffered  the  old  bank  to  become  nonsuit,  or  discharge  the 
action. 

On  the  whole  we  are  satisfied,  after  a  long  and  laborious  in- 
vestigation, that  the  action  cannot  be  maintained;  and  accord- 
ingly the  verdict  is  set  aside  and  a  new  tria|  granted. 


See  note  to  Foster  v.  Essex  Banh^  8  Am.  Dec  139,  for  some  aathoritiei 
bearing  upon  the  question  as  to  the  effect  of  the  repeal  or  oontinuance  of  tba 
charter  of  a  bank  upon  its  liabilities. 

The  doctrine  that  the  legal  estate  under  a  mortgage  in  Maine,  ia  in  th« 
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mortgagee,  and  that,  therefore,  there  can  be  no  assignment  of  the  mortga- 
goe'tf  interest  by  the  mere  transfer  of  the  debt,  or  otherwise,  except  by  an 
instnimeut  nnder  seal,  is  well  settled:  Prescolt  v.  Eliifigwood,  23  Me.  34o; 
Sniik  V.  Kellty,  27  Id.  237;  Jhmnel  v.  Perletj,  32  Id.  197;  Luford  v.  Rem,  33 
Id.  196;  Mitchell  v.  Bumham,  44  Id.  286;  Johnson  v.  Leonards,  68  Id.  239. 
Stoiy,  J.,  in  Cfray  v.  Jenka,  3  Mason,  531.  thus  approves  the  opinion  ex* 
presnd  in  the  principal  case,  that  a  mortgagee  is  not  entitled  to  any  judg* 
ment  in  a  writ  of  entry  brought  for  the  premises  after  payment  of  the  mort- 
gage: "  In  the  case  of  Vose  v.  Handy,  2  Greenl.  322,  Mr.  Chief  Justice  Mel- 
len,  in  his  very  elaborate  opinion,  declares  that  where  the  debt  has  been 
paid,  there  is  no  reason  in  law  or  justice  why  the  mortgagee  should  have  any 
judgment  whatever  in  his  favor.  I  confess  that  my  judgment  goes  along 
with  his  on  this  subject;  and  finding  no  decision  against  the  doctrine  and  no 
inconsiderable  weight  of  opinion  in  its  favor,  I  think  it  my  duty  to  adhere 
to  the  plain  sense  of  the  statute,  and  to  pronounce  that  the  plea  of  payment 
or  aatzfiEaction  after  the  day  is  a  good  bar  to  any  suit  by  the  mortgagee,  after 
condition  broken,  for  possession  of  the  estate."  To  the  same  effect  are  WU' 
Uam$  T.  TfutrUno,  31  Me.  392;  Webb  v.  Flanders,  32  Id.  175;  SUwaH  v. 
Cruafiy,  sold.  134. 


Stetson  v.  Patten. 

[a  Obbxxlbaf,  858.] 

Pabol  BATmcAnoir  on  Agemt's  Deed. — ^A  parol  ratification  by  a  principal 
of  a  deed,  made  by  an  agent  not  having  authority  under  seal,  is  insuffi- 
cient. 

AoEKT  BouifD  BT  Dexd  WHEN. — Where  one  acting  as  agent  without  author- 
ity makes  a  deed  which  does  not  bind  his  principal,  it  does  not  become 
the  agent's  deed  unless  it  contains  apt  words  to  bind  him. 

Acnon  of  covenant  on  an  agreement  under  seal,  signed  by  the 
defendants,  and  by  "  Simeon  Stetson  for  Amasa  Stetson,"  the 
plaintiff,  by  which  the  defendants  agreed  to  enter  upon  and 
improve  certain  lands  of  the  plaintiff  and  pay  him  certain  spec- 
ified sums  in  consideration  that  he  would  make  warranty  deeds 
to  them  therefor.  Simeon  was  not  named  in  the  body  of  the 
agreement,  but  the  covenants  were  in  the  name  of  the  i^laintiff. 

From  a  case  stated  it  appeared  that  Simeon  had  no  authority 
under  seal  to  execute  said  instrument;  but  that  by  a  mere  ver- 
bal request  he  had  been  acting  as  agent  for  the  plaintiff  in  the 
management  of  his  lands,  and  that  pursuant  to  this  request  he 
made  the  agreement  in  question,  and  afterwards  delivered  it  to 
the  plaintiff,  another  instrument  of  the  same  tenor  being  deliv- 
ered to  the  defendants,  who  entered  pursuant  thereto  and  made 
improvements,  and  about  three  years  afterwards  paid  the  inter- 
est due  on  the  agreement.  The  question  was,  whether  the 
plaintiff  was,  upon  these  facts,  bound  by  the  agreement,  and  if 
BO,  whether  the  defendants  were  also  bound. 
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McGaw,  for  the  plainti£f,  cited  Clement  y.  Jones^  12  Mass.  60, 
€5;  Odiomor  y.  Maxcy,  13  Id.  178, 

W.    D.    WiUiamsoti,  for  the  defendants,   cited    MiUihen  y. 
Coombs,  1  Greenl.  343  [10  Am.  Dec.  70]. 

By  Court,  Mellek,  C.  J.  It  is  agreed  that  Simeon  Stetson 
Lad  not  any  authority  under  the  hand  and  seal  of  the  plaintiff 
to  execute  the  instrument  declared  ou;  and  it  therefore  was  not 
the  deed  of  Amasa  Stetson.  No  authorities  need  be  cited  to 
show  that  when  an  instrument  under  seal  is  executed  by  attor- 
ucy,  the  attorney  must  be  authorized  by  deed  under  the  hand 
and  seal  of  the  principal.  This  is  admitted  by  the  counsel  for 
the  plaintiff,  but  he  contends  that  in  consequence  of  certain  acts 
which  have  been  done  by  the  principal  since  the  execution  of 
the  instrument,  it  has  been  sanctioned  and  adopted  by  him,  and 
thereby  has  become  his  deed.  The  circumstances  relied  on  as 
a  proof  of  such  ratification  are  his  acceptance  of  the  indenture 
from  the  hands  of  his  brother  after  its  execution,  and  the  in- 
dorsement on  the  back  of  the  instrument  of  money  received 
from  the  defendants  on  account  of  the  contract.  With  respect 
to  these  facts,  they  cannot  amount  to  anything  more  than  a 
sanction  and  ratification  made  by  parol;  and  such  ratification 
could  not  be  more  availing  than  a  parol  authority  given  before 
the  instrument  was  signed,  which  as  we  have  seen  is  of  no  im- 
portance. The  plaintiff,  therefore,  cannot  prevail  on  this 
ground. 

But  it  is  further  contended  that  though  the  instrument  is  not 
the  deed  of  Amasa  Stetson,  it  is  the  deed  of  the  defendants,  and 
they  are  bound  by  it,  though  the  plaintiff  is  not.  On  examin- 
ing the  instrument  it  does  not  appear  that  Simeon  Stetson  has 
in  any  part  of  it  bound  himself  personally;  and  there  is  there- 
fore no  reciprocity  in  the  contract.  The  defendants  have  no 
right  of  action  against  any  one  upon  this  contract;  and  as  the 
equity  of  the  case  seems  therefore  to  be  with  them,  so,  we  ap- 
prehend, is  the  law  also. 

In  the  case  of  Soprani  v.  Skwrro,  Yelv.  19,  it  was  decided 
that  it  must  appear  in  pleading  that  the  lessor  as  well  as  the 
lessee  sealed  the  indenture  of  demise;  otherwise  no  interest 
passes,  and  the  covenants  do  not  bind;  and  that  a  bond  given 
by  a  stranger  for  performance  of  covenants  in  such  indenture  is 
not  forfeited  by  the  lessee's  neglect  to  perform  them. 

In  Hosier  v.  Searle,  2  Bos,  &  P.  299,  the  defense  was  plaoed 
on  a  similar  principle,  according  to  ihe  plea  in  bar;  bat  the 
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court  considered  that  the  defendant  was  estopped,  by  the  bond 
he  had  given,  to  deny  that  he  had  executed  the  indenture  re- 
ferred to  in  the  bond  and  plea.  But  it  is  clear  that  the  court 
would  have  adjudged  the  defense  a  substantial  one,  had  there 
been  no  estoppel  in  the  case. 

For  there  reasons  we  are  of  opinion  that  the  action  cannot  be 
maintained,  and  a  nonsuit  must  be  entered,  pursuant  to  the 
agreement  of  the  parties. 

Cited  and  followed  in  Al>bey  v.  Chtue,  6  Ciuh.  57;  and  ShfffiM  t.  Ladut, 
10  Minn.  388;  S.  C,  10  Am.  Bep.  145,  on  the  point  that  a  oontract  made  by 
an  agent  does  not  bind  him  personally,  unless  it  contains  apt  words  for  that 
parpose.  See  Harper  v.  LittUj  ante^  52,  on  the  same  point.  The  principal 
ease  is  also  approved  and  followed  in  Paine  v.  Tucker,  21  Me.  138;  and  Heath 
T.  Nutter,  50  Id.  378,  as  to  the  rule  that  where  an  agent's  authority  to  do  an 
act  is  required  to  be  under  seal,  if  it  is  performed  without  suoh  authority,  a 
subsequent  parol  ratification  will  not  render  it  valid. 
Ah.  Sbo.  Yoi..  n— 8 
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Alderman  v.  Frbnoh. 

|1  PiGSZBIHO,  1.] 

BiiAin>BB — Sfeoial  Plea  as  Evidsnck. — A  defendant  in  slander  having 
pleaded  the  general  issue,  and  also  a  special  plea  in  justification,  admit- 
ting the  speaking  of  the  words,  which  was  adjudged  bad  on  demoner,  it 
was  held  that  such  special  plea  was  adnussible  eyidence,  under  the 
general  issue,  to  prove  the  speaking. 

Idem — Evibbnce  to  Mitioate  Daicaoxs. — ^Under  the  general  issue,  in  an 
action  of  shinder,  evidence  of  the  truth  of  the  charge,  or  of  prior  reports 
of  the  plaintiff's  guilt  of  the  crime  imputed  to  him,  is  not  admissible  in 
mitigation  of  damages. 

AcnoH  of  slander  against  the  defendant  for  charging  the 
plaintiff  with  adultery  with  one  Almira  Crossen.  The  defend- 
ant pleaded  the  general  issue,  and  also  a  special  plea  to  the  first 
count,  admitting  the  speaking  of  the  words,  and  setting  out 
certain  facts  and  circumstances  tending  to  show  tbat  they  were 
true.  The  special  plea  was  adjudged  bad  on  demurrer,  and  at 
the  trial  on  the  general  issue  the  only  evidence  of  the  speaking^ 
of  the  words  which  was  offered  by  the  plaintiff,  was  the  special 
plea,  which  was  objected  to  by  the  defendant,  but  the  objection 
was  overruled.  The  defendant  offered  proof  of  the  facts  con- 
tained in  the  special  plea  in  mitigation  of  damages.  He  also 
offered  the  deposition  of  one  Curtis  to  show  that  the  words  were 
spoken  from  a  belief  in  their  truth  and  not  maliciously,  together 
with  other  evidence  to  prove  that  before  the  words  were  spoken 
there  was  a  general  report  that  the  plaintiff  was  guilty  of  tbe 
adultery  charged.  But  all  the  evidence  so  offered  by  the  de- 
fendant was  rejected  by  the  judge,  and  a  motion  to  withdraw 
the  special  plea  and  to  plead  the  truth  in  justification  having 
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been  also  oTermled,  the  plaintiff  obtained  a  verdict,  where- 
upon the  defendant  moved  for  a  new  trial. 

Dwigid  and  Harris ^  for  the  motion,  contended:  1.  That  the 
special  plea  was  not  admissible  to  prove  the  speaking  of  the 
words,  citing  Bac.  Abr.  Pleas,  etc.  E.  3;  Gary  v.  Jenkins,  1  Str. 
496;  AUbinson  v.  Atkinson,  2  Id.  871;  Dunn  v.  Vacher,  Id.  908; 
Clinton  v.  Morton,  Id.  1000;  Decosta  v.  Carlerd,  Fitzg.  189;  I 
Morg.  Yade  Mecum,  151,  and  insisting  that  this  case  was  dis- 
tinguished from  Jackson  v.  Stetson,  15  Mass.  48,  by  the  fact  that 
the  special  plea  here  had  been  adjudged,  and  therefore  was  a 
nullity;  2.  That  if  the  special  plea  was  admissible  it  should  all 
be  taken  together,  and  the  defendant  should  have  the  benefit  of 
the  facts  set  out  in  it;  3.  That  the  defendant  should  have  been 
allowed  to  prove  in  mitigation  of  damages,  any  facts  which  did 
not  amount  to  a  justification;  4.  That  the  court  erred  in  reject- 
ing Curtis'  deposition;  5.  That  the  court  erred,  also,  in  reject- 
ing evidence  of  reports  of  the  plaintiff's  guilt,  upon  the  question 
of  malice,  citing  Larmd  v.  Buffinton,  3  Mass.  546  [3  Am.  Dec. 
185]. 

MiUs  and  Jarvis,  corUra,  relied  on  Jackson  v.  Stetson,  15  Mass. 
48;  Lamed  v.  Bvffinton,  3  Id.  546  [3  Am.  Dec.  185] ;  and  Wolcoit 
T.  BaU,  6  Id.  514  [4  Am.  Dec.  173]. 

By  Court,  Jackson,  J.  The  first  question  is  whether  the  de- 
feodant's  confession  in  his  special  plea  to  the  first  count  ought 
to  have  been  received  as  evidence  that  he  did  speak  the  words 
therein  set  forth.  This  question  has  been  decided  iu  the  affirm- 
&ti?e  by  this  court  in  the  case  of  Jackson  v.  Stetson,  15  Mass.  48; 
but  as  that  opinion  has  been  questioned  in  a  note  to  a  work  now 
in  general  use  (2  Phil.  Ev.  96),  and  as  the  court  of  comiuon 
pleas  in  England  have  recently  advanced  opinions  which  a2:>pear 
to  conflict  with  ours,  the  question  may  be  considered  as  a 
proper  subject  of  argument  in  this  court.  Indeed,  whenever  a 
new  question  arises,  and  the  opinion  of  the  court  upon  it  in 
thoufl^ht  to  be  unsound  or  questionable,  it  may  be  considered 
the  right,  and  sometimes  perhaps  the  duty  of  counsel,  to  pre- 
sent it  again  to  the  court  at  the  first  opportunity;  because  the 
eontinued  acquiescence  of  the  bar  would  otherwise  furnish  of 
iteelf  strong  evidence  that  the  law  was  rightly  settled  at  first. 

It  is  important  in  the  first  place  to  ascertain  precisely  tUe 
point  in  question;  and  this  is  the  more  necessary  as  the  opinion 
expressed  on  the  former  occasion  seems  to  have  been  much  mis- 
understood.    It  is  not  a  question  whether  any  special  pha  in 
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furnished  the  occasion.  The  plea  applies  to  the  person  of  the 
plaintiff,  showing  that  he  is  disabled  to  maintain  the  action, 
although  upon  general  principles  the  defendant  would  other- 
wise be  liable  to  it.  It  admits  every  material  fact  alleged  bj 
the  plaintiff,  but  alleges  a  reason  why  he  should  not  be  per- 
mitted to  maintain  the  action.  We  say  every  material  fact,  be- 
cause although  the  declaration  alleges  that  the  words  are  false 
and  malicious,  yet  the  plaintiff  is  not  bound  to  prove  affirma- 
tively that  they  are  false  and  malicious;  but  the  mere  proof  of 
the  speaking  or  publishing  is  sufficient  to  maintain  his  action 
until  some  legal  defense  is  proved  by  the  defendant. 

The  defense  under  the  plea  that  the  words  are  true  bears  a 
strong  resemblance  in  this  respect  to  a  plea  of  the  release  of 
the  trespass  complained  of  in  an  action  of  trespass.  This  latter 
is  not  allowed  to  be  pleaded  with  the  general  issue;  undoubt- 
edly because  it  contains  a  virtual,  if  not  an  explicit,  admission 
that  the  defendant  was  guilty  of  the  trespass.  But  a  general 
jrelease  may  be  so  pleaded  because  it  contains  no  such  admis- 
sion: Frinnel  v.  FreaUm,  Barnes'  Notes,  351,  3  ed.;  Steele  v. 
Pindar,  Id.  347.  So,  when  the  defendant  in  slander  pleads 
the  truth  of  the  words  in  justification,  he  explicitly  admits  the 
fact  alleged, against  him,  but  says  that  for  the  reasons  assigned 
in  his  plea,  the  plaintiff  cannot  maintain  the  action.  This  same 
principle  ie  applied  also  in  assessing  damages  in  the  action  of 
Hlander,  when  the  defendant  cannot  prove  the  truth  of  the 
words.  If  through  the  fault  of  the  plaintiff  the  defendant  had 
good  cause  to  believe  that  the  words  were  true,  the  jury  ought 
to  consider  that  misconduct  of  the  plaintiff  in  mitigation  of  the 
Aamages:  Lamed  y.  Buffinton,  3  Mass.  546  [3  Am.  Dec.  185]. 
If  the  plaintiff  is  guilty  of  still  greater  misconduct,  and  if,  in- 
stead of  merely  furnishing  reason  to  believe  that  he  had  done 
what  was  imputed  to  him,  it  is  proved  that  he  actually  did  it, 
this  shall  take  away  his  right  to  damages  altogether.  This  de- 
fense, therefore,  in  the  action  of  slander,  does  not  rest  on  the 
ground  that  the  defendant  did  not  do  all  that  is  imputed  to 
him;  but  admitting  all  that  to  be  true,  the  defense  is  that  by 
reason  of  a  distinct  independent  fact,  which  is  set  forth  in  the 
plea,  the  plaintiff  is  barred  from  maintaining  the  action.  It 
follows,  then,  from  the  nature  and  principles  of  pleading,  that 
the  defendant  is  bound  to  prove  afirmatively  this  special  bar 
to  the  action.  The  plaintiff's  right  to  recover  is  explicitly  ad- 
mitted, but  for  the  special  matter  thus  set  forth  in  the  bar,  and 
until  that  matter  is  proved,  the  plaintiff's  right  remains  unim- 
peached. 
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The  difference  between  these  two  actions  will  farther  appear^ 
by  supposing  that  the  defendant  had  bj  parol,  or  by  some 
other  writing  not  making  part  of  the  same  record,  confessed 
that  he  did  speak  the  words  set  forth  in  the  declaration,  be- 
cause they  were  tme;  stating  the  facts  substantially  as  they  are 
Bet  forth  in  the  common  plea  in  justification  as  it  is  called. 
Such  a  confession  would  unquestionably  be  sufficient  evidence 
to  maintain  the  general  issue  on  the  part  of  the  plaintiff.  We 
hare  before  seen  that  a  similar  confession  of  the  matters  con- 
tained in  a  plea  of  justification  in  trespass  would  not  maintain 
the  general  issue  for  the  plaintiff  in  that  action.  And  the  same 
remark  applies  to  pleas  in  confession  and  avoidance  in  most 
other  actions,  where  such  a  plea  is  joined  with  the  general  issue, 
and,  as  we  apprehend,  to  all  others,  in  which  the  leave  to  plead 
double  is  rightly  granted  and  properly  exercised.  It  would  be 
difficult,  among  the  innumerable  diversity  of  cases  of  double 
pleading,  to  find  one  (excepting  this  plea  to  the  action  of  slan- 
der) in  which  the  second  plea  contains  a  direct  and  explicit 
aTowal  and  confession  of  all  that  the  plaintiff  would  be  required 
to  prove  on  the  general  issue,  and  such  a  confession  as,  if  made 
oat  of  court,  or  in  any  other  writing,  would  be  sufficient  evi- 
dence for  the  plaintiff  on  the  general  issue. 

If  we  examine  the  real  nature  and  circumstances  of  the  case, 
independently  of  technical  rules  and  forms  of  pleading,  we 
shall  be  led  to  the  same  result.  The  plaintiff  complains,  for 
example,  that  the  defendant  has  charged  him  with  the  crime  of 
larceny.  The  defendant  answers  that  it  is  true  he  did  so 
charge  the  plaintiff,  but  that  the  latter  has  no  right  to  complain 
of  it,  because  the  charge  was  true;  and  then  sets  forth  spe- 
cifically the  facts  which  he  offers  to  prove  to  show  that  the 
defendant  was  guilty  of  larceny.  The  plaintiff  denies  all  those 
facts.  When  they  go  to  trial,  and  the  defendant  is  called 
on  to  prove  the  larceny,  he  insists  that  the  plaintiff  shall  first 
prove  that  he,  the  defendant,  ever  made  such  an  accusation. 
If  the  plaintiff  answers  that  the  defendant  has  not  only  con- 
fessed that  fact,  but  has  deliberately  repeated  the  accusation  on 
the  record,  he  is  told  that,  as  the  defendant  had  leave  to  plead 
also  the  general  issue,  and  has  so  pleaded,  the  action  cannot  be 
maintained  without  some  other  proof  that  the  defendant  did 
accuse  him  of  that  crime;  and  accordingly,  for  want  of  such 
proof,  a  verdict  is  given  for  the  defendant.  The  consequence 
is,  that  by  a  subtle,  arbitrary,  technical  rule  as  to  pleading,  the 
defendant  may,  with  impunity,  slander  and  defame  the  plaintiff 


120  Aldebman  t;.  French.  [Mass. 

more  grossly  than  be  was  even  supposed  to  hare  done  when  tbe 
action  was  commenced;  and  thus,  because  perbaps  a  'witness, 
wbo  was  expected  to  prove  tbe  slanderous  words,  is  dead,  or 
absent,  or  cannot  repeat  tbem  precisely  as  tbej  are  set  forth  in 
tbe  declaration,  or  because  tbe  plaintiff's  counsel  was  inaccu- 
rate or  careless  in  tbe  statement  of  tbe  cbarge  in  tbe  declara- 
tion.    Tbe  record  will  contain  a  perpetual  memorial  that  tbe 
plaintiff  bad  been  accused  of  a  foal  crime;  tbat  tbis  was  done, 
not  bastily  and  passionately,  but  deliberately  and  willfully,  and 
tbat  tbe  person  wbo  charged  bim  witb  tbe  crime,  was  ready  and 
offered  to  prove  it;  and  that  tbe  plaintiff  nevertbeless  had  a 
verdict  against  bim.     Tbe  defendant's  justification  in  an  action 
of  trespass  inflicts  no  new  wounds  on  ihe  person  of  tbe  plaint- 
iff;  but  tbis  plea  in  slander  is  not  only  a  confession,  but  a 
repetition  of  tbe  injury  complained  of,  in  a  more  aggravated 
form;  tbe  wound  is  inflicted  anew  witb  more  deliberate  aim, 
and  witb  more  pernicious  affect;  and  yet  tbe  plaintiff  is  told  tbat 
be  can  bave  no  reparation,  because  it  does  not  appear  that  he 
has  ever  been  injured;  tbe  court  and  tbe  jury  can  see  no  evi- 
dence tbat  bis  reputation  bas  ever  been  impeacbed,  and  as  be 
bas  therefore  sustained  no  damage,  they  can  award  bim  no  com- 
pensation. 

A  rule  tbat  would  lead  to  consequences  wbicb  appear  so  pre- 
posterous and  unjust,  would  certainly  require  for  its  support 
tbe  most  clear  and  unquestionable  autbority;  and  if  it  should 
be  found  on  examination  to  be  so  established,  no  court  ought 
ever  again  to  give  leave  to  join  such  a  plea  of  justification  witb 
tbe  general  issue. 

Tbis  leads  us  to  an  examination  of  tbe  autborities.  Tbe  rule 
is  to  be  established  eitber  by  some  adjudication  expressly  on 
tbe  point,  or  by  a  continued  course  of  practice  for  a  long  period, 
showing  a  common  consent  and  general  understanding  to  this 
effect.  We  bave  not  been  able  to  find  any  case  in  which  this 
point  is  expressly  settled.  It  is  indeed  stated  in  unqualified 
terms  by  Chief  Justice  Mansfield,  in  tbe  case  before  cited  from 
5  Taunton,  tbat  tbe  defendant's  language  in  one  plea  cannot  be 
used  to  disprove  anotber  plea.  But  in  laying  down  a  general 
proposition  we  are  not  always  led  to  consider  all  tbe  possible 
exceptions  and  limitations  to  which  it  may  be  subject;  and  it 
has  often  happened  tbat  such  propositions,  tbougb  stated  by 
eminent  judges  and  lavTyers,  and  admitted  at  first  as  universally 
applicable  and  true,  bave,  when  afterwards  appUed  to  a  partic* 
ular  case  tbat  bad  not  been  previously  considered,  been  found 
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(o  require  some  qualification  or  limitation.  We  are  always  per- 
mitted, and  not  unfrequently  find  it  necessary,  in  reading  our 
books  of  reports,  to  confine  the  authority  of  any  decision  to  the 
particular  point  or  action  then  before  the  court.  The  judgment 
may  be  right  when  some  of  the  reasons  assigned  for  it  may  be 
unsound,  or  may  be  laid  down  too  broadly.  The  attention  of 
the  court  is  naturally  drawn  particularly  to  the  case  before 
them,  and  though  all  that  is  said  by  them  may  be  correct  as 
applied  to  that  case,  yet  when  applied  to  another,  not  then 
under  consideration,  it  may,  if  adopted,  literally,  and  in  its 
whole  extent,  lead  to  results  which  the  court  did  not  anticipate, 
and  would  not  have  approved.  Another  remark  may  be  made 
with  reference  to  the  cuse  last  cited,  which  applies  more  directly 
to  the  point  we  are  now  considering,  and  that  is,  that  the  court 
do  not  profess  to  he  establishing  the  rule  in  question,  but  speak 
of  it  as  a  thing  already  established  by  every  day's  practice. 
Now  if  it  should  appear,  as  we  apprehend  it  will,  that  this  prac- 
tice has  never  been  extended  to  the  action  of  slander,  and  that 
on  sound  principles  it  ought  not  to  be  so  extended,  the  case 
cited  will  have  no  application  to  that  now  before  us. 

There  is  another  class  of  cases  which  may  be  supposed  to 
bear  on  this  point,  and  which  therefore  require  to  be  consid- 
ered; and  those  are  cases  in  which  the  record  is  brought  before 
the  court  on  demurrer,  or  motion  in  arrest  of  judgment,  and 
not  before  the  jury  on  the  trial  of  an  issue  of  fact.  Thus  in 
QrOls  y.  ManneU,  Willes,  878,  the  plaintiff  had  pleaded  two 
distinct  bars  to  an  avowry,  to  which  the  defendant  demurred. 
The  first  was  held  to  be  bad,  and  the  plaintiff  would  have 
removed  the  objection  by  an  averment  contained  in  the  second; 
but  the  court  said  that  one  plea  cannot  be  taken  in  to  help  or 
destroy  another,  and  that  each  must  stand  or  fall  by  itself. 
This  has  no  relation  to  the  point  now  under  considerAtion. 
The  court  were  not  considering  whether  the  plaintiff's  admis- 
sion of  a  fact  in  either  plea  could  be  received  in  that,  or  in  any 
other  cause,  as  evidence  to  prove  that  fact  before  a  jury;  but 
were  merely  stating  what  no  one  would  controvert,  that  every 
plea  in  bar  ought  to  be  sufficient  and  complete  in  itself.  The 
same  rule  is  laid  down  in  the  case  of  Gurrie  v.  Henry ^  2  Johns. 
433;  Sevey  v.  Blacklin,  2  Mass.  543.  If  a  defendant  in  trespass, 
having  a  good  justification,  should  divide  the  matter  of  it  into 
two  pleas,  and  plead  half  of  the  facts  in  one  plea  and  half  in 
the  other,  it  would  not  be  imagined  that  he  had  made  out  a 
good  defense;  and  this  is  all  that  is  decided  in  the  three  cases 
last  cited. 
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So  the  case  of  Lapworih  v.  WdfU,  Cro.  Jac.  86,  came  before 
the  court  on  a  motion  in  arrest  of  judgment  on  account  of  the 
venire  faciaa  being  mis-awarded.     The  defendant  had  pleaded 
the  general  issue  to  part,  and  a  justification  to  the  residue  of 
the  trespass,  and  the  venire  would  have  been  right,  if  the  court 
could  have  taken  the  defendant's  admission  or  averment  in  the 
second  plea  to  help  the  first.     But  it  was  held  that  the  two 
pleas  were  entirely  distinct,  "like  several  pleas  to  several  ac- 
tions."   Now  if  the  defendant  had  admitted  or  averred  in  one 
action,  that  the  vill  of  Ey thorp  was  within  the  parish  of  Wapen- 
bury  (which  was  the  important  point  in  that  case)  no  one  would 
suppose  that  this  would  authorize  the  awarding  of  the  venire 
from  the  vicinage  of  Wapenbury  iu  another  action  where  the 
vill  only  was  named,  and  where  nothing  had  been  said  of  the 
parish.     It  is  not  necessary  to  inquire  whether  this  point  would 
be  so  decided  at  the  present  day,  because  it  has  no  bearings  on 
the  question  before  us.     The  court  put  it  expressly  on    the 
ground  that  the  pleas  were  to  be  considered  as  if  made  in  two 
different  actions;  and  if  that  position  is  correct,  the  inference 
from  it  was  probably  well  founded.     But  in  all  cases  of  double 
pleading,  under  the  statute  of  Anne,  the  several  pleas  are,  in 
form  as  well  as  in  fact,  different  pleas  to  the  same  action.     In 
all  tbis  class  of  cases  the  question  is,  what  the  court  can  judi- 
cially infer,  or  are  bound  to  infer,  from  the  record  before  them, 
and  what  judgment  ought  they  to  render  on  the  facts  so  ascer- 
tained.    In  the  case  at  bar  the  question  is,  whether  certain 
admissions  or  averments  of  one  party  may  be  used  in  evidence 
against  him  by  the  other  party,  on  the  trial  before  the  jury. 

If,  then,  there  is  no  express  decision  of  the  point  in  question^ 
as  applicable  to  the  action  of  slander,  we  are  next  to  inquire 
whether  it  has  been  established  by  a  long  and  uniform  course 
of  practice.  And  here  it  must  be  admitted  that  the  declaration 
of  Chief  Justice  Mansfield  is,  to  say  the  least  of  it,  very  strong 
evidence  of  the  fact.  It  may  be  considered  as  proving  conclu- 
sively that  there  had  never  been  an  instance,  within  his  knowl- 
edge, of  the  defendant's  language  in  one  plea  being  used  to 
disprove  another  plea.  But  we  are  not  satisfied  that  this  fact 
wiir  warrant  the  inference  that  such  evidence  cannot,  under  any 
circumstances,  be  admitted.  The  assertion  may  be  considered 
as  proving  one  of  two  things:  either  that  it  had  been  settled  by 
the  English  courts  as  an  invariable  rule,  that  the  plaintiff 
should  never  be  permitted  to  give  in  evidence  the  defendant's 
admissions  in  one  plea  on  the  trial  of  another;  or  that  plainti£b 
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had  not  in  fact  resorted  to  this  kind  of  evidence,  either  because 
it  did  not  happen  that  they  needed  it,  or  because  the  admissions 
vere  of  snch  a  kind  that  when  taken  all  together  they  would 
not  maintain  the  action.  It  is  not  suggested  that  any  such  rule 
had  been  settled  by  the  courts,  and  on  the  contraiy,  the  asser- 
tion is  founded  solely  on  the  common  practice. 

This  practice,  we  apprehend,  may  be  satisfactorily  accounted 
for  on  the  two  grounds  last  suggested.  Two  things  must  con- 
cur before  the  plaintiff  in  an  action  of  slander  would  find  it 
necessary,  or  even  expedient,  to  resort  to  this  kind  of  evidence. 
First,  the  defendant  must  have  pleaded  the  truth  in  justification 
of  the  words  spoken;  and,  secondly,  the  plaintiff  must,  from 
some  accident,  unexpectedly  find  himself  unable  to  prove  in 
the  usual  manner  the  speaking  of  the  words.  It  is  hardly  cred- 
ible that  any  plaintiff  who  cduld  prove  that  fact  by  witnesses 
would  prefer  to  read  in  evidence  such  a  confession  of  the  de- 
fendant. It  may,  however,  be  sufficient  to  say  on  this  point, 
that  there  is  no  series  of  cases,  and  we  apprehend  no  single 
case,  in  which  this  question  has  occurred  in  the  action  of  slan- 
der. If,  therefore,  the  practice  had  been  as  universal  as  it  is 
supposed  to  be  in  the  opinion  so  often  referred  to,  yet  if  a  new 
^swse  occurs  to  which  the  supposed  rule  had  never  been  actually 
applied,  and  in  that  case  it  should  be  found  to  be  absurd  in  its 
application,  or  unjust  in  its  operation,  this  new  case  ought  to 
be  an  exception  from  the  rule. 

The  foregoing  remarks  as  to  the  course  of  practice  have  been 
confined  to  the  action  of  slander,  and  we  apprehend  that  in 
every  other  action  the  pleadings,  when  properly  conducted,  will 
be  found  to  fall  within  the  second  description  before  mentioned, 
that  is,  that  the  admissions  contained  in  them  are  of  such  a 
kind  that  the  plaintiff  could  not  avail  himself  of  them,  because 
they  would  not  maintain  his  action  upon  the  general  issue.  If 
this  is  true,  it  would  sufficiently  account  for  the  practice  of 
never  using  one  plea  to  disprove  another,  without  supposing 
that  it  arose  from  any  positive  rule  that  precluded  such  evi- 
dence, and,  on  the  other  hand,  this  uniform  practice,  in  such  a 
number  and  variety  of  cases,  may  account  for  the  opinion  that 
there  is  a  rule  to  this  effect  applicable  to  all  cases  whatsoever. 

It  would  be  tedious  and  unnecessary  to  go  through  all  the 
instances  of  special  pleas  that  are  usually  pleaded  with  the  gen- 
eral issue,  for  the  purpose  of  demonstrating  that  the  admis- 
sions contained  in  the  special  pleas  are  not  such  as  could  be 
successfully  used  by  the  plaintiff  on  the  trial  of  the  general 
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issue.  It  will  be  readily  admitted  that  this  is  true  in  most 
cases.  We  have  found  only  two  that  would  probably  be  thought 
by  any  one  to  be  exceptions,  and  those  are,  the  plea  of  payment 
to  an  action  of  debt  on  bond  for  the  payment  of  money,  and 
the  plea  of  set-off  to  tlie  like  action.  It  may  be  observed  iu  the 
first  place,  that  neither  of  these  special  pleas  does  directly  and 
explicitly  admit  that  the  bond  declared  on  is  the  deed  of  the 
defendant,  although  it  is  true  that  such  an  admission  is  most 
strongly  implied.  But  there  is  another  answer,  and  that  is,  that 
neither  of  these  special  pleas  ought  ever  to  be  allowed  to  be 
joined  with  the  general  issue.  The  leave  to  plead  double  is 
usually  granted  almost  as  of  course,  and  without  much  consid- 
eration; because  it  is  supposed,  that  eveu  if  it  is  unnecessary, 
it  will  at  most  produce  some  little  inconvenience  to  the  plaintiff, 
and  cannot  materially  affect  his*  rights.  It  is  in  this  way  only 
that  we  can  account  for  the  allowance  of  either  of  these  pleas, 
when  joined  with  the  general  issue.  It  has  been  deliberately 
decided  that  in  an  action  of  debt  on  bond,  the  defendant  should 
not  plead  the  general  issue  to  the  whole  declaration,  and  a 
tender  as  to  part  of  the  debt:  Jenkins  v.  Edwards,  5  T.  R.  97; 
and  it  is  not  easy  to  see  any  objection  to  the  plea  of  tender  in 
such  a  case  that  would  not  apply  with  at  least  equal  force  to  the 
plea  of  paj'ment.  It  has  accordingly  been  decided  repeatedly, 
that  these  two  pleas  could  not  be  joined:  Fox  v.  Chandler^  2  W. 
Bl.  905;  Arnold  v.  Baas^  Id.  993;  Fox  v.  Meen^  Barnes'  Notes, 
3  ed.  363.  We  do  not  know  that  these  cases  have  ever  been 
overruled,  although  in  ChUby  v.  Hume,  13  East,  255,  it  seems 
to  be  supposed  that  the  court  might  in  their  discretion  allow 
those  pleas;  but  they  were  not  allowed  in  that  case. 

As  to  the  plea  of  set-off,  it  does  not,  in  common  cases,  con- 
tain any  implication  in  favor  of  the  plaintiff,  but  only  sets  forth 
the  debt  due  to  the  defendant,  with  an  offer  to  set  it  off  against 
whatever  the  plaintiff  shall  prove  to  be  due  to  him.  But  by  the 
statute  8  Geo.  II.  c.  24,  where  the  debt  for  which  the  action  is 
brought  accrues  by  reason  of  a  x>enalty  contained  in  any  bond 
or  specialty,  the  defendant,  in  his  plea  of  set-off,  must  show 
"  how  much  is  truly  and  justly  due"  on  the  bond  or  specialty 
on  which  the  action  is  brought.  The  plea  under  this  statute 
contains  the  same  implication  with  the  pleas  of  tender  and  of 
payment,  and  for  the  same  reason  ought  not  to  be  joined  with 
the  general  issue.  Lord  Mansfield,  in  Collins  v.  Collins^  2  Burr. 
825,  says,  that  since  the  statute  allowing  set-offs  (2  Geo.  II,  and 
8  Id.),  the  setting  off  of  mutual  debts  is  become  equivalent  to 
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pajment;  and  yet  the  set-off  now  is  exactly  upon  the  same  foot 
Bfi  the  actual  payment  was  before  the  statute.  We  are  not  in- 
formed whether  this  plea  of  set-off  has  been  commonly  or  fre- 
quently allowed  to  be  pleaded  together  with  the  general  issue. 
It  was  80  pleaded  in  the  case  of  BeU  v.  Shaw,  1  Holt,  N.  P.  293; 
but  it  does  not  appear  whether  any  question  was  made  orig- 
inally as  to  allowing  those  two  pleas;  and  on  the  trial  no  evi- 
dence appears  to  have  been  produced  by  the  plaintiff  as  to  the 
general  issue,  but  it  was  considered  as  admitted  that  the  de- 
fendant did  owe  on  the  bond  the  sum  specified  in  his  plea. 

On  the  whole,  it  appears  from  the  best  examination  that  we 

have  been  able  to  make,  that  the  precise  question  in  this  case 

has  never  been  decided  in  any  of  the  adjudged  cases  to  be  found 

in  the  reports;  and  that  no  principle  has  been  established  which 

would  necessarily  involve  and  settle  the  point  now  in  question. 

It  ifl  true  that  general  rules  and  propositions  have  been  laid 

down  in  terms  broad  enough  to  include  the  case  now  before  us; 

but  when  they  are  confined,  as  they  ought  to  be,  to  the  cases 

which  commonly  occur,  and  which  alone  must  have  been  in  the 

mind  of  the  court,  and  when  it  is  shown  that  they  are  strictly 

true  as  applied  to  all  the  cases  that  had  actually  occurred  in 

practice,  they  certainly  furnish  no  authority  for  a  new  case, 

which  is  materially  different,  and  in  which  their  application 

would  be  manifestly  absurd  and  unjust. 

Bat  if  there  is  no  authority  against  the  opinion  which  we  have 
adopted,  there  is  much  to  support  it.  There  is  no  rule  better 
settled  than  that  the  jury  are  not  to  inquire  of  that  which  is 
agreed  by  the  parties,  and  that  they  cannot  find  anything 
against  that  which  the  parties  have  afiSrmed  and  admitted  of 
record.  It  is  needless  to  cite  the  numerous  cases  to  this  point, 
which  may  be  found  in  Yiner,  tit.  Trial,  B.  f.,  in  Bac.  Abr.  tit. 
Verdict,  T.  and  W. ,  and  in  other  books.  This  being  the  estab- 
lished rule  of  the  common  law,  it  must  prevail  in  this  case, 
imless  it  has  been  rescinded  by  the  statute  of  Anne,  or  by  some 
adjudged  case  or  some  settled  practice  under  the  statute.  The 
statute  contains  no  such  provision;  and  we  find  no  adjudged 
case  in  point,  and  no  such  course  of  practice.  There  are  many 
cases  in  which  there  is  an  inconsistency,  to  a  greater  or  less 
degree,  between  the  two  pleas  allowed  under  the  statute,  but 
none,  in  which  any  question  has  arisen,  where  there  is  a  direct 
and  unequivocal  contradiction  between  the  pleas;  and  perhaps 
we  may  add,  none  that  can  be  considered  of  any  authority  when 
there  is  even  a  clear  and  unequivocal  implication  in  one  plea  of 
what  is  denied  in  the  other. 
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If  the  admission  is  contained  in  the  same  record,  it  is,  as  we 
have  said,  conclusive;  but  if  made  in  any  other  manner,  freelj 
and  deliberately,  whether  by  parol,  in  writing,  or  in  any  other 
record,  it  may  be  given  in  evidence  against  the  party  wlio  makes 
it.  A  recital  in  an  indenture  executed  by  the  defendant  is  ^ckkI 
evidence  against  him,  although  the  plaintiff  was  not  a  party  to 
the  indenture:  Burleigh  v.  Siibbs,  5  T.  B  465. 

So,  an  answer  in  chancery  by  one  of  the  defendants  ^waa  held 
to  be  good  evidence  against  them  all,  though  the  plaintiff  was 
not  a  party  to  the  suit  in  chancery ;  and  Lord  Kenyon  observed 
that  he  did  not  receive  it  as  evidence  of  a  judicial  proceeding, 
but  as  a  naked  admission:  Grant  v.  Jackson,  Peake,  203.     One 
circumstance  in  the  case  now  before  us  suggests  another  ex- 
ample like  that  last  cited.     The  slanderous  words  uttered  by 
the  defendant  in  this  case  affected  equally  the  reputation  of  the 
woman  who  is  named  in  the  declaration;  and  it  is  understood 
that  she  also  brought  an  action  against  the  defendant  for  speak- 
ing the  same  words.     There  can  be  no  doubt  that  the  woman 
might  have  used  the  defendant's  plea  in  this  case  as  evidence  in 
her  action;  and  if  the  defendant  had  made  the  same  plea  in 
that  action,  the  present  plaintiff  might  in  like  manner  have 
used  that  plea  as  evidence  in  this  action.     It  is  certainly  a  most 
extraordinary  rule  that  would  prevent  the  jury  from  seeing  or 
regarding  an  admission  of  the  defendant,  contained  in  tiie 
record  of  the  cause  they  are  trying,  and  would  even  prohibit 
the  plaintiff  from  calling  their  attention  to  it  as  evidence,  when 
the  plaintiff  would  be  permitted  to  read  in  evidence  another 
paper  containing  the  same  admission  in  the  same  words,  pro- 
vided he  could  find  the  paper  in  another  file  of  papers,  and  not 
in  the  record  of  his  own  action. 

On  the  3vhole,  we  are  satisfied  that  the  admissions  of  tbe 
defendant  in  his  special  plea  in  this  case,  were  competent  and 
legal  evidence  for  the  plaintiff  on  the  trial  of  the  general  issue. 
We  found  this  opinion  on  the  reason  of  the  thing,  and  the 
general  principles  of  the  law  established  before  the  statute  of 
Anne.  We  have  found  no  settled  practice,  and  no  adjudged 
cases  in  the  English  books,  showing  that  the  law,  as  applicable 
to  a  case  like  the  present,  has  been  altered  since  the  making  ot 
that  statute;  and  we  are  not  aware  of  any  such  practice  or 
adjudication  in  this  state;  and  we  are  satisfied  that  the  rejection 
of  the  evidence  might  often  lead  to  consequences  absurd  and 
preposterous  in  themselves,  and  unjust  to  the  plaintiff  in  sach 
an  action. 
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The  other  objections  to  the  verdict,  we  think,  are  not  ten- 
able.  The  defendant  having,  in  the  form  of  a  plea  in  justifica- 
tion, set  forth  a  series  of  facts  which  would,  if  uncontradicted, 
have  maintained  an  issue  upon  that  plea,  was  obliged  to  rely 
upon  the  general  issue,  it  having  been  decided  that  the  special 
plea  was  bad  in  not  averring  directly  the  truth  of  the  words,  or 
alleging  distinctly  the  commission  of  the  offense  which  was  im- 
puted. Under  the  general  issue  the  truth  cannot  be  giveu  in 
evidence  in  mitigation  of  damages;  if  it  could,  all  the  benefit 
intended  to  be  secured  to  the  plaintiff  by  the  special  plea  would 
be  lost,  for  be  would  have  no  notice  of  an  intent  to  fix  upon 
him  the  crime,  and  would  not  be  prepared  to  defend  himself 
against  it:  1  Chit.  PI.  488;  Watson  v.  Christie,  2  Bos.  &  P.  225, 
note;  Vndertoood  v.  Parks,  2  Str.  1200. 

Now  the  evidence  which  was  rejected  by  the  judge  was  of  the 
facts  contained  in  the  special  plea,  which  was  overruled,  be- 
cause, among  other  reasons,  they  amounted  to  an  argumenta- 
tive assertion  that  the  words  spoken  were  true.  To  admit  those 
same  facts  in  evidence  under  the  general  issue,  under  the  pre- 
tense of  mitigating  the  damages  by  such  evidence,  would  be  to 
give  the  defendant  all  the  advantages  of  the  rejected  plea  ex- 
cept the  costs  of  the  action;  for  if  the  facts  should  have  been 
proved  as  alleged,  nominal  damages  only  would  have  been 
given,  and  this  because  the  words  spoken  were  true;  and  thus 
the  injury  to  the  plaintiff  would  have  been  increased,  because 
the  defendant  had  either  mistaken  his  plea  or  had  chosen  to 
omit  a  direct  allegation  of  the  truth  of  the  words  in  order  to 
avoid  the  effect  of  a  failure  to  maintain  his  plea,  which  is  gene- 
rally to  enhance  the  damages.  No  doubt  under  the  general 
issue  the  defendant  may  prove,  in  mitigation  of  damages,  that 
thewords  were  not  spoken  maliciously;  but  this  he  cannot  do 
by  proving  they  were  true,  for  the  reasons  al>ove  stated.  The 
Hune  answer  may  be  given  to  the  complaint  of  the  rejection  of 
Curtis's  deposition,  that  tending  to  prove  the  truth  of  the  words 
spoken,  and  not  that  they  were  spoken  under  such  circum- 
BtaDces  as  would  show  that  no  wrong  was  intended. 

With  respect  to  the  evidence  offered  to  prove  that  before  the 
publishing  of  the  words,  there  was  a  report  current  in  the 
neighborhood  that  the  plaintiff  had  been  guilty  of  the  crime 
impnted  to  him  by  the  defendant,  that  was  rightly  rejected: 
Wolcoit  V.  HaU,  6  Mass.  518  [4  Am.  Dec.  173.]  Although  in  the 
caae  cited  a  special  justification  was  pleaded,  which  made  it  still 
more  proper  to  reject  such  evidence,  yet  the  reasoning  of  the 
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court  is  general  as  to  the  dangerous  nature  and  evil  tendency 
of  such  eyidence.  In  2  Campb.  251,  there  is  a  case,  Earl  of 
Leicester  v.  Walter^  vrhich  comes  very  near  the  present,  but  is 
distinguishable  from  it.  In  a  trial  of  an  action  for  a  defama- 
tor  J  libel  of  the  most  aggravated  nature,  the  defendant  was 
allowed  to  prove,  that  before  and  at  the  time  of  the  publication 
of  the  libel,  there  was  a  general  suspicion  of  the  plaintiff's  char- 
acter and  habits,  that  it  was  generally  rumored  that  such  a 
charge  had  been  brought  against  him,  and  that  his  relations 
and  former  acquaintances  had,  on  this  ground,  ceased  to  visit 
him.  This  is  going  a  great  way,  but  still  the  ground  of  the  de- 
cision was,  that  the  evidence  went  to  negative  the  general  good 
character  of  the  plaintiff,  and  to  disprove  his  assertion  that  he 
had  always  been  free  from  the  suspicion  of  such  a  crime,  and 
thus  the  defendant  would  narrow  the  ground  of  damages,  by 
showing  that  a  principal  source  of  them,  viz.,  the  contempt  of 
society  and  the  loss  of  friends,  had  occurred  without  his  agency. 

And V.  Moor,  1  Mau.  &  Sel.  284,  a  case  which  on  first 

appearance  is  anomalous,  may  be  resolved  in  the  same  way. 
The  words  complained  of  imputed  unnatural  practices  to  the 
plaintiff,  and  upon  the  authority  of  the  case  above  cited  from 
Campbell,  Mr.  Justice  Grose  allowed  the  defendant's  counsel, 
on  cross-examination,  to  ask  one  of  the  plaintiff's  witnesses 
whether  he  had  not  heard  reports  in  the  neighborhood,  that  the 
2)laintiff  had  been  guilty  of  similar  practices;  saying  it  was 
evidence  to  contradict  the  plaintiff's  allegation  that  he  was  of 
good  fame,  and  that  the  speaking  of  the  words  occasioned  the 
injury  to  it;  and  the  whole  court  of  king's  bench  affirmed  this 
doctrine.  It  seems  a  little  remarkable,  however,  that  a  question 
of  that  nature  should  have  been  regarded  as  a  new  one  at  so 
late  a  period  of  the  British  judicial  history,  and  that  a  nisi  prist 
case  of  recent  decision  should  alone  have  been  relied  upon  in 
support  of  it.  If  this  decision  be  contrary  to  the  decision  of 
this  court  in  Wolcott  v.  Hall,  we  should  feel  inclined,  if  not 
bound,  to  adhere  to  the  latter,  especially  as  Chief  Justice  Mans- 
field says:  ''  In  point  of  reasoning,  he  could  never  answer  to 
his  own  satisfaction  the  arguments  of  the  counsel  who  opposed 
the  admission  of  the  evidence."  The  modern  decisions  in 
England,  though  much  to  be  respected,  have  ceased  to  be 
authorities;  by  "modern"  I  mean  those  which  have  been  made 
since  the  revolution  severed  the  civil  relations  of  the  two  coun- 
tries. However,  it  is  probable  that  "  reports  of  similar  prao- 
tices,"  which  was  the  evidence  admitted,  meant  something  mois 
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tiian  a  report  that  the  party  had  been  guilty  of  the  partioular 
offense  imputed  to  him,  which  was  the  amount  of  the  evidence 
offered  in  the  case  before  us,  and  rejected  bj  the  judge. 

In  the  case  of  Lamed  v.  Buffington  [3  Am.  Dec.  185],  it  ia 
intimated  that  eyidence  tending  to  show  that  the  defendant 
was,  by  the  misconduct  of  the  plaintiff,  led  into  the  belief  that 
Le  was  guilty  of  the  offense  imputed  to  him,  might  perhaps  be 
received  in  mitigation  of  damages,  as  well  after  a  failure  to 
prove  a  justification  pleaded,  as  under  the  general  issue.  We 
do  not  find  this  dictum  supported  by  any  authority;  and  think, 
whenever  such  evidence  is  admitted,  it  will  be  when  the  defend- 
ant, instead  of  making  it  a  ground  of  defense  under  the  pre- 
tense of  mitigating  the  damages,  will  admit  that  he  was  mis- 
taken, and  thus  afford  all  the  relief  he  can  against  the  calumny 
which  he  has  published. 

The  refusal  of  the  judge,  at  the  trial,  to  allow  the  defendant 
to  withdraw  the  special  plea  and  file  a  new  plea  in  justification, 
was  a  matter  within  the  discretion  of  the  judge,  to  be  determined 
on  by  the  ciroumstances  of  the  case.  It  cannot  be  the  ground 
for  a  motion  for  a  new  trial. 

Motion  for  a  new  trial  overruled. 


Sepasatb  Plba  as  Evibencx. — The  doctrine  here  laid  down,  that  where  a 
defendant  in  an  action  of  slander  pleads  the  general  issue,  and  also  a  special 
plea  in  justification,  the  plaintiff  may  use  the  plea  in  justification  as  evidence 
under  the  general  issue  to  prove  the  speaking  of  the  words,  has  not  met  with 
much  faror  in  other  courts.  Chief  Justice  Marshall,  in  »  very  elaborate 
opinion  delivered  in  a  case  tried  in  the  circuit  court  for  the  district  of  North 
Carolina,  WhUaker  v.  Freernan^  1  Dev.  270,  thus  refers  to  the  decision  in  the 
principal  case  on  this  point:  "  It  is  true  that  in  one  state  the  principle  main- 
tained by  the  plaintiff  in  this  cause  has  been  sustained.  The  very  respectable 
coorl  of  Massachusetts  has  decided  that,  in  an  action  for  slander,  the  admis- 
tiotts  contained  in  a  plea  of  justification  do  of  themselves  disprove  the  plea  of 
not  guilty.  I  am  far  from  disregarding  any  opinion  of  that  court,  but  I  be- 
Uere  it  stands  alone,  and  that  no  similar  decision  has  been  made  in  any  state 
of  the  union.  It  constitutes  no  inconsiderable  deduction  from  the  authority 
of  the  decision  in  Massachusetts  that  there  is  reason  for  the  opinion  that  it 
vas  disapproved  generally  by  the  bar.  The  legislature  of  that  state  has  en- 
acted that  henceforth  the  plea  of  justification  shall  not^  in  an  action  of  slan- 
der, be  taken  as  proof  that  the  words  were  spoken  if  not  guilty  be  als<> 
pleaded.  This  act  of  the  legishiture  shows,  I  think,  that  the  general  sense 
of  the  prafenon,  even  in  that  state,  was  opposed  to  the  decision  of  the  courts 
I  think  it  a  fair  construction  of  the  act  which  authorizes  the  defendant  to 
plead  several  pleas,  that  he  may  use  each  plea  in  his  defense,  and  that  the 
admissions  unavoidably  contained  in  one  cannot  be  used  against  him  in 
another. "    The  opinion  thus  expressed  was  fuUy  approved  in  Sumner  v.  Ship' 

Moa,  65  N.  C.  623. 
The  doctrine  of  the  principal  case  on  this  point  is  also  dinppioved  and 
Am.  Dm.  ToL.  ZI— • 
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denied  to  be  law  in  Doss  y.  Jones,  6  Mias.  (5  How.)  158;  KimbaU  v.  BdU)^:j9, 
13  N.  H.  68;  Brown  v.  DtLaUre,  6  Whart.  430;  Pope  v.  Welsh,  18  Ak.  631; 
Faman  v.  C/ii&fe,  66  IlL  644;  Nye  v.  Spencer^  41  Me.  272;  Homer  ▼.  McFar^ 
Un,  7  Cow.  609;  StarhoecUher  y.  J^i^^^  17  Wend.  2a     These  cases  unques- 
tionably show  it  to  be  an  established  and  general  rale  of  pleading  that,  where 
a  defendant  is  allowed  to  plead  several  pleas  in  an  action,  they  are  to  be  re- 
garded as  entirely  distinct  from,  and  independent  of  each  other.     Each  plea 
most  be  complete  in  itself,  and  is  not  to  be  controlled  or  vaiied  by  any  ad- 
mission contained  in  any  other.    The  rale  springs  from  the  very  necessity  of 
the  case.    Independent  of  the  authority  of  adjudged  cases,  it  is  obvious,  upcm 
principle,  that  a  statutory  provision  allowing  a  defendant  to  plead  as  many 
defenses  as  he  may  have,  cannot  have  full  effect  unless  the  several  pleaa  or  de- 
fenses are  kejyt  entirely  distinct  and  separate  from  each  other.    If  one  plea  i» 
held  to  be  annulled  or  negatived  by  an  admission  contained  in  another,  cer- 
tainly the  defendant  is  practically  deprived  of  the  full  benefit  of  one  of  his 
defenses.     It  is  not  difficult  to  see,  also,  that  the  certainty  and  symmetiy  of 
pleading,  and  the  distinctness  and  singleness  of  issue  which  its  rules  are  de- 
signed to  produce,  are  greatly  marred  by  any  confusion  or  intermingling  of 
the  different  pleas  in  an  action.     The  whole  theory  of  pleading  requires  that 
each  plea  should  be  permitted  to  stand  or  faU  by  itself,  without  reference  to 
any  other.     And  this  is  the  doctrine  of  a  great  majority  of  the  cases.     In  ad- 
dition to  those  already  cited  the  following  support  the  same  view:  Swift  r. 
Kingsley,  24  Barb.  641;  Klmk  v.  Colien,  13  Cal.  623;  Uridiasx.  Mortally  33 
Id.  92;  Mudd  v.  Thompson,  34  Id.  39;  Wheeler  v.  R<M,  1  Blackf.  330;  Wea- 
ion  V.  Lumley,  33  Iowa,  486;  Mclntire  v.  Handolph,  60  N.  H.  94.    Indeed  the 
principal  case  seems  to  concede  this  to  be  the  general  rule,  and  to  distinguish 
a  plea  of  justification,  when  coupled  with  the  general  issue  in  an  action  of 
slander,  as  an  exception.     The  distinction  is  noticed  and  commented  on  in 
Melvin  v.  Whiting,  13  Pick.  184,  where  the  general  rale  is  affirmed. 

There  are,  however,  several  decisions  approving  the  law  of  the  principal  case 
on  this  point.  In  Hix  v.  Drury,  6  Pick.  296,  the  soundness  of  the  reasoning 
and  conclusion  on  this  subject  is  insisted  on,  although  it  is  admitted  that  the 
doctrine  met  with  so  little  favor  from  the  legislature  that  an  act  was  passed 
shortly  after  the  case  was  decided  prohibiting  the  use  of  a  special  plea  of  jus- 
tification in  slander  as  evidence  to  prove  the  speaking  of  the  words  under  the 
general  issue.  This  was  the  act  referred  to  by  Chief  Justice  Marshall  ui 
Whitaker  v.  Freeman,  supra.  The  authority  of  the  principal  case  on  this  point 
is  followed  also  in  Butler  v.  Kavlhach,  8  Kans.  668,  where  it  is  held,  affirm- 
ing the  earlier  decision  of  Wiley  v.  Keokuk,  6  Id.  94,  that  generally,  admis- 
sions in  a  special  plea  may  be  used  to  contradict  a  general  denial  in  the  same 
action.  The  same  view  seems  to  be  entertained  also  iu  Se^Aon  v.  Rhames,  13 
Wis.  99;  Ilariwell  v.  Page,  14  Id.  49;  and  Miller  v.  Larson,  17  Id.  C24. 

Evidence  in  Mitioatton  ukdeb  General  Issue. — ^Although  there  ib  some 
conflict  in  the  decisions  upon  the  point  as  to  whether,  under  the  general 
issue,  evidence  of  facts  or  circumstances  tending  to  prove  the  truth  of  the 
charge,  or  of  general  rumors  and  reports  of  the  plaintiff's  guilt,  is  admissible 
in  mitigation  of  damages,  the  rule  of  the  principal  case,  excluding  such  evi- 
dence, is  supported  by  a  great  preponderance  of  authority:  Bradley  v.  Gibsov, 
9  Ala.  406;  Young  v.  Bennett,  4  Scam.  43;  Sanders  v.  Johnson,  6  Blackl  50; 
Kelley  v.  Dillon,  6  Ind.  426;  Beardsley  v.  Bridgman,  17  Iowa,  290;  JUdleyy* 
Perry,  16  Me.  21;  Bodwell  v.  Stoan,  3  Pick.  376;  Clark  v.  Munsell,  6  Met 
373;  Stone  v.  Vamey,  7  Id.  86;  Watson  v.  Moore,  2  Cush.  133;  Kenney  v. 
MeLaughUnf  6  Gray,  3;   CJiapman  v.  Ordway,  6  Allen,  696;   PoritAtif^  ▼• 
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Kdekum,  6  Id.  406;  Peterson  v.  Morgan,  116  Mass.  350;  Dame  ▼.  Kenneij,  25 
K.  H.  318;  PaOet  ▼.  Sargent,  36  Id.  496;  KniglU  ▼.  Foster,  39  Id.  576;  Wier 
T.  J&n,  51  Id.  177;  Mapes  ▼.  Ifedbs,  4  Wend.  659;  Boot  ▼.  i:tn(7,  7  Cow. 
613;  HackeU  ▼.  Proton,  2  Heisk.  264;  Jam^fi  ▼.  Fleming,  43  Mias.  710; 
Petrit  y.  i2D«e,  5  Watts  &  S.  364;  ^ed^ier  y.  Steevey,  2  Wharton,  313;  JSTay  v. 
Feirigal,  3  Pa.  Si.  223;  Minesinger  y.  iTcrr,  9  Id.  312;  UpcUgrove  y.  Ztm- 
merman^  13  Id.  619;  C%tiM  y.  OseU,  34  Id.  114;  SmUh  y.  ^7ni^,  39  Id.  441; 
Porter  y.  SotiiJU,  59  Id.  484;  Haskins  y.  Lumsden,  10  Wis.  359.  In  ^oum^i 
y.  Hall^  20  Vt.  232,  it  was  held,  howeyer,  that  if  the  reports  of  the  plaintiffs 
guilt  are  so  general  as  to  haye  affected  the  character,  they  are  admissible. 
This  is  based  npon  the  theory  that  reports  of  this  character  concerning  a 
party  may  haye  sach  eztensiye  circnlation  and  credence  as  to  constitute  a  bad 
repatatioii;  for  what  is  reputation  but  the  sum  total  of  what  a  man's  neigh- 
bors say  of  him  f 

There  ai%  many  cases,  howeyer,  which  hold  that  while  it  is  not  admissible 
to  proye  the  truth  of  a  defamatoxy  charge  under  the  general  issue,  in  mitiga- 
tion of  damages,  a  defendant  is  permitted  to  show  facts  and  circumstances 
which  tend  that  way,  and  which  raise  a  suspicion  of  guilt  in  order  to  rebut 
the  presumption  that  the  words  were  uttered  maliciously  and  without  cause: 
WimamsY.  Miner,  18  Conn.  464;  Haywood  y.  Foster,  16  Ohio,  88;  Bigden  v. 
WokoU,  6  Gill  &  J.  413;  Farr  y.  Basco,  9  Mich.  353;  fftison  y.  Dale,  19  Id. 
17;  overruling  Thompson  y.  Bowers,  1  Doug.  321.     In  Huson  y.  Dale,  supra, 
Christiancy,  J.,  after  a  reyiew  of  a  number  of  cases,  lays  down  the  rule  to  be 
thattheeyidenceis  admissible  if  it  shows  that  the  defendant  belieyed,  on 
leasonable  ground,  that  the  charge  was  true,  eyen  though  it  may  tend,  also, 
to  prore  the  truth  of  the  charge  in  fact,  if  it  is  not  offered  for  that  purpose, 
but  solely  to  rebut  the  presumption  of  malice,  proyided  the  facts  are  such 
that  they  could  not  haye  been  pleaded  in  justification;  but  that  such  eyi- 
deuoe,  when  offered  in  mitigation,  must  be  treated  as  a  conclusiye  admission 
of  the  falsity  of  the  chaise.     It  was  held,  on  the  other  hand,  in  Parkhurst  y. 
KeicJium,  6  Allen,  406,  and  Watson  v.  Moore,  2  Cush.  133,  that  the  defend- 
ant's  belief  that  the  charge  was  true,  or  the  fact  that  he  had  reasonable 
groond  to  belieye  it  true,  furnished  no  defense  or  palliation  for  the  speaking 
of  the  words.     This  ruling  seems  to  proceed  upon  the  theory  that  the  grava- 
msn  of  slander  lies  in  the  fact  that  the  words  are  false,  and  not  in  the 
defendant's  knowledge  of  theff  faUity;  and  that  the  injury  to  the  plaintiffs 
cbaiacter  is  just  as  great  where  the  words  are  uttered  with  a  belief  in  their 
truth,  as  where  the  utterer  knew  them  to  be  false. 

The  rule  laid  down  in  Por^ry.  Boikins,  59  Pa.  St.  484,  and  the  other  Penn- 
lylvania  cases  aboye  cited,  is  that,  while  the  defendant  is  permitted  under 
Cie  general  issue,  to  proye  circumstances  going  to  show  that  the  words  were 
uttered  under  an  honest  mistake,  the  eyideuce  must  not  tend  in  the  slightest 
dq[ree  to  substantiate  the  truth  of  the  charge.  If  it  forms  one  link  in  the 
cham  that  would  fasten  guilt  upon  the  plaintiff  it  cannot  be  admitted.  The 
only  defect  in  this  rule  is  the  difficulty  of  its  application  to  particular  facts. 
It  requires  nice  discrimination  to  present  such  eyidence  as  will  show  that  the 
defendant  made  the  charge  honestly  without  at  the  same  time  showing  that 
there  was  some  ground  for  making  it. 

In  some  of  the  cases  it  is  held  to  be  admissible  to  show  in  mitigation  o! 
damages  that  the  defendant  did  not  originate  the  slander  but  only  repeated 
what  others  told  him:  Hinkle  v,  Davenport,  38  Iowa,  355;  but  this  is  denied 
m  Mapes  y.  Weeks,  4  Wend.  659;  Clark  y.  Mumell,  6  Met.  373.  The  ad- 
misBion  of  such  eyidence  seems  to  be  based  on  the  idea  that  a  slander  may  be 
Kiteiated  until  it  becomes  harmless.     A  safer  and  better  rule  is  to  hold  one 
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who  retails  another's  slander  as  gnilty  as  the  original  manofactarer.  Indeed 
a  strict  enforcement  of  responsibility  against  those  who  repeat  defamatoiy 
reports  seems  to  be  more  necessary  than  against  those  who  originate  them; 
for,  while  there  are  bat  few  who  have  the  wit  to  invent  a  plansible  slander 
there  are  many,  unfortunately,  who  are  base  enongh  to  assist  in  its  oircnlatioiL 


Webb  v.  Townsend. 

fl  PlOKKBDIO,  21.] 

DowKR  IN  Wild  Lands. — ^A  widow  is  not  entitled  to  dower  in  wild  lands 
aliened  by  the  husband  and  afterwards  brought  into  oultivation  by  the 
grantee. 

Writ  of  dower.  The  question  was  as  to  the  demandant's 
right  to  dower  in  certain  land  which  was  aliened  in  a  wild  and 
uncultivated  state  by  the  husband,  and  which  at  the  time  of  the 
demand  had  been  brought  under  cultivation  by  the  grantee  and 
those  claiming  under  him. 

MUla,  for  the  demandant,  contended  that  Conner  v.  Shepherd, 
16  Mass.  164,  denying  a  widow's  right  to  dower  in  wild  land, 
made  an  inroad  on  the  common  law,  and  should  not  be  extended 
to  a  case  where  the  land  had  been  reclaimed  by  cultivation  at 
iihe  time  of  the  demand  of  dower  and  that  under  the  authority 
>of  Nanh  v.  BoUwaod^  decided  in  1783  and  cited  in  Story's  Plead- 
ings 366,  and  not  overruled  by  Conner  v.  Shepherd,  the  de- 
mandant in  this  case  was  entitled  to  dower.  He  also  cited 
Jiacbion  v.  Brotrnison,  7  Johns.  237  [5  Am.  Dec.  258],  and  Jocib- 
son  V.  Selliok,  8  Id.  262,  to  show  that  in  New  York  iiiere  may  be 
an  estate  by  curtesy  in  wild  land,  and  claimed  that  dower  was 
the  correlative  of  curtesy. 

Dewey,  contra. 

By  Court.  In  Conner  v.  Shepherd,  it  was  decided  that  a 
widow  is  not  dowable  of  land  in  a  wild  and  uncultivated  state. 
In  several  other  cases  it  has  been  determined,  that  when  laod 
of  which  a  widow  is  dowable  shall  have  been  increased  in  value 
by  a  grantee  of  the  husband,  her  dower  shall  be  assigned  ac- 
cording to  the  value  of  the  land  when  alienated.  In  the  case 
before  us,  when  the  alienation  took  place,  the  land  was  in  a 
state  of  natare,  and  the  demandant  could  not  have  had  dower. 
At  the  time  when  dower  was  demanded,  the  land  had  become 
a  cultivated  farm,  but  altogether  by  the  labor  of  the  grantee,  of 
those  who  claim  under  him. 

It  is  contended  that  some  of  the  reasons  on  which  the  decisum 
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in  Conner  v.  Shepherd  -was  founded  do  not  apply  in  this  case, 
because  now  the  land  is  in  a  state  to  admit  of  the  enjoyment  of 
dover  without  committing  waste  and  thus  forfeiting  dower  the 
moment  it  is  begun  to  be  enjoyed,  which  would  not  bo  the  case 
in  respect  to  land  wholly  uncultivated.  But  if  the  principle 
settled  in  the  case  of  Libby  v.  Sioelt,  Story's  Pleadings,  365,  U 
to  be  applied,  it  would  follow  that  there  would  be  nothing  on 
which  the  commissioners  could  act,  who  should  be  appointed  to 
assign  the  dower.  They  would  be  required  by  the  commission 
to  set  off  such  a  part  of  the  land  as  would  yield  one  third  part 
of  the  rents  and  profits  as  they  were  at  the  time  of  the  alienation, 
at  which  time  there  were  no  rents  and  profits,  so  that  the  widow 
could  get  nothing.  It  follows  necessarily  from  the  cases  before 
settled  in  relation  to  dower,  that  the  demandant  cannot  prevail 
in  this  action.  Tbe  husband  was  not  seised  during  tbe  coyer- 
tnie  of  any  estate  of  which  the  widow  could  be  endowed.  The 
land  in  which  she  now  demands  her  dower  has  been  put  into 
the  state  which  subjects  it  .to  dower«  only  by  the  labor  and  ex* 
pense  of  the  tenant,  and  those  under  whom  he  claims.  This 
cannot  be  to  the  benefit  of  the  widow  of  him  who  left  it  witbout 
having  done  anything  to  change  its  natural  state.  The  case  of 
Hiath  V.  BoUwood  was  determined  before  we  had  reports  of  the 
decisions  of  this  court  and  we  do  not  know  the  grounds  on 
which  it  was  decided. 
Demandant  nonsuit. 


Ab  to  whether  »  widow  ia  entitled  to  the  benefit  of  improvements  on  the 
uognment  of  dower  in  ahened  lands,  see  Thompson  y.  Morrow,  9  Am.  Deo. 
35B  and  note,  and  Hale  v.  James,  10  Id.  328. 

In  While  V.  Cutler,  17  Pick.  248,  it  was  held  on  the  authority  of  the 
(nncipal  case,  that  a  widow  is  not  dowable  of  land  whose  sole  valne  consists 
in  the  wood  and  growing  timber  on  it.  unless  it  is  assigned  to  her  in  connec- 
te  with  other  cultivated  land. 


D WIGHT  V.  Brewster. 

[1  PXOKXBXNO,  60.] 

Oncxoir  CABRiEBa»  who  are. — Where  the  proprietors  of  a  stage-coach  were 
in  the  habit  of  carrying  parcels,  for  hire,  which  did  not  belong  to  the 
psawngers,  it  was  held  that  they  were  common  carriers,  and  were  lirJilo 
u  partners  for  the  loss  of  a  parcel  by  the  driver,  who  was  one  of  the 
proprietors,  the  responsibility  being  the  same  whether  the  driver  w&j  in- 
formed that  the  parcel  contained  money  or  that  it  contained  papei-a  as 
nlnable  as  money,  and  that  a  clause  in  the  published  advertisement  of 
the  proprietors  that  all  baggage  was  "at  the  risk  of  the  owners/*  did  not 
apply  to  such  a  parceL 
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Paiicels  Carried  bt  Mail  Carriers. — ^The  provision  of  the  United  States 
statutes  prohibiting  mail  carriers  from  carrying  letters  or  packets  outside 
the  mail,  does  not  apply  to  a  sealed  envelope  containing  money  or  bank 
notes,  even  though  a  letter  accompany  the  parcel,  unless  such  letter 
is  proved  not  to  relate  to  the  parcel. 

AcnoN  on  the  case.  The  declaration  containing  three  counts: 
The  first  in  trover,  the  second  charging  the  defendants  jointly 
as  common  carriers  on  an  undertaking  to  cany  a  certain  pack* 
age  of  bank  notes  for  hire,  and  the  third  alleging  an  undertak- 
ing to  carry  the  package  for  a  reward,  and  its  loss  through  the 
negligence  of  the  defendants.  Plea,  the  general  issue.  At  the 
trial  it  appealed  that  the  plaintiffs  gave  a  sealed  package  con- 
taining money,  to  Sargent,  one  of  the  defendants,  in  the  pres- 
ence of  the  other  defendant,  Brewster,  to  be  carried  from 
Northampton  to  Springfield  in  a  stage-coach  owned  and  run  by 
the  defendants,  of  which  Sargent  was  the  driver;  that  the  mail 
was  carried  in  this  coach  under  a  contract  with  Brewster;  that 
Springfield  was  off  the  mail-route  specified  in  the  contract, 
though  the  coach  usually  went  that  way,  and  that  there  was  a 
post-office  between  Northampton  and  Springfield;  that  it  was 
the  practice  to  carry  in  the  coach  for  hire,  packages  which  did 
not  belong  to  passengers,  the  compensation  for  small  packages 
being  paid  to  the  driver,  who  received  less  wages  from  the 
proprietors  on  that  account,  and  larger  j^ackages  being  entered 
on  the  way  bills,  the  proprietors  receiving  the  pay  for  their 
transportation;  and  that  there  was  a  clause  in  the  defendants' 
published  advertisement,  which  was  known  to  the  plaintifEs,  to 
the  effect  that  all ''  baggage"  was  "  at  the  risk  of  the  owners." 
The  loss  of  the  package  in  question  being  proved,  the  jury  were 
instructed  that  the  practice  of  carrying  packages  for  hire  above 
mentioned,  if  proved,  constituted  the  defendants  common  car- 
riers; that  the  word  *' baggage"  in  the  advertisement  did  not 
include  packages  like  that  sent  in  this  case,  and  that  the  de* 
fendants  were  chargeable  as  partners.  The  question  as  td 
whether  the  contract  for  carrying  the  said  package  was  unlaw* 
ful  under  the  act  of  congress  prohibiting  mail  carriers  from 
carrying  letters  and  packets  outside  the  mail  was  reserved  for 
the  consideration  of  the  whole  court.  The  jury  found  a  ver- 
dict for  the  defendants  on  the  first  and  third  counts,  and  for 
tho  plaintiffs  on  the  second. 

The  case  of  Partridge  against  the  same  defendants,  involying 
similar  facts,  and  tried  upon  similar  counts  in  the  declaration, 
was  heard  at  the  same  time.     In  that  case  it  appeared  that  the 
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figent  of  Partridge  delivered  to  Sargent  a  package  contaiidng 
bank  notes  belonging  to  Partridge,  and  other  bank  notes  be- 
longing to  Messrs.  Dwight,  and  informed  him  that  it  contained 
papers  as  yaloable  as  money;  upon  which  the  jury  were  in- 
stnicted  that  the  defendants'  responsibility  was  the  same  as  if 
Sargent  had  been  told  that  the  package  contained  money.  The 
verdict  was  for  the  plaintiff  on  the  second  and  third  counts. 

The  question  was  as  to  the  correctness  of  the  instructions  in 
the  two  cases. 

Howe  and  Strong,  for  the  defendants,  contended :  First,  That 
the  business  of  the  defendants  being  the  transportation  of  pas- 
sengers and  their  baggage,  they  were  not  common  carriers,  citing 
Lnelt  Y.  Hobbs,  2  Show.  127;  Jackson  v.  RogerSy  Id.  327;  Boson 
y.Sanford,  1  Id.  104;  Lcme  v.  CotUm,  1  Salk.  18;  Second,  That 
the  defendants  were  not  liable  upon  the  alleged  contract  for  car- 
rying said  package,  because  said  contract,  if  made,  was  illegal 
under  the  laws  of  the  United  States  relating  to  the  carrying  of 
the  mails,  citing  Powell  v.  Layton,  5  Bos.  &  P.  365;  Max  v.  Bob^ 
erts,  Id.  454,  and  Wheeler  v.  Russell,  17  Mass.  258. 

G,  Bliss  and  E.  H.  MUls,  for  the  plaintiffs,  cited  Rennet  v. 
Clough,  1  Barn.  &  Ad.  461;  Johnson  v.  Hudson,  11  East,  180; 
Gremore  v.  Valofi,2  Camp.  144;  Coolidge  v.  Inglee,  13  Mass.  34; 
Chester  Glass  Co.  v.  Dewey,  16  Id.  94  [8  Am.  Deo.  128];  Musson 
V.  Fales,  Id.  332. 

By  Court,  Pabxeb,  C.  J.  The  count  in  trover  is  not  supported, 
because  there  was  no  evidence  of  any  actual  conversion,  or  of 
any  demand  and  refusal;  the  bank  notes  came  lawfully  into  the 
hands  of  the  defendants  by  delivery  from  the  plaintiffs'  agent, 
and  some  misapplication  of  them  should  have  been  proved  to 
entitle  the  plaintiffs  to  recover  on  this  count. 

On  the  second  count,  which  charges  the  defendants  as  com- 
mon carriers,  we  think  the  facts  proved  are  sufficient  to  consti- 
tute them  such.  Packages  were  usually  taken  in  the  stage* 
coach  for  transportation;  large  packages  were  entered  in  the 
book  kept  for  the  proprietors,  and  compensation  taken  for  their 
use.  That  the  principal  business  was  to  carry  the  mail  and 
passengers,  is  no  reason  why  the  proprietors  should  not  be  com- 
mon carriers  of  merchandise,  etc.  A  common  carrier  is  one 
who  undertakes,  for  hire  or  reward,  to  transport  the  goods  of 
such  as  choose  to  employ  him,  from  place  to  place.  This  may 
be  carried  on  at  the  same  time  with  other  business.  The  in- 
Biniction  of  the  judge  in  this  particular,  that  the  practice  of 
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taking  parcels  for  hire,  to  be  convejed  in  the  stage-coach,  con* 
fitituted  the  defendants  common  carriers,  wo  think,  was  lig^ht. 

A  question  arose,  whether,  admitting  tiieiii  lo  bo  such,  they 
had  not  limited  their  responsibility,  by  advertising  that  all  bag- 
gage was  at  the  risk  of  the  owners;  but  this  manifestly  applied 
to  the  baggage  of  passengers,  it  being  in  the  same  advertise- 
ment which  stated  the  route,  the  fare,  etc.  It  was  intended  to 
guard  the  proprietors  from  liability  in  case  the  trunks,  etc., 
should  be  stolen. 

Another  question  was,  whether  the  defendants  could  be 
jointly  charged  as  partners.  They  were  joint  proprietors  of 
the  stage-coach,  interested  alike  in  the  profits;  the  driver,  one 
of  the  proprietors,  received  the  package,  the  other  was  present 
at  the  time.  The  legal  presumption  is  that  both  shared  the 
proceeds  of  all  the  business  of  the  coach.  Besides,  if  Sargent 
is  to  be  considered  only  as  the  driver,  in  this  transaction,  the 
proprietors  woidd  be  answerable  as  common  carriers  for  any 
loss  occasioned  by  his  breach  of  trust,  or  negligence,  or  non- 
performance of  his  duty,  from  any  cause  which  would  not  by 
law  excuse  him  were  he  alone  liable;  for  the  owners  of  the 
vehicle,  if  used  for  their  profit,  are  the  common  carriers,  and 
not  the  mere  driver. 

It  has  been  said  that  the  driver  was  misinformed  as  to  the 
contents  of  the  parcel,  not  being  told  that  it  contained  money; 
but  we  are  of  opinion  that  the  object  in  telling  him  that  it  con- 
tained papers  as  valuable  as  money,  was  to  make  him  cautious, 
and  that  such  information  would  have  as  much  efiect  as  to  tell 
him  it  contained  bank  notes. 

The  principal  ground  of  defense  to  the  action  was  that  by  the 
law  of  the  United  States  it  was  made  unlawful  for  a  carrier  of 
the  mail  to  take  any  letter  or  packet  and  deliver  it  to  the  person 
to  whom  it  was  sent,  and  that  such  mail  carrier  was  made  liable 
to  a  penalty  for  so  doing;  that  if  it  was  unlawful  to  carry,  it 
must  be  unlawful  to  send,  and  that  no  action  could  be  main- 
tained for  the  non-performance  of  an  undertaking  that  consti- 
tuted an  offense.  That  no  action  will  lie  for  dfunages  for  not 
performing  an  unlawful  contract,  has  been  settled  by  this  court 
in  several  actions  heretofore.  The  cases  of  Springfield  Bank  ▼. 
Merrick,  14  Mass.  422;  BusseU  v.  De  Grand,  15  Id.  35;  and 
Wheeler  v.  EumiU,  17  Id.  258,  establish  this  principle,  and  the 
English  cases  are  full  to  this  point.  The  principle  settled  is, 
that  a  party  to  an  unlawful  contract  shall  not  receive  the  aid  of 
the  law  to  enforce  that  contract,  or  to  compensate  him  for  the 
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breach  of  it.  It  is  not  easj,  however,  to  discern  how  a  party 
to  snch  contract,  who  becomes  possessed  of  the  property  of  the 
other  party,  with  which  he  is  to  do  something  which  the  law 
prohibits,  can  acquire  a  right  to  that  property.  The  contract 
being  Toid,  the  property  is  not  changed  if  it  remains  in  the 
hands  of  him  to  whom  it  is  committed.  If  he  has  executed  the 
contract  with  it,  or  it  has  become  forfeited  by  judicial  process, 
or  if  stolen  or  lost  without  his  fault,  he  may  defend  himself 
against  any  demand  of  the  owner  in  ordinary  cases;  but  if  ho 
lias  it  in  his  possession,  he  must  be  liable  for  the  value  of  it; 
so  that  in  an  action  of  trover,  with  proper  evidence  of  a  con- 
version, the  plaintiff  would  undoubtedly  prevail.  The  action 
we  are  now  considering,  however,  is  of  a  different  sort,  and 
although  technically  founded  on  tort,  arises  out  of  a  contract; 
for  the  undertaking  of  a  common  carrier  is  a  contract;  so  that 
if  the  receiving  of  a  parcel,  which  is  the  subject  of  this  action, 
was  prohibited  by  the  statute  and  made  penal,  an  action 
founded  essentially  upon  a  breach  of  that  contract,  though  in 
the  form  of  tort,  could  not  be  maintained. 

We  are  then  to  consider  the  statute  of  the  United  States,. 
and  see  whether  the  undertaking  of  the  defendants,  in  relation 
to  this  parcel,  was  prohibited  and  made  penal.  The  parcel  was 
proved  to  be  a*number  of  bank  notes  belonging  to  the  several 
plaintiffs,  covered  by  a  paper  which  was  sealed  and  directed  to 
the  Messrs.  Dwight,  of  Springfield.  It  does  not  appear  that 
anything  was  written  within,  or  that  there  was  any  letter  other 
than  the  parcel  prepared  as  above. 

The  seventeenth  section  of  the  statute  requires  that  the  mail 
carrier  shall  deliver  any  letters  he  has  received  at  the  first  post- 
office  to  which  he  shall  arrive,  in  order  that  the  same  may  be 
duly  entered,  etc.,  and  the  postage  secured.  The  eighteenth 
section  enacts  that  if  any  person  concerned  in  carrying  the  mail 
of  the  United  States,  shall  collect,  receive  or  carry  any  letter 
or  packet,  or  shall  cause  the  same  to  be  done,  contrary  to  the 
act,  he  shall  forfeit  and  pay  a  sum  not  exceeding  fifty  dollars. 
It  appears  there  was  a  post-office  at  which  the  mail-carrier  was 
obliged  to  stop,  between  Northampton,  where  he  received  the 
parcel,  and  Springfield,  where  it  was  to  be  delivered;  and  if 
the  parcel  carried  was  a  letter  or  packet  within  the  meaning  of 
the  seventeenth  section,  the  ofiense  constituted  by  the  eight- 
eenth section  was  committed.  So  that  the  true  question  is, 
whether  this  parcel  was  a  letter  or  packet.  All  penal  statutes 
must  be  construed  strictly,  at  least  so  that  nothing  may  be  con- 
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etrued  into  an  offense,  which  was  not  intended  to  be  made  such 
bj  the  legislature.  The  carrying  of  any  parcel  or  bundle  of 
merchandise  is  not,  as  we  perceive,  prohibited  by  the  letter  of 
the  statute,  nor  is  it  within  its  spirit;  for  the  object  to  be  se- 
cured was  a  revenue  from  the  carrying  of  letters.  A  letter  is  a 
message  in  writing;  a  packet  is  two  or  more  letters  under  one 
<'over.  The  merely  covering  a  parcel  of  gloves,  silk  hose,  or 
other  merchandise,  with  paper,  and  directing  it  to  the  person 
to  whom  it  is  sent,  would  not  make  such  parcel  a  letter;  nor 
is  there  any  difference  between  such  a  parcel  and  one  contain- 
ing bank  notes. 

Upon  examining  all  the  sections  of  the  statute,  it  is  apparent 
that  letters  only  were  the  subject  of  the  prohibitory  clauses. 
If  the  mail  carrier  had  been  prosecuted  for  the  penalty,  we 
think  he  could  not  have  been  convicted  on  proof  of  the  facts 
which  have  appeared  in  this  action. 

And  even  if  there  had  been  evidence  that  a  letter  aooompa- 
nied  the  parcel  of  notes,  we  think  that,  by  due  construction  of 
the  sixteenth  section  of  the  statute,  no  offense  would  have  been 
committed,  and  no  penalty  incurred.     That  section  prohibits 
any  person,  other  than  the  postmaster-general,  or  his  deputies, 
or  persons  by  them  employed,  from  being  concerned  in  setting 
up  or  maintaining  any  foot  or  horse-post,  stage-wagon,  or  other 
stage-carriage,  on  any  established  post-road,  or  from  one  post- 
town  to  another,  on  any  adjacent  or  parallel  road,  for  the 
purpose  of  carrying  any  letters  or  packets,  except  newspapers, 
etc.,  and  punishes  by  a  penalty,  the  carrying  of  letters,  etc., 
except  such  as  may  be  directed  to  the  owner  of  the  conveyance, 
and  relating  to  the  same,  or  to  the  person  to  whom  any  packet 
or  bundle  in  such  conveyance  is  intended  to  be  delivered.    The 
carrier  of  the  mail  is  not  prohibited  from  taking  packets  and 
bundles,   any  more  than  passengers.     He  will  have  a  right, 
then,  under  this  section,  to  take  letters  directed  to  the  owners 
of  such  packets  or  bundles.     If,  therefore,  a  letter  had  been 
proved  to  have  been  sent  with  the  parcel  of  bank-notes,  no 
offense  would  have  been  committed. 

The  case  of  Bennei  v.  Clough  is  similar  to  the  present  one. 
Thore  a  parcel  containing  bank-notes,  stamps,  and  a  letter,  was 
sent  by  a  common  carrier,  and  there  being  no  evidence  of  the 
contents  of  the  letter,  the  presumption  of  law  was,  that  it  re- 
lated to  the  parcel  sent.  So  here,  supposing  a  letter  had  been 
sent,  unless  its  contents  were  proved,  it  would  be  presumed  to 
relate  to  the  bundle. 

Judsrment  according  to  the  verdict. 
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Iq  HaU  V.  Corcoran^  107  Mass.  256,  Gray,  J.,  approves  the  opinion  hen 
eipreved,  that  where  one  person  delivers  property  to  another,  for  a  certain 
purpose,  which  is  unlawful,  the  latter  does  not  thereby  acquire  the  right  to 
eonrert  the  projierty  to  his  own  use,  but  trover  will  lie  for  it,  although  the 
contact  nndfir  which  it  was  delivered  is  illegaL 
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[1  FiGXBBIHO,  62.] 

SHStai'a  LiABZLrrr  tor  Deputy's  Tbespass.— ^Although  a  sheriff  is  liable 
for  a  trespaaa  committed  by  his  deputy  alone,  he  cannot  be  sued  therefor 
jointly  with  the  deputy,  nor  will  an  action  lie  against  him  after  a  judg- 
ment against  the  deputy,  upon  which  execution  has  been  issued. 

Tbe8pa88,  de  boffds  asportaJtis^  against  the  defendant,  as  sheriff. 
Pleas:  first,  the  general  issue;  and,  second,  a  special  plea  in  bar, 
to  the  effect  that  the  taking  complained  of  was  committed  by 
one  King,  the  defendant's  deputy,  under  a  certain  execution 
against  the  Chester  Glass  company,  the  goods  taken  being  the 
property  of  the  plaintiff,  who  was  a  member  of  that  company, 
&Qd  that  the  plaintiff  had  sued  King  for  the  trespass  and  recov- 
ered judgment,  upon  which  execution  had  been  issued,  which 
judgment  was  still  in  force.    The  plaintiff  replied  to  the  second 
plea,  that  the  judgment  and  execution  against  King  had  not 
been  satisfied;   that  King  was  insolvent,  and  that  for  want  of 
goods  the  execution  was  levied  upon  his  body  and  he  was  com- 
mitted to  jail,  whence  he  was  afterwards  duly  discharged  by 
order  of  law.     The  defendant  demurred  generally  to  the  reply. 

5iM8,  for  the  demurrer,  cited  Brown  v.  IFootton,  Cro.  Jac.  73; 
S.C.,Telv.  67;  S.  C,  Mo.  762;  1  Chit.  PI.  76;  Com.  Dig.  Ac- 
tion, K.  4;  LetidaU  v.  Pinfold,  1  Leon.  19;  Warden  v.  Bailey, 
4'I!aun.  88,  and  note;  Bird  v.  BandaU,  3  Burr.  1354;  ffeydon's 
<»«,  11  Co.  5;  Bac.  Abr.  Damages,  D.  4;  2  Esp.  N.  P.  238 

(Gonid'a  ed.);  Boberison  v.  Smith,  18  Johns.  459  [9  Am.  Deo. 
227]. 

E.  H.  Mills  and  «71  MiUs,  for  the  plaintiff,  contended  that  the 
defendant  and  his  deputy  were  co-trespassers  and  jointly  liable, 
and  that  a  judgment  and  execution  against  the  deputy,  without 
^tisfaction,  constituted  no  bar  to  an  action  agaiust  the  princi- 
pal citing  Dyke  v.  Mercer,  2  Show.  394;  Whiteacres  v.  Hamhin^ 
*^»Cro.  Car.  75;  Livingston  v.  Bishop,  1  Johns.  290  [3  Am. 
1^.  330];  Metcalfs  note  to  Yelv.  68. 
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By  Court,  Pareeb,  C.  J.  (after  stating  the  facts):  Whether 
these  facts  constitute  a  good  bar  to  the  present  action  against 
the  sheriff,  is  the  question  for  us  to  determine. 

It  has  been  argued  by  the  defendant's  counsel,  that  if  the 
sheriff  is  to  be  considered  a  co-trespasser  with  his  deputy,  in 
any  tortious  act  done  by  the  latter,  a  judgment  recovered  against 
the  deputy,  without  satisfaction,  is  of  itself  a  bar;  but  although 
tbis  principle  may  be  supported  by  some  of  the  older  authori- 
ties, the  more  modem  decisions  seem  to  maintain,  that  nothing 
short  of  satisfaction  of  a  judgment  against  one,  will  bar  an 
action  against  his  fellows.  The  cases  to  this  point  are  well 
summed  up  in  Metcalf's  edition  of  Yelverton,  page  67,  and  the 
result  seems  to  be  as  is  above  stated.  We  do  not,  however, 
decide  this  case  upon  this  point,  because  we  do  not  find  any 
cases  of  trespass  de  bonis  asportalia  in  which  the  doctrine  has 
been  applied;  and  there  may  be  good  reason  for  a  distinction 
between  this  and  trespass  for  a  personal  wrong  or  injury  done 
to  property.  The  case  commented  on  by  the  learned  editor  of 
Yelverton,  was  trover  for  goods;  and  a  judgment  and  execution 
sued  against  a  joint  tortfeasor  was  held  a  good  bar;  and  it  is 
stated  in  the  note,  that  no  case  has  been  found  in  which  this 
doctrine  has  been  overruled.  The  principal  reason  assigned  by 
the  court  for  their  opinion  is,  that  by  the  judgment  in  trover 
against  one,  the  property  in  the  goods  converted  is  vested  in 
the  jjarty  sued.  If  this  reason  is  sufficient  to  maintain  the  judg- 
ment of  the  court  in  that  case,  it  is  not  easy  to  see  why  the  same 
doctrine  will  not  apply  to  trespass  de  bonis  asporiatis;  for  by  a 
judgment  the  property  of  the  goods  will  vest  in  the  defendant, 
and,  as  no  co-trespassers  are  entitled  to  contributions  among 
each  other,  it  would  seem  unjust  that  one  should  have  all  the 
property,  and  another  pay  all  the  damages. 

No  doubt,  in  the  case  of  joint  and  several  obligors,  promisors, 
and  trespassers  for  personal  injuries  merely,  the  law  is  well 
settled;  and  in  3  East,  258,  LordEllenborough's  expressions  are 
broad  enough  to  comprehend  all  manner  of  trespasses;  for  he 
says:  **  A  judgment  recovered  in  any  form  of  action  is  still  but 
a  security  for  the  original  cause  of  action,  until  it  be  made 
productive  iu  satisfaction  to  the  party;  and  therefore  till  then 
it  cannot  operate  to  change  any  other  collateral  concurrent 
remedy  which  the  party  may  have."  But  his  lordship  obviouslv 
had  reference  to  cases  of  several  securities  for  the  same  demand 
or  contract,  and  his  general  expressions  must  be  considered  as 
limited  to  cases  of  the  nature  of  that  which  was  before  him. 
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This  question  may  be  considered  as  not  entirely  settled,  and  as 
there  is  another  point  upon  which  this  cause  may  be  determined 
ve  do  not  give  any  decisive  opinion  on  it. 

The  point  upon  which  a  majority  of  the  court  are  agreed,  is, 
that  the  sheriff  and  his  deputy  are  not  to  be  considered  as  joint 
trespassers  in  any  tort  done  by  the  latter  alone,  so  as  to  subject 
them  either  to  a  joint  action,  or  to  give  the  party  injured  a  right 
to  bring  his  action  against  one,  after  having  recovered  judg- 
ment and  sued  out  execution  against  the  other. 

The  sheriff  is  considered  by  the  law  as  a  trespasser  for  the 

act  done  by  his  deputy,  rather  by  fiction  of  law,  for  the  better 

oecarity  of  the  party,  than  from  analogy  to  the  principles  which 

constitute  joint  trespassers  generally.     He  neither  does  the  act 

himself,  nor  is  present  aiding  and  abetting,  nor  is  it  done  by 

his  express  command.     The  deputy  is  to  be  considered  as  acting 

under  the  command  of  the  law,  as  much  as  the  sheriff  himself 

▼oold  be,  if  the  act  were  done  by  him.    He  acts  upon  each 

particular  precept  independently  of  his  master's  orders,  and  he 

<»nnot,  while  he  remains  in  office,  be  prevented  by  the  sheriff, 

from  executing  any  precept  which  comes  lawfully  into  his  hands. 

The  relation  of  sheriff  and  deputy  is  not  in  all  respects  like  that 

of  master  and  servant;  as,  for  instance,  a  master  cannot  be 

sued  in  trespass  for  any  act  willfully  done,  without  authority 

from  him,  by  the  servant,  though  he  is  answerable  in  case  for 

the  damages  occasioned  by  the  negligent,  careless,  or  unskillful 

conduct  of  the  servant  in  any  matter  coming  within  his  duty  as 

a  servant. 

This  principle  appears  to  have  been  settled  in  the  case  of 
McManus  v.  Cricket,  1  East,  106,  after  great  deliberations  and 
a  consideration  of  all  the  authorities.  But  in  the  case  of  an 
action  against  a  sheriff  for  a  tortious  act  done  by  his  deputy, 
it  id  held  here,  as  well  as  in  England,  that  trespass  only  lies, 
although  he  were  not  present,  and  did  not  command  the  act. 
In  the  case  of  Orinnell  v.  Phillips^  1  Mass.  530,  the  doctrine 
was  established  and  the  practice  has  been  conformable  to  it 
ever  aiuce;  and  in  a  former  action  between  these  parties,  for 
the  same  taking  which  is  the  ground  of  the  present  action,  it 
ivaa  determined  by  this  court  that  trespass  and  not  case  was 
the  proper  action,  where  the  sheriff  was  charged  with  the  act 
of  his  deputy. 

The  liability,  therefore,  of  the  sheriff  arises  from  the  peculiar 
elation  which  exists  between  him  and  his  deputy,  and  is  im- 
JMMed  by  law,  in  order  that  he,  being  always  a  responsible 
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person,  may  stand  as  a  substitute  for  the  deputy,  when  any 
wrongful  act  is  done.  It  has  even  been  questioned  whether  | 
any  action  will  lie  against  the  deputy  for  any  official  misde- 
meanor of  his  own,  and  it  was  only  because  the  deputy  was 
in  some  sort,  according  to  our  statutes,  an  independent  officer, 
that  an  action  was  held  to  lie;  as  in  the  case  of  Draper  v.  Ar- 
nold, 12  Mass.  449;  where  it  was  intimated  by  the  court  that 
the  plaintiff  had  his  election  to  sue  the  sheriff  or  his  deputy. 
That  they  have  not  been  considered  co-trespassers  may  be  in- 
ferred from  the  circumstance  that  no  action  has  been  brought 
against  the  two  together,  within  the  knowledge  of  any  of  the 
court.  There  are  inconveniences  attending  the  doctrine  con- 
tended for  by  the  plaintiff's  counsel,  which  would  make  us 
regret  that  it  had  been  established  as  law.  The  plaintiff  hav- 
ing elected  to  sue  the  deputy,  leaves  the  sheriff  without  any 
right  to  pursue  his  remedy  upon  the  bond  as  long  as  the  pro- 
cess may  remain  in  court,  and  perhaps  ignorant  of  the  cause  of 
the  action  pending;  he  will  therefore  see  no  occasion  to  call  on 
the  sureties,  and  in  the  meantime  the  circumstances  may  be  so 
changed  that  he  may  lose  his  indemnity.  Or,  if  the  sureties 
remain  good,  they  will  be  likely  to  suffer  by  the  delay,  as  they 
will  have  no  cause  of  action  against  the  deputy  until  they  are 
called  upon  by  suit.  In  the  meantime  the  man  who  did  the 
mischief  will  have  acquired  a  right  in  the  goods  taken,  by  the 
judgment  against  him;  so  that  he  may  gain  by  his  misconduct, 
while  all  who  are  responsible  for  him  may  be  sufferers. 

It  is  sufficient  for  a  party  suffering  by  the  act  of  a  minister 
of  the  law,  that  he  has  the  option  of  suing  the  officer  who  did 
the  act,  and  the  creditor  who  commanded  it,  in  case  of  attach- 
ment or  levy  upon  goods,  and  also  may  elect  to  bring  the  action 
immediately  against  the  superior  officer,  who  is  held  construct- 
ively to  have  done  the  act  himself,  instead  of  the  deputy.  If 
he  chooses  to  sue  the  deputy,  and  proceeds  to  judgment  against 
him,  and  sues  out  his  execution,  there  can  be  no  good  reason 
for  allowing  him  afterwards  to  resort  to  the  sheriff  at  the  hazard 
of  the  consequences  which  have  been  suggested. 

The  plea  in  bar  is  therefore  good. 

Wilde  J.  Not  being  able  to  concur  in  the  opinion  of  a  ma- 
jority of  my  brethren,  I  think  it  proper  to  state  very  briefly  the 
grounds  of  my  own  opinion,  to  all  the  material  parts  of  which  I 
understand  my  brother  Thacher  to  assent. 

Two  questions  are  to  be  considered:  1.  Whether  upon  the 
facts  admitted,  the  sheriff  and  the  deputy  may  be  considered  as 
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joint  trespassers;  2.  And  if  so,  then,  whether  an  unsatisfied 
judgment  against  one  tresx)a88er  can  be  well  pleaded  in  bar  to 
an  action  against  a  co-trespasser. 

1.  It  is  agreed  hy  all,  that  on  the  facts  in  the  case,  an  action 
may  be  maintained  against  either  the  sheriff,  or  the  deputy,  nt 
the  election  of  the  plaintiff.     Against  the  latter,  because  the  in- 
JDiT  complained  of  was  his  voluntary  act;  and  against  the  former, 
because  the  act  was,  in  contemplation  of  law,  authorized  and 
commanded  to  be  done  by  him.     Whatever  is  done  by  the 
deputy,  by  color  of  his  office,  is  presumed  to  be  authorized  by 
the  sheriff;  and  on  this  ground  alone  can  an  action  of  trespass 
be  maintained  against  them,  without  proof  of  an  express  assent 
on  his  part  to  the  act  done,  or  a  subsequent  recognition  of  it. 
Ackworth  V.  Kempe,  1  Doug.  40.     It  seems  to  me  equally  clear, 
that  whenever  a  trespass  is  committed  by  a  deputy,  by  color  of 
his  office,  the  party  injured  may  have  a  separate  action  against 
the  sheriff,  and  another  against  the  deputy;  and  may  proceed 
to  judgment  in  either.     The  pendency  of  an  action  against  the 
deputy,  could  not  be  pleaded  in  abatement  in  an  action  against 
the  sheriff.    If  this  be  true,  I  cannot  imagine  what  objection 
could  be  made  to  a  joint  action  against  both;  or  how  such  a 
case  is  to  be  distinguished  from  the  general  principle,  that 
vhere  one  commits  a  trespass  by  the  command  of  another,  both 
are  trespassers.    It  is  said  that  no  case  can  be  found  of  a  joint 
action  against  the  sheriff  and  the  deputy.     It  may  be  so.     And 
hefore  the  case  of  Grinnell  v.  PhiUips,  1  Mass.  530,  no  action  of 
trespass,  I  believe,  had  ever  been  brought,  in  this  state,  against 
a  sheriff  for  the  misfeasance  of  his  deputy;  and  it  was  then 
much  doubted,  whether  an  action  in  that  form  could  be  main- 
tained.   It  is  rarely  necessary  to  sue  both  the  sheriff  and  the 
deputy,  as  satisfaction  can   commonly  be   obtained  from   the 
aheriff.      The  argument,   therefore,  derived  merely  from  the 
silence  of  the  books  on  this  point,  has  but  little  weight.     But  it 
is  said  that  the  plaintiff  had  only  the  election  to  sue  either  the 
sheriff  or  the  deputy,  and  I  admit  that  there  are  cases,  which 
seem,  in  some  measure,  to  countenance  this  position. 

In  the  case  of  FeshaU  v.  Layton,  2  T.  B.  712,  it  was  held  that 
the  sheriff  and  the  bailiff  are  not  both  answerable  for  separate 
penalties  for  the  same  act;  but  in  that  case  the  plaintiff  contended 
for  two  penalties;  and  the  principal  question  decided  was, 
whether  by  the  act  of  parliament  he  was  thus  entitled  to  recover. 
If  the  plaintiff  in  that  case  had  brought  a  joint  action  against 
the  sheriff  and  the  bailiff  for  one  penalty,  it  would  have  pre- 
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8ent<^d  a  different  question.  And  the  counsel  for  the  defendant 
in  that  ease  seems  to  admit  that  such  an  action  might  1>e  main* 
tained:  2  T.  R.  512. 

The  right  of  election  as  laid  down  in  the  case  of  Bato8on  y. 
Turner,  4  Johns.  469,  is  not  applicable;  the  plaintiff  was  held 
to  his  election  in  that  case,  because  the  remedies  against  the 
old  and  the  new  sheriff  for  the  escape  of  a  prisoner  were  incon- 
sistent; but  it  is  there  said  that  where  a  party  has  concurrent 
remedies  for  the  same  cause  of  action,  which  accrues  against 
all  at  the  same  time,  the  proceedings  may  be  carried  on  to 
judgment,  though  the  plaintiff  is  limited  to  a  single  satisfaction. 
I  do  not,  therefore,  consider  these  cases  as  decisive,  and  upon 
general  principles  I  am  of  opinion  that  the  sheriff  and  the 
deputy  may  be  treated  as  joint  trespassers.  The  law  looks  upon 
them  as  one  person,  and  they  may  therefore  well  be  sued  to- 
gether: Saunderson  v.  Baker,  3  Wils.  317. 

2.  In  regard  to  the  other  question,  there  are  contradictory 
decisions,  but  by  the  current  of  authorities  the  general  principle 
is  well  established  that  where  there  are  collateral  concurrent 
remedies  for  the  same  cause  of  action,  a  recovery  against  one 
person  without  satisfaction,  is  no  bar  to  an  action  against  an- 
other. This  doctrine  is  laid  down  by  Lord  Ellenborough  in  the 
case  of  Drake  v.  Mitchell,  3  East,  258,  and  is  recognized  in  sun- 
dry modem  cases:  Livingston  v.  Bishop,  1  Johns.  290;  Batoson 
V.  Turner,  4  Id.  475. 

This  is  the  acknowledged  rule  of  law  in  actions  against  the 
drawers  and  indorsers  of  bills  of  exchange,  and  against  co-ob- 
ligors who  are  severally  bound  in  the  same  bond.  And  the 
law  is  the  same  in  relation  to  co-trespassers:  Bro.  Abr.  Judg- 
ment, pi.  98.  There  is  no  difference  in  this  respect  between 
joint  contracts  and  joint  torts.  The  distinction  made  in  the 
case  of  Brown  v.  Wooton,  Yelv.  67;  Cro.  Jac.  73;  Mo.  762, 
where  a  contrary  doctrine  was  held,  has  been  frequently  denied 
to  be  law.  The  doctrine  of  transit  in  rem  judicatam  applies  only 
to  cases  where  the  person,  against  whom  judgment  has  been 
recoveried,  is  sued  again  on  the  original  cause  of  action.  And 
thus  limited,  it  is  a  wise  and  reasonable  doctrine.  For  if  the 
law  were  otherwise,  the  defendant  might  be  harassed  by  suc- 
cessive suits,  until  the  plaintiff  might  succeed  perhaps  in  ob- 
taining unreasonable  damages.  The  doctrine,  therefore,  in 
that  case  was,  I  think,  misapplied,  and  the  distinction  fails. 

The  ground  taken  by  Fenner,  J.,  according  to  the  report  of 
the  case  in  Oroke  appears  at  first  more  reasonable,  but  it  ia  is- 
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consistent  with  ibe  doctrine  as  laid  down  by  Brooke  Abr.  Judg* 
ment,  pi.  98,  that  co-trespassers  may  be  sued  seyerally,  and  en* 
tire  damages  recovered  against  each.  It  cannot  be  maintained, 
I  think,  that  the  mere  recovery  of  judgment  for  damages  in 
trover  or  in  trespass  for  goods,  will  operate  so  as  to  Test  the  prop- 
erty in  the  defendant.  If  two  take  the  goods  of  another,  or 
convert  them  to  their  own  use,  and  judgment  is  recovered 
against  one,  and  afterwards  the  other  pay  the  value,  with  or 
without  suit,  the  property  will  vest  in  them  jointly,  or  in  him 
who  pays  the  price.  The  maxim  is  aolutio  prelii  emptioTds  loco 
kabfiur.  It  is  true,  I  have  found  no  case  where  this  has  been 
expresaly  determined,  but  it  results  from  the  principles  laid 
down  in  the  cases  before  referred  to. 

I  am,  therefore,  of  opinion  that  the  plaintiff,  not  having  ob- 
tained satisfaction  by  his  former  suit,  is  by  law  entitled  to  re- 
cover in  this  action. 

Beplication  adjudged  bad. 

SHfKnrf's  Liability  for  Deputy's  Tobts. — It  is  said  in  Parsons  v.  TTin- 
dkB,  5  Cash.,  that  the  principal  case  has  "  settled"  the  doctrine  in  Massa- 
dioaects  that  a  sheriff  is  not  jointly  liable  with  his  deputy  for  torts  com- 
mitted by  the  latter  under  color  of  office,  and  the  decision  seems  to  approve 
t\ie  vi)w  here  taken  of  the  relation  between  the  sheriff  and  deputy  as  being 
of  the  nature  of  that  between  master  and  servants  And  in  EUloUy,  Hayden, 
IM  Mass.  180,  the  fact  that  this  view  was  takeli  of  the  relation  was  referred 
to  as  distinguishing  the  case  from  that  of  ordinary  joint  trespassers,  and  it 
was  held  that^  therefore,  the  rule  here  adopted  did  not  apply  to  such  tres- 
puaeis,  and  that  a  judgment  against  one  of  tvro  joint  trespassers,  without 
satisfaction,  was  no  bar  to  an  action  against  the  other.  The  doctrine  that 
the  sheriff  and  his  deputy  are  to  be  regarded  in  the  light  of  master  and 
serraat  and  that  therefore  they  are  not  liable  jointly  for  trespasses  com- 
mitted by  the  deputy,  is  noticed  with  apparent  approval  also  in  Pervear  v. 
KtnOKia,  8  Allen,  199. 

On  the  other  hand,  in  Morgan  v.  Chester^  4  Conn.  387t  the  sheriff  is  re- 
^mled  as  jointly  liable  with  his  deputy  for  the  latter's  trespass,  and  it  ia 
held  that  a  judgment  against  the  deputy,  without  satisfaction,  is  no  bar  to 
an  action  against  the  sheriff.  A  similar  conclusion  was  reached  in  WcUerhury 
^^  \^tderveU,  9  N.  Y.  598,  where  Denio,  J.,  delivering  the  opinion  of  the 
coarti  said:  "So  far  as  the  sheriffs  liability  for  the  tortious  acts  of  the 
deputy  is  concerned,  I  am  of  opinion  that  the  rule  of  principal  and  agent  is 
tbe-oDe  to  be  applied.  I  have  not  overlooked  the  case  of  Campbell  v.  Phelps^ 
1  Pick.  G2»  where  it  was  held  that  an  unsatisfied  judgment  against  a  deputy 
sheriff,  in  trespass  for  wrongfully  levying  an  execution  on  the  plaintiffs 
property,  was  a  bar  to  another  action  against  the  sheriff.  Upon  a  careful 
4'Uc:ination  of  the  opinions  of  the  judges  in  that  case  I  have  come  to  the 
coDclnsion  that  the  one  delivered  by  Mr.  Justice  Wilde,  who  dissented  from 
the  jadgment,  and  which  was  concurred  in  by  Mr.  Justice  Thacher,  is  more 
<^>iitent  with  legal  analogies  than  the  one  which  prevailed.  In  this  class 
<i  caaes  the  deputy  and  the  sheriff  are  both  trespassers  at  the  same  time  and 
in  OQDsequenoe  of  the  same  act.  To  hold  that  they  are  not  joint  trespMsezfl 
Am.  Dso.  Tol.  XI— 10 
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is  to  make  a  distinction  which,  I  think,  the  law  has  not  tnade,  and  where  no 
difference  in  principle  exists."  This  decision  virtually  overruled  MauUon  v. 
Norton^  5  Barb.  296,  where  it  was  held  on  the&ui..<'t  .^z  <  f  tlie  principal  case, 
that  for  a  tort  committed  by  a  depaty  sheiifi^  no  joint  action  can  be  miua- 
tained  against  him  and  his  principaL 

Christian  v.  Hoover,  6  Terg.  605,  was  very  similar  in  its  facts  to  the  princi- 
pal case.  A  judgment  was  recovered  against  a  depaty  sheriff  for  certain 
moneys  collected,  and  without  satisfaction  of  that  judgment^  the  plaintiff 
therein  brought  an  action  against  the  sheriff  for  the  same  cause,  to  which 
the  judgment  against  the  deputy  was  pleaded  in  bar,  and  it  was  held  that  it 
was  no  bar,  for  the  sheriff  and  deputy  were  jointly  and  severally  liable,  and 
a  judgment  without  satisfaction  against  one  was  no  bar  to  an  action  against 
the  other. 

It  has  been  held  in  Virginia  and  Kentucky  that  the  sheriff  alone  is  liable 
for  official  acts  of  the  deputy:  White  v.  Johnson,  1  Wash.  159;  Murreli  t. 
Smith,  3  Dana,  462;  Owens  v.  Oatewood,  4  Bibb,  494.  To  the  same  effect  an 
Tuttle  V.  Love,  7  Johns.  472;  and  Paddock  v.  Cameron,  8  Cow.  212. 

For  some  further  comments  on  the  law  and  reasoning  of  the  principal  case, 
see  WhiU  v.  PhiOmck,  5  GreenL  149;  Murray  v,  Lovejoy,  2  Cliff  197;  S.  C* 
SWalL  1. 


Stebbins  V.  Palmeiu 

[1  PiossBXRa,  71.] 

SuBViTAL  ov  AonoN. — An  action  for  a  breach  of  promise  of  maniage  does 
not  survive  against  the  personal  representative  of  the  promisor. 

Petitiok  by  Margaret  Stebbins,  widow  of  Benjamin  Stebbins, 
deceased,  for  leave  to  appeal  from  a  decree  of  a  judge  of  probate 
granting  letters  of  administration  upon  tbe  estate  of  the  said 
deceased.  The  facts  were,  that  the  decree  was  made  upon  tbe 
application  of  Julia  Palmer,  the  respondent,  who  claimed  that 
she  was  a  creditor  of  the  said  Benjamin  Stebbins,  bj  reason 
of  an  action  for  breach  of  promise  of  marriage,  which  she  Lad 
brought  against  him,  and  which  was  pending  at  his  death,  aod 
that  the  appointment  of  an  administrator  was  necessary  to  en- 
able her  to  continue  said  action.  The  petitioner  alleged  tbat 
she  had  omitted  to  take  her  appeal  in  time  by  mistake,  and  filed 
this  petition  under  stat.  1817,  c.  190,  sec.  8.  The  principal  qnes* 
tion  was  as  to  whether  the  respondent  was  a  creditor  of  tbe 
estate,  so  as  to  be  entitled  to  apply  for  the  appointment  of  aa 
administrator. 

E,  H,  MiXU  and  Lalhrop,  for  the  respondent,  claimed  that  tbe 
said  respondent's  action  against  Stebbins  survived,  and  tbat 
therefore  she  was  a  creditor,  and  cited  Norwood  v.  .8etkf,Plowd. 
181;  Finckon's  case,  9  Co.  86  b.;  2  Brownl.  137;  Metcalfs  Telv. 
innolis;  Le  Mason  v.  Dixon,  W.  Jones,  173;  Hyde  v.  Dean  etc 
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of  Windsor,  Cro.  Eliz,  552;  Fitz.  N.  B.  145;  EarMy  v.  Troft^ 
Cowp.  371;  Lane  v.  WheaUy,  1  Saund.  216,  note  1;  Carter  v, 
Fossett,  Palm.  329;  Chrislopher  v.  ffoioe.  Sty.  158;  Bac.  Abr, 
Executors,  P.  2,  aod  cases  there  cited. 

Dam,  solicUar-generalf  and  Bliss,  for  the  petitioner,  con- 
tended that  the  cause  of  action  being  personal,  the  action  died 
with  thtj  person,  and  that  the  respondent  was  not  a  creditor  of 
the  intestate,  citing  2  Mau.  &  Sel.  415;  Cowp.  372;  Sherington'$ 
eoie,  Sav.  40;  Mordant  v.  Thorold,  1  Salk.  252;  S.  C,  Garth. 
133;  Wheally  Y.Lane,  1  Saund.  216,  note  1;  Lucy  v.  Levington, 
2  Lev.  26;  S.  C,  1  Vent.  176;  Mdford  v.  Worcester,  1  Mass.  52; 
Chamberlain  v.  Williamaon,  2  Mau.  &  Sel.  408;  1  Id.  364;  £x 
parts  Charles,  14  East,  198;  Lewkner  v.  Freeman,  Prec.  Ch. 
105;  S.  C,  1  Eq.  Cas.  Ab.  149;  BudcUe  ▼.  Willson,  6  T.  R.  369; 
Puicdl  V.  Layion,  5  Bos.  &  P.  365. 

By  Court,  Wilde,  J.  (after  stating  the  grounds  on  which  the 
ooort  thought  th&t  the  petitioner  should  be  permitted  to  enter 
her  appeal,  if  she  could  show  that  justice  required  a  revision  of 
the  decree,  he  said):  This  she  attempts  by  referring  us  to  the 
grounds  on  which  the  decree  is  founded,  which,  her  counsel 
have  argued,  are  insufficient  in  law  to  sustain  it.  They  contend 
that  no  one  interested  in  the  estate  is  desirous  that  administra- 
tion should  be  granted,  and  that  there  is  no  necessity  for  incur- 
ring such  an  expense.  If  this  has  been  made  to  appear  the 
decree  ought  to  be  reversed. 

GteneraJly,  administration  ought  not  to  be  granted,  except  on 
the  application  of  some  one  entitled  to  administration,  or  who 
is  interested  in  the  estate  to  be  administered  upon.  The  ques- 
tion then  is,  whether  the  respondent  is  interested  in,  or  has  any 
claim  upon  the  estate  of  the  deceased.  At  the  time  of  his 
decease  she  had  an  action  against  him  pending  in  this  court, 
founded  on  the  breach  of  a  promise  of  man i age;  and  if  this 
action  by  law  survives,  there  is  good  ground  for  granting  letters 
of  administration,  whether,  strictly  speaking,  she  is  a  creditor 
or  not;  for  in  such  case  justice  would  require  that  administra- 
tion should  be  granted,  so  that  the  action  might  be  prosecuted 
to  final  judgment.  The  principal  question  therefore  is,  whether 
Bach  an  action  by  law  survives. 

The  maxim,  actio  personalis  moritur  crim,  personos,  decides 
nothing,  for  it  is  admitted  that  it  is  not  applicable  generally  to 
contracts,  and  although  it  commonly  does  apply  where  tbe 
cause  of  action  is  a  tort,  or  arises  ex  delicto,  yet  in  many  such 
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cases  the  tort  may  be  waived,  and  in  an  action  founded  on  the 
principles  of  civil  obligation,  damages  may  be  recovered  for  a 
trespass.  Where  there  is  a  duty,  as  well  as  a  wrong,  an  action 
will  survive  against  the  executor.  He  is  responsible  for  the 
debts  of  the  deceased,  and  for  all  undertakings  and  acts  that 
create  a  debt,  as  far  as  there  are  assets.  And  it  seems  to  make 
no  difference  whether  the  debt  be  certain  or  uncertain,  or 
whether  it  arises  from  a  promise  express  or  implied.  If  the 
cause  of  action  has  been  beneficial  to  the  testator,  the  executor 
shall  be  charged.  ''Where/'  says  Lord  Mansfield,  ''besides 
the  crime,  property  is  acquired  which  benefits  the  testator,  there 
an  action  for  the  value  of  the  same  shall  survive  against  the  ex- 
ecutor; but  if  it  is  a  sort  of  injury  by  which  the  offender  acquires 
no  gain  to  himself  at  the  expense  of  the  sufferer,  the  person  in- 
jured has  only  a  reparation  for  the  deliclum  in  damages  to  be 
assessed  by  a  jury :"  Oowp.  376.  The  distinction  seems  to  be 
between  causes  of  action  which  affect  the  estate  and  those  which 
affect  the  persron  only,  the  former  survive  for  or  against  the  ex- 
ecutor, and  the  latter  die  with  the  person. 

According  to  this  distinction,  an  action  for  the  breach  of  a 
promise  of  marriage  would  not  survive,  for  it  is  a  contract 
merely  personal,  at  least  it  does  not  necessarily  affect  property. 
The  principal  ground  of  damages  is  disappointed  hope;  the  in- 
jury complained  of  is  violated  faith,  more  resembling  in  sub- 
stance deceit  and  fraud,  than  a  mere,  common  breach  of  prom- 
ise. The  damages  may  be,  and  frequently  are,  vindictive,  and 
if  they  could  be  proved  against  the  executor  might  render  the 
estate  insolvent,  to  the  loss  and  injury  of  creditors.  For  these 
and  other  reasons  it  has  been  settled,  in  England,  that  such  an 
action  does  not  survive  for  an  executor.  If  this  was  rightly 
Settled  it  is  decisive,  for  the  law  is  unquestionably  the  same 
whichever  party  may  die. 

The  case  of  Chamberlain  v.  Williamson  was  considered  as  an 
action  of  the  first  impression;  which  shows  at  least  what  the 
law  was  supposed  to  be  before.  This  is  a  consideration  of  no 
small  weight,  which,  joined  to  the  principles  and  reasoning  of 
this  case,  is  entirely  convincing. 

The  respondent  has  laid  no  special  damages  in  her  declara- 
tion, and  has  not  averred  in  her  application  to  the  judge  of 
probate  that  she  has  sustained  any;  if  she  has  any  proof  to 
support  such  an  averment,  she  may  apply  anew  to  the  judge  of 
probate,  and,  if  administration  should  be  granted,  may  com- 
uieuce  a  new  action.     Whether,  in  such  an  action  for  special 
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dunages,  she  would  be  allowed  to  recover  full  damages,  or 
would  be  reBfaricted  to  those  which  relate  to  property,  we  do  not 
now  determine. 
Decree  of  judge  of  probate  reversed. 

Approved  in  SnUik  v.  Shermany  4  Ciuh.  406^  and  in  KeUey  v.  ROey,  106 
ICaHL  339L  It  was  held,  however,  m  the  latter  caae,  that  where  the  defendant 
m  m  aetkm  for  breach  of  promise  of  marriage  died  after  a  yerdict  against 
Inm  and  tfter  filing  exceptions,  the  exceptions  might  be  aUowed,  and  if  they 
were  ovemded  jodgmeni  might  be  entered  as  of  the  day  when  the  yerdict 

WMRndsTBd. 


Cutter  v.  Davbnport. 

[1  Pioasautt,  81.] 

Fbanev  AmmnsTBATOB's  Asbionmeht  or  Mobtoaox. — An  administrator 
esanoi,  by  virtue  of  his  appointment  in  another  state,  assign  a  mortgage 
of  land  situated  here. 


Wket  of  entry.  The  demandant  claimed  as  assignee  of  a 
mortgage  of  the  premises,  in  fee-simple,  and  set  forth  an  as- 
signment and  conveyance  of  the  same  to  himself,  by  the  admin- 
istiatrix  of  the  mortgagee.  The  tenant  pleaded  in  bar  that  the 
Baid  alleged  administratrix  had  never  been  appointed  as  such 
by  virtne  of  any  letters  of  administration  granted  by  any  court 
or  judge  in  this  commonwealth;  to  which  plea  there  wasa  gen« 
eral  demurrer  and  joinder. 

Weed,  for  the  demandant,  claimed  that  the  administratrix, 
ilthongh  appointed  in  another  state,  bad  authority  to  assign  the 
mortgage,  the  same  being  bona  nolabilia  in  the  state  where  the 
intestate  died,  and  assets  in  the  hands  of  the  administratrix, 
tnd  cited  Darnel  v.  Luker,  Dyer,  305;  Stevens  v.  Oaylord,  11 
Mass.  256;  ffuU  v.  Blake,  13  Id.  156;  Selw.  N.  P.  679,  680;  Stat 
1788,  c.  51,  sec.  1. 

L.  Bigelow,  for  the  tenant,  cited  Fenwick  v.  Sears,  1  Cranch, 
259;  Dixon  ▼.  Bamsay,  3  Id.  319;  Lewis  v.  McFarland,  9  Id. 
159;  Langdon  y.  FoUer,  11  Mass.  313;  Goodwin  v.  Jones,  3  Id. 
6U  [3  Am.  Dec.  173];  ^oref^i  v.  Borden,  5  Id.  67  (4  Am.  Dec, 
32];  Barstow  v.  Bidley,  Salk.  39;  Dyer,  305;  9  Mass.  395;  1  Id, 
35;  4  Id.  354;  5  Id.  240;  Daws  v.  BoylsUm,  9  Id.  337  [6  Am. 
Dec.  -72];  Sievms  v.  Gaylord,  11  Id.  269;  GouM  v.  Newman,  6 
Id.  241. 

Bj  GouBT.  A  mortgage,  though  of  lands  in  fee,  is  to  many 
pmposee  considered,  as  a  chattel  interest,  but  this  is  not  strictly 
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truo  in  all  instances.  Upon  the  death  of  such  a  mortgagee, 
the  land  descends  bj  the  common  law  to  the  heir,  although  the 
executor  or  administrator  is  entitled  to  the  money.  The  stat 
1788,  c.  51,  was  made  to  remedy  this  incoDvenience.  By  the 
first  section  of  that  statute,  it  is  enacted,  that  when  the  mort- 
gagee dies  before  entry  for  the  breach  of  the  condition,  the 
lund,  as  well  as  the  debt,  shall  be  assets  in  the  hands  of  the 
executors  or  administrators,  as  personal  estate ;  that  they  may  dis- 
pose of  it  as  if  it  had  been  personal  estate  pledged;  and  that  they 
may  maintain  actions  to  recover  the  seisin  and  possession  of  lands 
BO  mortgaged.  This  statute  refers  only  to  executors  or  admin- 
istrators appointed  in  this  state,  and  its  operations  must  be  con- 
fined to  them.  Otherwise,  the  administratrix  of  the  mortgagee 
might,  by  the  express  words  of  the  statute,  have  maintained  an 
action  in  her  own  name  on  this  mortgage.  Yet  it  has  been  de- 
cided, in  the  cases  cited  in  the  argument,  Ooodwin  v.  Jones,  3 
Mass.  514;  Borden  v.  Borden,  5  Id.  67  [4  Am.  Dec.  32],  with 
xeference  to  actions  under  this  same  statute,  as  well  as  to  other 
actions,  that  they  cannot  be  maintained  by  executors  or  admin- 
istrators appointed  in  any  other  state  or  country. 

The  assignment  of  a  mortgage  is,  in  one  view,  merely  an 
tissignment  of  the  debt,  with  the  collateral  security  for  the  pay- 
3nent  of  it.  But,  after  a  foreclosure,  the  land  becomes  the 
principal  thing,  and  the  debt  is  extinguished  to  the  extent  of 
the  value  of  the  land.  It  must  therefore  be  anticipated,  in  the 
making  and  in  the  assignment  of  a  mortgage,  that  the  land 
may  eventually  be  held  as  an  absolute  estate  by  virtue  of  those 
conveyances,  and  they  must  be  such  as  would  be  sufficient  to 
convey  the  land,  if  the  conveyance  were  absolute  and  without 
condition.  It  is  a  settled  principle,  that  '*  the  title  to,  and  the 
disposition  of  real  estate  must  be  exclusively  regulated  by  the 
law  of  the  place  in  which  it  is  situated."  By  our  law,  an  ad- 
ministrator appointed  here  cannot  convey  the  real  estate  of  the 
ileceased,  unless  in  certain  cases  and  in  certain  modes  pre- 
scribed by  our  statutes.  Those  statutes,  as  before  observed, 
do  not  extend  to  foreign  administrators,  and  of  course  the  con- 
veyance by  the  foreign  administrator  to  the  plaintifiTin  this  case 
is  insufficient. 

It  may  be  added,  that  although  this  objection  seems  to  apply 
only  to  the  title  which  the  assignee  may  have  or  claim  after  a 
foreclosure,  yet  the  question  may,  and  often  does,  arise  in  the 
action  to  foreclose  the  mortgage.  Every  such  action  partakes 
of  two  distinct  characters.     If  the  defendant  has  no  title  but 
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that  which  the  mortgagor  had  at  the  making  of  the  mortgage, 
the  action  is  substantially  nothing  more  than  a  bill  in  equity  for 
a  foreclosure.  But  if  the  defendant  holds  by  any  other  title, 
adverse  to  that  of  the  mortgagor  and  supposed  to  be  better 
than  his,  the  action  then  becomes  in  effect  a  common  writ  of 
cntiy.  The  demandant,  in  that  case,  must  be  able  to  maintain 
Lis  right  to  the  land  in  the  same  manner  as  if  the  original  con- 
Tcjance,  under  which  he  claims,  had  been  absolute.  As  it  can- 
not be  foreseen  on  which  of  these  grounds  the  defense  will  be 
placed,  the  demandant's  title,  whether  disclosed  in  the  declara- 
tion, or  in  evidence  on  the  trial  upon  the  general  issue,  must  be 
each  as  would  prima  facie  entitle  him  to  a  verdict;  and  this 
most  be  exhibited  before  the  tenant  can  be  required  to  disclose 
hia  title.  In  the  present  case,  the  demandant's  title,  as  it  ap- 
pears on  the  pleadings,  is  materially  defective,  and  this  is  a 
sufficient  bar  to  the  action,  without  inquiring  into  the  title  of 
the  tenant. 
The  plea  in  bar  adjudged  good. 


See  DooUuU  v.  Lewis,  poat^  and  note^  for  a  diacaaaion  of  the  law  of  New 
Tork  upon  the  vabject  of  the  powen  of  foreign  administraton.  In  ffutchins 
1.  Slate  Bank,  12  Met.  424^  the  doctrine  of  the  principal  case  was  approved 
vith  reference  to  the  authority  of  a  foreign  adminiBtrator  over  the  real  prop- 
erty of  his  intestate.  It  was  held,  however,  that  in  such  case  it  was  com- 
petent for  the  administrator  to  collect  and  receive  money  and  personal 
property  and  effects  within  the  state,  belonging  to  the  intestate,  so  far  as  it 
eosld  be  done  without  the  aid  of  legal  process.  DooUUle  v.  Lewis  im  there 
commented  on  as  holding  a  doctrine  which  would  probably  not  be  accepted 
in  its  fall  extent  in  Massachusetts. 


Daniel  v.  Wood. 

[1  PlOUEBOrO,  102.] 

rkOFBTT  IH  A  Pew. — ^A  pew-holder  has  not  an  absolute,  but  a  qualified 
property  in  his  pew,  it  being  subject  to  the  right  to  make  necessary 
alterations  in  the  meeting-house,  or  to  pull  it  down  and  rebuild  it;  but 
if  he  is  injured  in  his  property  by  such  alterations,  or  by  the  destruction 
and  rebuilding  of  the  house,  he  may  have  an  action  on  the  caae  for  hia 
damages. 

Tbe8pa88  qimre  clausum  fregii  for  destroying  the  plaintiff'B 
pew  in  the  meetiog-house  in  Milford. 

The  plaintiff  proved  that  he  acquired  his  right  to  the  pew  in 
question  bj  a  vote  of  the  inhabitants  of  the  town  of  Milford,  on 
January  24,  1791,  thej  having  at  that  time  the  possession  and 
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contiol  of  the  meeting-houae  in  which  it  was  situated,  and  that 
he  held  such  pew  until  the  meeting-house  was  pulled  down, 
pursuant  to  a  yote  of  the  parish,  and  another  erected  in  its 
stead,  which  was  the  trespass  complained  of.  At  the  tiiol  a 
nonsuit  was  ordered,  subject  to  the  opinion  of  the  whole  court 
as  to  whether  the  plaintiff  could  maintain  trespass  for  the  al- 
leged injury. 

Lincoln  and  Neufton,  for  the  plaintiff,  cited  Springfield  v. 
MiUer,  12  Mass.  416;  Codman  y.  Windou),  10  Id.  146;  Adams  t. 
Frothingham,  3  Id.  852  [3  Am.  Dec.  151],  to  show  that  the  vote 
of  the  town  alienated  the  fee  of  the  land  cohered  by  said  pew 
and  Tested  it  in  the  plaintiff. 

Hastings  and  E,  H,  Mills,  for  the  defendants,  contended  that 
the  plaintiff  had  not  exclusive  property  in,  or  possession  of,  said 
pew,  so  as  to  maintain  trespass,  but  that  his  remedy  was  case, 
and  cited  1  Chit,  PL  145,  176;  Stocks  v.  Booth,  1  T.  K.  430; 
Cross  V.  Salter,  3  Id.  639;  Clifford  v.  Wicks,  1  Barn.  &  Ad.  498; 
Weston  V.  Hunt,  2  Mass.  500;  Gay  v.  Baker,  17  Id.  435  [9  Am. 
Dec.  159]. 

By  Court,  Pabkeb,  C.  J.  In  the  case  of  The  InhabitanU  of 
Milford  y.  Ood/rey,  it  has  been  decided  that  the  town  of  Milford 
had  no  property  in  the  meeting-house,  which  was  the  subject  of 
that  action,  and  in  which  the  pew,  which  is  the  subject  of  this 
action,  was  situated.  And  it  is  a  necessary  inference  from  the 
principles  adopted  in  that  case,  that  the  property  was  in  the 
Congregational  parish  in  that  town.  Notwithstanding  this, 
however,  the  plaintiff  may  have  a  property  in  the  pew  which  he 
claims;  for  the  corporation  may  own  the  land  and  the  building, 
and  individuals  may,  consistently  with  that  right,  have  an  inde- 
pendent property  in  the  several  pews.  And  as  the  plaintiff  ac- 
quired his  right  by  a  vote  of  the  town,  while  it  assumed  and 
was  allowed  to  act  parochially  in  all  matters  relating  to  tbe 
meeting-house,  there  seems  to  be  no  reason  to  doubt  the  plaint- 
iff's property  in  this  pew. 

But  the  property  in  a  pew  in  a  meeting-house  is  not  an  abso- 
lute, but  a  qualified  property;  it  is  an  exclusive  right  to  occupy 
a  certain  part  of  the  meeting-house,  for  the  purpose  of  attend- 
ing upon  public  worship,  and  for  no  other  purpose,  and  is 
necessarily  subject  to  the  right  in  the  parish  to  take  down  and 
rebuild  the  meeting-house,  and  make  such  alterations  as  the 
good  of  the  society  may  require.  This  restriction  upon  tbe 
property  of  the  plaintiff  grows  out  of  the  nature  of  the  property 
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and  the  purposes  to  which  it  is  applied.  He  cannot  coQ^ert  it 
to  any  other  use,  for  having  acquired  it  as  a  part  of  u  hou^e  for 
public  worship,  he  can  do  nothing  which  may  interfere  with  or 
impair  the  use  of  the  building  for  that  purpose,  or  which  may 
injure  other  holders  of  pews  in  the  right  enjoyment  of  their 
property. 

This  is  the  common  law  of  the^  land  in  relation  to  such  kind 
of  property;  and,  by  a  late  statute,  1817,  c.  189,  this  right  is 
recognized,  and  the  mode  of  executing  it  is  established.  By 
the  fifth  section  of  that  statute,  it  is  provided,  that  whenever 
the  proprietors  shall  deem  it  necessary,  for  the  purpose  of  re- 
pairing, altering,  enlarging  or  rebuilding  any  meeting-house,  to 
take  down  any  pews  therein,  it  shall  be  lawful  for  them  so  to 
do,  such  pews  being  first  appraised,  and  that  the  pews  newly 
built  shall  be  sold,  and  the  moneys  arising  from  the  sale  be 
applied  to  the  payment  for  the  pews  taken  down. 

It  does  not  appear  in  the  case,  whether  the  proceedings  re- 
quired by  this  statute  were  had»  or  whether  any  indemnity  has 
been  given  to  the  plaintiff,  but  still  the  defendants  could  not  be 
trespassers  in  executing  a  vote  of  the  parish,  for  before  the 
statute  the  parish  or  society  had  a  right  to  take  down  and  re- 
build the  meeting-house.  And  if  the  plaintiff  has  suffered  in 
his  property  by  the  destruction  of  the  old  meeting-house,  and 
the  erection  of  a  new  one,  he  can  have  his  action  on  the  case, 
in  which  he  will  recover  his  reasonable  damages,  or  perhaps  he 
may  hold  a  property  in  the  new  pews  corresponding  with  his 
property  in  the  old  ones,  by  submitting  to  his  share  of  the  ex- 
pense. 

Motion  to  take  off  the  nonsuit  overruled. 


Sm  note  to  Cfay  v.  Baker^  0  Am.  Bee.  161,  as  to  property  in  pews. 


ShUMWAT   V.  HOLBROOK. 

[1  FXOKXBDVa*  U4.] 

WoL  AS  EviDEircB,  BZVORX  PKOBATE. — ^Before  probate,  a  will  is  not  admia- 
uble  B»  evidence  of  title  to  land,  nor  can  one  claiming  nnder  it  prove 
tbat  it  waa  fraudulently  destroyed,  and  give  secondary  evidence  of  ita 

oontenta. 
hum^n,  WHKM  MAT  BB  Madk. — ^To  establish  a  title  to  realty,  a  will  may  be 

proved  more  than  twenty  years  after  the  testator's  death. 
Srtbt  by  Oks  Co-hxib. — ^The  entry  of  one  of  several  heirs  will  inure  to  the 

benefit  of  his  co-heirs,  unless  his  acts  and  declarations  show  an  intention 

to  exclude  th«m,  when  he  will  be  regarded  as  an  abater. 
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Writ  of  entry  for  an  undivided  twelfth  part  of  a  tract  of  land. 
The  father  of  the  demandant  died  seised  of  the  land  in  fee,  in 
May,  1796,  leaving  the  demandant  and  eleven  other  children 
his  heirs,  one  of  whom,  Elijah  Shumway,  was  living  on  the  land 
at  the  time,  and  while  so  occupying  it  conveyed  the  whole  tract 
to  the  tenant,  who  entered  and  has  been  in  possession  ever 
since.  At  the  trial,  the  tenant  offered  in  evidence  a  copy  of  a 
will  of  the  demandant's  father,  devising  the  whole  tract  to  Elijah 
Shumway,  and  giving  legacies  to  the  other  children,  and  the 
will  never  having  been  proved  in  a  court  of  probate,  the  tenant 
offered  to  show  by  parol,  that,  to  save  expense,  it  was  agreed 
among  the  children  that  there  should  be  no  probate  of  it;  that 
it  was  deposited,  by  consent,  with  one  Shumway  who  had 
fraudulently  destroyed  it  to  defeat  the  estate  of  Elijah,  and  that 
some  of  the  legacies  had  been  paid.  This  evidence  was  rejected. 
There  was  no  evidence  of  an  entry  by  any  of  the  heirs  except 
Elijah.  Verdict  for  the  demandant  subject  to  the  opinion  of 
the  court  as  to  whether  the  evidence  offered  by  the  tenant  was 
properly  rejected,  and  as  to  whether  there  was  sufficient  proof 
of  the  demandant's  seisin. 

Lincoln,  for  the  tenant,  contended:  1.  That  the  evidence 
offered  to  show  the  fraudulent  destruction  of  the  will  and  to 
prove  its  contents  should  have  been  admitted,  citing  Bex  v. 
Morion,  4  Mau.  &  Sel.  48;  Bex  v.  Metheringham,  6  T.  B.  556; 
Jackson  v.  Woolsey,  11  Johns.  446;  Jackson  v.  Hagimmck,  12  Id. 
192;  Jackson  v.  Walsh.,  14  Id.  48;  2.  That  there  was  no  proof  of 
actual  seisin  by  the  demandant,  and  that  Elijah  Shumway's 
entry  was  an  abatement,  he  having  claimed  and  dealt  with  the 
land  as  sole  owner,  and  not  as  co-heir  with  the  other  children, 
and  therefore  his  entry  would  not  avail  the  demandant,  citing 
Wells  V.  Prince,  4  Mass.  64;  Brown  v.  Porter,  10  Id.  100;  War- 
ren  v.  ChUds,  11  Id.  222;  Fishar  v.  Prosser,  Cowp.  217;  Gum- 
mings  v.  Wyman,  10  Mass.  464;  Doe  v.  Cook,  7  East,  299;  1 
Saund.  319,  note  1. 

Eastings  and  G.  Davis,  for  the  demandant,  insisted  that  the 
evidence  offered  by  the  tenant  was  properly  rejected,  citing 
Dublin  V.  Ghadbiim,  16  Mass.  433;  2  Bl.  Com.  182,  194;  Ford 
V.  Grey,  1  Salk.  285;  and  that  Elijah  Shumway's  entiy  inured 
to  the  benefit  of  the  demandant  and  the  other  heirs. 

By  GoTJBT.  This  case  presents  two  questions:  First,  whethei 
the  parol  evidence  offered  by  the  tenant  respecting  the  will,  and 
rejected,  was  competent  evidence;  and,  secondly,  whether  there 
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was  safficient  evidence  of  seisin  of  the  demandant  to  enable  him 
to  maintain  this  action. 

It  is  clear,  that,  by  our  statute,  no  will  devising  land  can  be 
used  as  evidence  in  a  court  of  common  law,  to  prove  the  title  of 
anj'  person  claiming  under  it,  until  it  is  proved  and  allowed  in 
a  court  of  probate.  And  this  is  a  convenient  rule  of  evidence. 
In  England  the  practice  is  different.  There,  a  will  is  to  be 
proved  in  a  writ  of  entry,  like  a  deed.  A  case  respecting  a  will 
has  been  cited  from  Johnson's  Reports;  but  the  law  of  New 
York  is  like  the  English  law,  except  that  it  allows  a  particular 
mode  of  perpetuating  the  evidence  of  a  will.  It  does  not  ex- 
clude other  evidence.  This  is  not  a  new  question,  but  one 
wbich  is  already  well  settled. 

The  second  question  is  one  of  more  difficulty:  whether  the 
demandant  had  seisin,  or  whether  Elijah  Shumway  was  an 
abater.    In  Smales  v.  Dale,  Hob.  120,  it  is  held  that  the  entry 
of  one  tenant  in  common,  claiming  all  expressly,  cannot  dis- 
possess his  fellow,  but  that  such  entry  shall  be  considered  as 
made  under  the  lawful  title,  and  therefore  a  copartner,  joint 
tenant  or  tenant  in  common,  can  never  be  disseised  by  his 
fellow,  but  by  an  actual  ouster.     In  Co.  Lit.  243  b.,  473  b.,  how- 
ever, it  is  said  that  a  parcener  may  abate,  and  we  are  of  this 
opinion.    Where  a  person  enters  generally,  without  making 
any  declaration  of  his  intention,  the  law  presumes  that  he  enters 
hj  his  legal  title;  but  if  he  says  that  he  enters  to  exclude  others 
having  the  same  title  with  himself,  or  if  he  does  an  act  showing 
an  intention  to  keep  them  out,  he  is  an  abater  as  much  as  a 
stranger  would  be.     The  doctrine  in  Hobart,  therefore,  is  to  be 
received  with  some  qualification.    But  the  present  case  was  de- 
cided rightly  upon  the  evidence.    Elijah  Shumway  was  upon 
the  land  at  the  death  of  his  father;  any  declaration  or  act  show- 
ing his  intention  to  abate  might  have  been  given  in  evidence  to 
the  jury  to  disprove  the  demandant's  seisin;  but  no  such  declar- 
ation or  act  of  Elijah's  having  been  proved,  his  entry  inured  to 
4ill  the  heirs,  and  the  verdict  must  remain. 

If  a  will  can  be  found,  it  may  be  proved  in  the  probate  office 
At  any  time  in  order  to  establish  a  title  to  real  estate.  It  differs 
from  an  administration  of  personal  property,  which  cannot  be 
originally  granted  upon  the  estate  of  any  person  after  twenty 
years  from  his  decease. 
Judgment  according  to  the  verdict. 
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Priest  v.  Rice. 

[1  PxczKBDro,  164.] 

Actual  Notice  or  Unhxcorded  Deed. — ^A  creditor  having  actual  knowi. 
edge  of  a  previous  unregistered  conyeyance  of  land  by  his  debtor,  for  a 
valuable  consideration,  cannot  by  an  attachment  and  levy  obtain  a  title 
thereto  against  the  grantee. 

Wbtt  of  entry.  Flea,  the  general  issue,  as  to  part  of  tbe 
land,  and  disclaimer  as  to  the  residue.  Both  parties  claimed 
under  one  Hapgood,  tbe  demandant,  under  a  deed  from  said 
Hapgood,  executed  and  acknowledged  December  11,  and 
registered  December  28, 1820,  and  the  tenant  under  an  execu- 
tion levied  on  the  land  in  his  favor  and  against  Hapgood,  upon 
a  judgment  recovered  in  an  action  commenced  by  original  writ, 
December  16,  in  which  the  tenant  had  caused  the  land  to  be 
attached  December  18,  the  execution  having  been  issued  within 
thirty  days  after  judgment.  The  demandant  was  permitted  to 
give  evidence  against  the  objection  of  the  tenant,  that  the  said 
tenant  knew  of  the  prior  conveyance  to  the  demandant  when 
he  commenced  his  action,  and  made  his  attachment,  and  the 
jury  were  instructed  that  if  the  tenant  had  such  knowledge,  tbe 
effect  was  the  same  as  if  the  conveyance  had  been  registered 
prior  to  the  attachment,  and  the  demandant  should  have  a  ver- 
dict. The  jury  accordingly  found  for  the  demandant,  where- 
upon the  tenant  moved  for  a  new  trial  on  the  ground  of  the 
admission  of  the  evidence  to  which  he  had  objected. 

S.  Dana,  for  the  motion,  cited  Worsely  v.  De  Mattos,  1  Burr. 
474;  3  Mass.  575. 

Eoar,  contra,  relied  on  PrescoU  y.  Heard,  10  Mass.  60. 

By  Court,  Pabkeb,  C.  J.  It  being  admitted  in  the  argument 
of  the  counsel  for  the  tenant  that  if  his  client  claimed  under  a 
deed  instead  of  a  levy,  he  could  not  hold  the  land  against  tbe 
demandant,  although  tbe  deed  to  him  may  have  been  executed, 
delivered,  and  registered  before  the  deed  to  the  demandant  was 
registered,  he  has  yeiy  properly  met  this  cause  upon  the  only 
point  that  will  bear  an  argument,  viz.,  whether  a  creditor,  know- 
ing of  a  conveyance  made  by  his  debtor  for  a  valuable  consid- 
eration, which  is  not  registered,  may  not,  nevertheless,  attach 
the  same  land  and  obtain  a  title  against  the  grantee  by  a  levy 
of  his  execution.  There  is  undoubtedly  a  difference  between 
the  two  cases,  for  in  the  case  of  a  second  purchaser  having  a 
knowledge  of  the  former  conveyance,  there  is  fraud  between 
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grantor  and  grantee;  whereas  land  which  has  been  conveyed  bj 
a  deed  not  registered,  may  be  attached  without  the  privity,  and 
so  without  any  fraud  of  the  grantor.  Still,  we  think,  the  effect 
of  a  conreyance  actually  made  and  delivered,  and  known  to  be 
£o  by  a  creditor,  is  the  same,  under  the  construction  which  has 
been  given  to  the  statute,  in  relation  to  such  creditor,  as  it 
would  be  in  relation  to  a  second  purchaser  under  like  circum- 
stances; and  it  has  been  so  considered  by  the  court  in  the  sev* 
eral  cases  which  have  presented  the  subject  to  them. 

In  Fanmoorth  v.  Childa,  4  Mass.  641  [8  Am.  Dec.  249],  the 
case  of  a  second  purchaser  and  of  an  attaching  creditor  are  con* 
sidered  the  same  with  respect  to  the  effect  of  notice;  and  it  is 
there  held  that  when  express  notice  of  a  conveyance,  not  ac- 
companied by  a  change  of  possession,  is  given  to  any  person, 
and  he  shall  soon  after  levy  his  execution  upon  the  estate  as 
the  property  of  the  grantor,  or  take  a  second  conveyance  from 
bim,  before  the  grantee  has  had  a  reasonable  time  to  put  his 
deed  npon  record,  the  first  grantee  shall  hold. 

The  case  of  Davis  v.  Bluni,  6  Mass.  487  [4  Am.  Dec.  168],  was 
of  the  like  nature,  the  defendant  having  levied  his  execution 
npon  land  which  he  knew  had  before  been  conveyed  to  the 
plaintiff  in  the  action,  and  the  plaintiff  recovered.     The  case  of 
Prescoti  V.  Heard,  10  Id.  60,  was  decided  upon  the  same  prin- 
ciple; and  in  the  case  of  Broum  v.  Maine  Bank,  11  Id.  158, 
Sewall,  C.  J.,  says  that  the  case  of  an  attachment  or  execution 
is  put  upon  the  same  footing  with  second  purchasers.     The 
reason  is  the  same  in  both  cases;  for  if  a  creditor  whose  debt  is 
due  will  stand  by  and  suffer  his  debtor  to  sell  his  land  and 
receive  the  value  of  it  from  one  who  knows  not  of  his  claim,  or 
of  his  intention  to  bring  an  action  upon  it,  and  will  afterwards 
attach  tbe  same  land,  there  is  a  constructive  fraud  upon  the 
purchaser  which  ought  not  to  prejudice  his  title.     The  execu- 
tion and  delivery  of  the  deed  completes  the  transfer  from  the 
grantor  to  the  grantee;   the  registry  is  to   give  notice,  that 
others  may  not  be  prejudiced.     Actual  notice  proved  is,  to  the 
person  affected  by  it,  as  useful,  and  ought  to  be  attended  with 
the  same  consequences  as  public  notice  in  the  registry;  and  im- 
plied notice,  arising  from  possessions  under  the  deed,  is  as 
effectual  as  actual  notice. 

A.  distinction  has  been  suggested  between  creditors  whose 
debts  accrued  before  and  after  notice  of  the  supposed  convey- 
ance, but  we  do  not  see  how  it  is  possible  to  apply  it;  if  the 
conveyance  was  void  for  want  of  a  registry,  it  would  be  imma* 
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terial  'when  the  debt  accrued,  or  whether  there  was  no  notice 
or  not;  but  as  it  is  a  valid  convejance  between  the  parties,  tbe 
injury  to  the  purchaser  is  as  great,  through  the  fault  of  the 
creditor  in  not  making  his  attachment  sooner,  in  the  former 
case  as  in  the  latter.  It  is  true,  in  the  former  case  the  credit 
may  be  given  with  a  view  to  the  land;  but  the  power  of  the 
debtor  to  convey  remains,  as  well  as  the  liability  of  the  land  to 
other  attachments;  so  that  much  stress  cannot  be  laid  by  the 
creditor  on  his  right  to  attach.  If  he  sees  no  occasion  to  attach 
until  after  a  bona  fide  conveyance  is  made,  with  valuable  con- 
sideration, and  this  is  made  known  to  him,  justice  does  uot 
'  require  that  he  should  have  a  right  to  intercept  a  title  for  want 
of  that  ceremony  which  is  to  bind  every  one,  he  having  full 
knowledge  of  the  fact  which  would  be  made  public  by  it. 

Cases  of  emergency  may  arise,  when  a  failing  debtor  is  at- 
tempting to  prefer  some  of  his  creditors  by  making  a  convey- 
ance, and  other  creditors,  knowing  of  the  intent  before  it  is 
completed,  make  their  attachments,  which  are  different  in  their 
nature  from  this,  and  will  depend  upon  the  facts  they  luay 
present. 

In  the  case  before  us  the  tenant  did  not  make  his  attachment 
until  the  eighteenth  of  December,  1820,  he  then  knowing  that 
the  conveyance  had  been  made  on  the  eleventh  of  the  same 
month.  This  was  not  long  enough  to  warrant  him  in  supposing 
that  the  conveyance  had  been  cancelled,  as  in  the  case  of  Fams- 
worih  V.  ChiMs,  and  it  was  too  long  to  admit  of  the  suppositioa 
that  he  was  beginning  to  get  his  security  pari  passu  with  the 
demandant.  He  must  be  supposed,  according  to  the  facts  re- 
ported, to  have  known  that  the  conveyance  was  completed 
between  grantor  and  grantee,  and  that  nothing  remained,  to 
make  the  title  good  against  all  the  world,  but  public  noUcu  of 
the  very  fact  of  which  he  had  personal  knowledge. 

Wilde,  J.,  dissented. 

Motion  for  new  trial  overruled. 


The  law  relating  to  the  record  of  a  deed  as  notice  is  examined  in  the  note 
to  Beekman  v.  Frost,  9  Am.  Dec.  254.  In  Cushing  v.  Ilurd,  4  Pick.  253,  it 
was  held  that  where  one  of  two  creditors  of  an  insolvent,  learning  that  a  dejd 
was  being  prepared  to  transfer  to  the  other  all  the  debtor's  property,  saeJ 
out  an  attachment  which  was  levied  on  the  premises  after  the  deed  was  exe- 
cuted and  dehvered,  but  before  it  was  recorded,  the  attachment  would  pre* 
vail  against  the  deed,  and  tliat  the  principal  case  was  distinguished  from  that 
by  the  circumstance  that  here  the  estate,  at  the  time  notice  was  received, 
was  fully  vested  in  the  first  grantee.     The  court  thought  that  before  the  deed 
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ivas  completed,  the  second  creditor  bad  a  perfect  right  to  try  the  speed  of  an 
attsdunent  against  it»  and  that  it  was  a  mere  race  of  diligence  between  the 
two  creditors.  Jn  Coffin  ▼.  Ray,  1  Met.  212,  it  was  decided  that  where  a 
gnot^  of  land  bad  knowledge  of  a  prior  unrecorded  conveyance,  and  his 
crediton,  having  no  sucb  knowledge,  levied  an  attachment  upon  the  laud, 
they  would  not  be  affected  with  his  notice,  but  would  obtain  a  good  titlo 
against  the  prior  grantee. 


SoPER  V.  Harvard  College. 

[1  PlOXXBDIO,  177.] 

SuTun  EinPORcnfo  Gollegb  Discipline  Constitutiohal. — A  statute  im» 
poong  a  penalty  upon  livery  stable  keepers  for  giving  credit  to  the  un* 
der^graduates  of  a  collage,  without  the  consent  of  some  authoTised  officer 
of  the  college,  or  in  violation  of  its  rules,  is  not  unconstitutional;  but  in 
an  action  on  such  a  statute  the  declaration  must  allege  that  rules  have 
been  established  and  an  officer  authorized,  etc.,  pursuant  to  the  statute. 

Wbit  of  error  to  the  circuit  court  of  common  pleas  to  reverse 
a  indgment  obtaiDed  against  the  plaintiff  in  error. 

Tbe  action  was  originally  commenced  in  a  justice's  court,  hj 
the  president  and  fellows  of  Harvard  college,  against  the  plaint- 
iff in  error,  as  defendant,  and  was  founded  on  stat.  1819,  c.  37, 
the  first  section  of  which  provided  that  no  livery-stable  keeper 
"  shall  give  credit  to  any  under-graduate  of  either  of  the  col- 
leges within  this  commonwealth,  without  tbe  consent  of  such 
officer  or  officers  of  the  said  colleges  respectively  as  may  be 
authorized  to  act  in  such  cases,  by  the  government  of  the  same, 
or  in  violation  of  such  rules  and  regulations  as  shall  be,  from 
time  to  time,  established  by  the  authority  of  said  colleges  re- 
spectively;" and  the  third  section  gave  an  Action  on  the  case 
for  a  sum  equal  to  that  for  which  credit  was  given,  against  any 
person  violating  the  statute.     The  declaration,  which  contained 
two  counts,  recited  the  provisions  of  tbe  statute,  and  after 
averring  that  the  defendant  was  a  livery-stable  keeper,  charged 
him  with  giving  credit  to  the  amount  of  fifteen  dollars  for  horse 
and  carriage  hire  to  a  certain  minor  and  under-graduate  of  Har* 
^ard  college,  without  the  consent  of  the  president  of  said  col- 
lege, or  any  other  officer  authorized  by  its  government  to  act  in 
the  premises,  the  particulars  of  the  charge  varying  slightly  iu 
the  two  counts.     There  was  no  allegation  that  any  rules  or  reg- 
ulations had  been  established  upon  this  subject  by  the  author- 
ity of  the  college,  or  that  any  officer  had  been  authorized  to 
give  consent  pursuant  to  the  statute.     Judgment  was  rendered 
^nst  the  plaintiff  both  by  the  justice  and  by  the  circuit  court 
of  common  pleas. 
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The  errors  relied  upon  were:  1.  That  it  did  not  appear  that 
there  was  any  officer  of  the  college  authorized  to  act  in  such 
case;  2.  That  it  did  not  appear  that  any  rule  had  been  estab- 
lished by  the  college  concerning  giving  credit  to  under-gradu- 
ates;  3.  That  the  statute  was  unconstitutional.  The  defendants 
in  error  pleaded  in  nvXLo  est  erratum, 

Webster,  for  the  plaintiff  in  error. 

Steams,  for  the  defendants  in  error. 

By  Court.     The  court  entertain  no  doubt  of  the  constitation- 
ality  of  the  law  on  which  this  action  is  founded.     The  object  of 
it  is  clearly  within  legislative  sanction ,  being  relative  to  the  dis- 
cipline of  .public  seminaries  of  learning.     The  common   law 
rendera  void  any  promise  made  by  an  infant,  the  consideration 
of  which  is  not  for  necessaries;  bat  people  vnll  nevertheless  give 
credit  to  them,  and  minister  to  their  pleasures  and  dissipation, 
relying  upon  the  honor  of  ingenuous  young  men  to  discbarge 
debts  so  incurred.     Thus  the  wholesome  intention  of  the  com- 
mon law  is  evaded,  and  youth  are  exposed  to  temptations  which 
it  is  difficult  for  them  to  resist,  and  thus  parents  are  brought  to 
expense,  besides  suffering  the  loss  of  their  hopes  in  the  educa- 
tion of  their  children.     A  general  law,  such  as  the  one  in  ques- 
tion, is  perhaps  the  only  remedy  for  so  great  an  evil;  and  this 
statute  may  be  considered  as  passed  in  the  aid  of  the  common 
law,  being  founded  in  similar  principles;  for  youth  assembled 
at  a  college  for  education  are  properly  regarded  as  minora, 
whether  of  twenty-one  years  of  age  or  under. 

But,  for  errors  manifest  in  this  record,  the  judgment  of  the 
circuit  court  of  common  pleas,  must  be  reversed.  It  is  not 
alleged  in  the  declaration,  that  any  rules  have  been  established 
on  the  subject  of  the  statute,  nor  that  any  officer  has  been 
authorized  by  the  government  of  the  college,  to  give  the  con- 
sent which  may  be  an  excuse  for  the  act  of  giving  credit,  though 
it  is  averred,  that  the  credit  was  given  without  such  consent. 
But  we  think  the  penalty  is  not  incurred,  unless  some  rules  have 
been  made  on  the  subject  of  giving  credit,  nor  unless  some  offi- 
cer has  been  authorized  to  give  or  withhold  consent,  as  the  cir- 
cumstances may  require.  The  giving  credit  generally  is  not  an 
offense,  but  only  when  it  shall  be  done  in  violation  of  rules 
established  by  the  government  of  the  college.  It  is  an  essential 
fact,  which  ought  to  be  averred,  that  such  rules  have  been 
made. 

Judgment  reversed. 
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Commonwealth  v.  Chablestown. 

[ll.flnBna,l80.] 

Latdio  Road  over  Navigable  Watxr. — An  order  of  the  oonrt  of  w&mxxoM 
Uying  out  a  road  across  an  inlet  of  the  aea,  capable  of  uaefnl  navigation, 
U  Toid,  each  inlet  being  public  property. 

LUBIIJT7  lOB  Repair  of  Bridge. — ^The  inhabitants  of  a  town  are  not  liable 
for  the  repair  of  a  bridge  or  road  recently  estabUshed  without  authority. 

LmicTXEssT  ag^ainst  the  inhabitants  of  Gharlestown  for  a  nois- 
ance  in  not  repairing  two  certain  bridges.    Plea,  not  guilty. 

It  appeared  that  the  road,  upon  which  the  bridges  were  built, 
"vnis  laid  out  by  the  court  of  sessionB  in  1810;  that  one  of  the 
bridges  was  built  across  Miller's  river,  a  stream  seventy-four 
feet  wide  at  the  bridge,  and  nine  and  a  half  feet  deep  at  high 
tides,  which  was  open  to  the  sea,  and  had  been,  for  fifty  years 
prior  to  the  laying  out  of  the  road,  navigated  by  vessels  of  from 
fifteen  to  thirty  tons  burden  for  some  distance  above  the  point 
where  the  bridge  was  built;  that  there  was  a  constant  stream  of 
water  flowing  into  the  head  of  the  river  upon  which  there  was 
a  mill  above  tide-water,  but  there  was  no  village  at  the  head  of 
tlie  river  and  the  land  on  each  side  was  owned  by  individuals; 
tbat  the  second  bridge  was  built  over  a  creek  seven  and  a  half 
feet  deep  at  spring  tide,  the  channel  of  which  was  more  than  a 
pole  wide,  and  which  had  been  navigated  for  many  years  by 
gondolas  and  other  vessels  of  fourteen  or  fifteen  tons  burden, 
and  that  there  was  water  enough  for  vessels  of  f orly  or  fifty  tons 
harden.  Upon  these  facts  the  defendants  contended  that  these 
streams  being  navigable  the  court  of  sessions  had  no  authority 
to  lay  out  a  road  across  them,  and  that,  therefore,  the  inhabi- 
tants of  the  town  were  not  liable  for  the  repair  of  the  bridges. 
The  jury,  however,  by  direction  of  the  judge,  returned  a  ver- 
dict against  the  defendants,  subject  to  the  opinion  of  the  court 
upon  the  law  of  the  case. 

Webster  and  Otis,  for  the  commonwealth,  contended:  1. 
That  the  streams  were  not  navigable  according  to  tbe  rules  of 
the  common  law,  and  wer^  not  publUn  juris,  citing  Com.  Dig. 
Navigation,  C;  Harg.  L.  T.  8, 9,  22, 47;  Hammond's N.  P.  175;  1 
Hawk.  P.  C,  c.  76,  sec.  1;  Commontoealth  v.  Coombs,  2  Mass. 
^92;  CJo.  Lit.  66  a. ;  T/irotoer's  case,  1  Vent.  208;  Austin's  case.  Id. 
189;  2  Domat,  bk.  1,  tit.  8,  sec.  2,  art.  14;  Shaw  v.  Crawford,  10 
Johns.  237;  Cr.  Circ.  Comp.  520;  2.  That,  in  any  event,  the 
Inidges  having  been  established  and  being  used  by  the  public^ 
the  defendants  were  bound  to  keep  them  in  repair  until  they 
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were  declared  nuisances  and  abated,  citing  Bex  v.  While,  1  Boit. 
337;  Harg.  Law  Tr.  86;  Palmer  v.  Mulligan,  3  Cai.  307  [2  Am. 
Dec.  270];  11  East,  376;  Rex  v.  LU/yd,  1  Camp.  260,  262,  in  notis. 

A.  Ward  and  Parker,  for  the  defendants,  cited  Commonwealih 
T.  Coombs,  supra;  Arundel  t.  McCuUoch,  10  Mass.  70;  1  Bl.  Com. 

264;  Harg.  L.  T.  9, 12;  RexY.  Smith,  Doug.  441;  Young  v. , 

1  Ld.  Eaym.  725;  Just.  Inst.  1.  2,  tit.  1,  sees.  2,  4,  5;  Ball  t. 
Herbert,  3  T.  B.  253;  Bac.  Abr.  Nuisance,  A.;  CooLidge  y.  Wiir 
liams,  4  Mass.  144;  Peck  y.  Lockwood,  6  Hall's  L.  J.  278;  Carter 
y.  Murcoi,  4  Burr.  2164;  Day.  56. 

By  Court,  Pabkee,  C.  J.  Bj  the  common  law  it  is  clear  that 
all  arms  of  the  sea,  coyes,  creeks,  etc.,  where  the  tide  ebbs  and 
flows,  are  the  property  of  the  soyereign,  unless  appropriated  by 
some  subject  by  yirtue  of  a  grant,  or  prescriptive  right,  which 
is  founded  on  the  supposition  of  a  grant:  Hale  de  Jur.  Mar.  pt. 
1,  c.  1,  2,  3.  The  right,  however,  of  fishing  in  such  places,  or 
sailing  over  them  in  boats,  is  common  to  all  the  subjects,  but 
liable  to  be  restrained  or  regulated  by  the  sovereign  power.  So 
that  the  proprietor  of  upland  contiguous  has  no  greater  right  to 
the  use  of  such  privileges  than  other  subjects  who  are  not  the 
owners  of  upland. 

And  this  right  of  the  sovereign  extends  to  ordinary  high-water 
mark,  so  that  the  shore,  which  Is  the  space  between  high-water 
and  low-water  mark,  belongs  to  the  sovereign;  the  property  of 
the  owner  of  the  upland  reaching  only  to  that  line  which  limits 
the  waters  in  the  ordinary  course  of  the  tides:  Storer  y.  Free^ 
man,  6  Mass.  435  [4  Am.  Dec.  155]. 

This  right  in  the  waters  and  shores  of  the  sea  passed  from  the 
crown ,  by  letters  patent  from  James  I.  to  the  council  established 
at  Plymouth,  in  the  county  of  Deyon,  for  the  planting,  etc.,  of 
New  England,  and  from  that  council  so  much  of  their  territorj 
thus  acquired  as  was  contained  in  the  colony  of  Massachusetts 
Bay,  was  transferred  to  the  company  who  undertook  the  settle- 
ment of  that  colony;  and  their  grant  was  confirmed  by  the  chai^ 
ter  of  King  Charles  I. ,  which  constituted  the  company  a  body 
corporate  and  politic,  giving  them  absolute  property  in  the  land 
within  the  limits  of  the  charter,  the  power  of  making  laws  for 
the  goyernment  of  the  colony,  and  full  dominion  over  all  the 
ports,  rivers,  creeks  and  havens,  etc.,  in  as  full  and  ample  a 
manner  as  they  were  before  held  by  the  crown  of  England:  Anc. 
Charters,  etc.,  1. 

The  company  to  whom  this  charter  was  made  having  &^ 
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somed  a  political  capacity  and  become  a  state,  exercised  domin- 
ion over  all  the  land  within  the  limits  of  the  charter,  and  all 
the  privileges,  immunities  and  franchises  connected  with  it,  as 
pubhc  property,  parceling  it  out  in  townships  or  smaller  divis- 
ions  for  the  purpose  of  settlement;  so  that,  by  virtue  of  the 
giant  from  the  Plymouth  company,  the  charter  of  King  Charles 
flstd  actual  possession  and  disposition  of  it,  the  people  of  the 
colony,  in  their  politic  capacity,  succeeded  to  all  the  territorial 
lights,  franchises  and  immunities  which  had  ever  belonged  to 
the  sovereign  power  of  the  parent  country. 

Among  the  earliest  acts  of  legislation  was  an  exercise  of 
Borereignty  with  respect  to  the  shore,  or  flats,  of  coves,  creeks, 
etc.,  which  abounded  all  over  the  sea  coast.  By  the  common 
law,  it  has  been  seen,  he  to  whom  a  house  lot  was  granted, 
which  was  bounded  upon  the  sea,  would  be  the  proprietor  only 
as  far  as  high-water  mark.  The  desire  and  necessity  of  wharves, 
quays  or  piers  was  soon  felt  by  individuals  and  the  community, 
and  the  occupation  of  flats  became  indispensable.  The  govern* 
ment,  then,  to  encourage  these  objects,  and  to  prevent  dis- 
putes and  litigations,  transferred  its  property  in  the  shore  of  all 
creeks,  coves  and  other  places  upon  the  salt-water,  where  the 
sea  ebbs  and  flows,  giving  to  the  proprietor  of  the  land  adjoin- 
ing the  property  of  the  soil  to  low-water  mark,  where  the  sea 
does  not  ebb  above  one  hundred  rods.  This  was  a  grant  of  so 
much  of  the  shore  as  would  be  contained  within  the  exterior 
lines  of  the  upland  lot  extended  from  high-water  to  low-water 
mark,  provided  it  did  not  extend  more  than  one  hundred  rods: 
Anc.  Charter,  etc.,  148. 

The  exceptions  and  provisions  in  this  ordinance  show  clearly 
that  the  principles  of  the  common  law  relating  to  this  kind  of 
property  were  well  understood  by  the  colonial  legislature. 
Those  who  thus  acquired  the  property  of  the  shore  were  re- 
stricted from  such  a  use  of  it  as  would  impair  the  public  right 
of  passing  over  the  water,  in  boats  or  other  vessels,  through 
any  sea,  creeks,  or  coves,  to  other  men's  houses  or  lands;  by 
▼hich  it  was  intended  to  reserve  a  free  passage  over  the  water 
in  such  places,  in  the  same  manner  as  it  existed  before  the 
public  property  in  the  shore  was  transferred.  The  ordinance 
of  1641  has  therefore  made  no  alteration  in  the  use  of  places 
therein  described,  while  they  are  covered  with  water,  and  they 
remain  free  for  all  the  citizens  of  the  commonwealth;  so  that 
even  the  proprietor  of  the  flats  can  lawfully  erect  nothing  upon 
them  which  will  obstruct  or  hinder  such  passage,  though  he 
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may  build  wharves  extending  towards  the  sea  to  the  distance  of 
one  hundred  rods,  provided  he  do  not  thereby  straiten  or  in* 
terrupt  the  passage  over  the  water  in  such  manner  as  to  consti- 
tute a  publio  nuisance. 

To  build  a  bridge,  therefore,  from  shore  to  shore  over  a  navi- 
gable cove  or  creek,  whereby  the  usual  passage  of  boats  or 
other  craft  would  be  impeded,  could  not  be  justified  eveoi  by 
the  owner  of  the  soil;  for  he  has  only  a  qualified  property  in 
it  under  the  ordinance  of  1641.  None  but  the  sovereign  power 
can  authorize  an  interruption  of  such  passages,  because  this 
power  alone  has  the  right  to  judge  whether  the  public  conveni- 
ence may  be  better  served  by  suffering  bridges  to  be  thrown 
over  the  water,  than  by  suffering  the  natural  passages  to  remain 
free;  and  this  power  may  exact  such  conditions  as  to  the  man- 
ner of  building,  as  will  sufficiently  preserve  the  natural  passage 
at  the  same  time  that  the  public  may  be  accommodated  with  an 
artificial  one.  Conformably  to  this  principle  it  has  been  usual, 
when  a  bridge  is  wanted  over  any  creek,  cove,  or  other  inlet 
from  the  sea,  for  application  to  be  made  to  the  general  court, 
although  no  toll  was  intended  to  be  taken,  and  an  act  has 
passed  pursuant  to  such  application.  Instances  of  the  kind  are 
frequent  in  our  statute  books;  in  some  cases  it  has  been  re- 
quired that  draws  should  be  made  in  the  bridge;  in  others,  that 
it  should  be  so  constructed  that  boats  or  gondolas  loaded  wiih 
Lay  might  pass  under  without  obstruction;  according  to  the 
use  which  has  been  made  of  the  water  over  which  the  bridge 
was  to  be  erected:  See  Stat.  1804,  c.  11, 16,  61;  Stat.  1805,  o.  1; 
Stat.  1801,  c.  33;  Stat.  1802,  c.  74. 

There  can  be  no  doubt,  therefore,  that,  by  the  principles  of 
the  common  law,  as  well  as  by  the  immemorial  usage  of  this 
government,  all  navigable  waters  are  public  property  for  the 
use  of  all  the  citizens,  and  that  there  must  be  some  act  of  the 
sovereign  power,  direct  or  derivative,  to  authorize  any  interrup- 
tion of  them.  The  legislature  may,  without  doubt,  by  a  general 
law,  delegate  to  the  magistrates  of  a  country,  or  to  any  other 
body,  the  power  of  determining  when  public  convenience  re- 
quires that  a  bridge  should  be  thrown  over  a  creek  or  a  cove, 
but  until  they  have  made  such  delegation  in  express  terms,  it  is 
a  branch  of  sovereign  power  to  be  exercised  by  the  legislature 
alone. 

Upon  this  ground  it  was  determined,  in  the  case  of  Comsnanr' 
toeaUh  v.  Coombs,  that  the  court  of  sessions,  to  which  body  was 
given  by  a  general  law  the  power  of  laying  out  public  ways. 
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had  Dot  poTFer  to  lay  out  such  a  way  over  a  navigable  river,  so 
that  the  river  may  be  obstructed  by  a  bridge. 

The  statute  giving  power  to  the  court  of  sessions,  it  is  there 
»ud,  must  have  a  reasonable  construction.  '*A  navigablo 
river  is  of  common  right  a  public  highway,  and  a  general 
authority  to  lay  out  a  new  highway  must  not  be  so  extended  as  to 
give  a  power  to  obstruct  an  open  highway  already  in  the  use  of 
the  public."  And  in  the  case  of  The  InhaJbilanU  of  Arundel  v. 
McCuIluch,  the  same  principle  is  recognized.  The  court  sny: 
*'  It  is  an  unquestionable  principle  of  the  common  law,  that  all 
navigable  waters  belong  to  the  sovereign,  or,  in  other  words,  to 
the  public,  and  that  no  individual  or  corporation  can  appro- 
priate them  to  their  own  use,  or  conllne  or  obstruct  them  so  as 
to  imptfir  the  passage  over  them,  without  authority  from  the 
legislative  power.  It  is  upon  this  principle,  that  so  many  acts 
of  our  legislature  have  been  passed,  authori^ng  the  building  of 
bridges  over  various  streams  and  rivers  within  the  common- 
wealth." I  do  not  know  that  this  doctrine  has  been  couteuded 
against  in  the  argument  of  the  case  before  us.  The  quebtion 
has  been  rather  a  question  of  fact  than  of  law,  to  wit,  whether 
the  streams  over  which  the  bridges  stand,  for  not  repairing 
^hich  the  defendants  arc  iudicted,  are  navigable  streams,  within 
a  reasonable  use  of  those  terms  so  as  to  be  public  property  in 
the  manner  before  stated. 

It  may  be  remarked  that,  by  the  common  law,  the  property 
of  the  sovereign  is  said  to  extend  to  all  places  where  the  be:\ 
ebbeand  flows,  whether  such  places  are  navigable  or  not;  but 
it  is  probable  the  usages  of  our  country  have  given  a  reason- 
able limitation  to  this  doctrine,  confining  the  public  to  what 
ZD&y  be  of  public  use;  so  that,  in  many  little  creeks  into  whicli 
the  salt  water  flows,  but  which  are  incapable  of  being  navigated 
*tall,  private  property  may  be  maintained.  This  is  undoubt- 
edly the  case  with  many  of  the  creeks  which  run  through  our 
extensive  marshes,  over  which  small  bridges  are  thrown  for  the 
conveuience  of  removing  the  hay;  and  yet,  whenever  theso 
streams  are  large  enough  for  the  passage  of  boats  and  gondolas, 
or  lighters,  and  pass  through  the  lands  of  several  proprietors, 
no  one  can  obstruct  them,  even  in  his  own  grounds,  unless  lie 
has  acquired  a  right  by  prescription,  which  probably  is  the  c:i:  o 
^th  many  of  them.  The  question,  then,  in  the  case  before  us, 
iSf  whether  the  streams  over  which  the  bridges  are  placed  are 
public  highways;  if  fhey  are,  the  order  of  the  court  of  sessionn, 
hying  a  road  over  them  is  void.     This  question  has  been  oiilj 
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formally  decided  by  the  jury,  and  comes  before  us  upon  a  mo- 
tion to  set  aside  the  verdict,  because  the  facts  proved  show  that 
the  road  was  illegally  laid  out,  so  that  the  verdict  returned 
against  the  defendants  is  contrary  to  the  evidence.  If  it  ap- 
pears from  the  evidence  in  the  case  that  the  streams  in  question 
are  navigable  to  any  useful  purpose,  as  that  in  our  opinion 
would  make  them  public  property,  the  verdict  ought  to  be  sefc 
aside. 

The  evidence  reported  abundantly  proves  the  navigableneea 
of  Miller's  river  for  boats,  scows  and  lighters,  with  heavy  loads 
of  manure,  wood,  etc.,  and  several  witnesses  testified  to  the 
actual  use  of  the  stream,  by  such  vessels,  before  and  until  the 
bridge  was  built. 

The  facts  thus  testified  were  not  contradicted.  The  effect  of 
them  was  attempted  to  be  avoided  by  an  argument  which 
probably  would  be  successful  with  the  legislature,  on  an  appli- 
cation for  license  to  build  a  bridge.  It  is  said,  there  could  be 
but  little  use  of  this  stream  for  boats  or  other  vessels;  that  there 
is  not,  and  probably  never  will  be,  any  settlement  or  place  of 
business  at  its  head  or  on  its  banks;  that  the  public  are  vastly 
more  accommodated  by  a  bridge  than  they  would  be  by  an  un- 
obstructed passage  of  the  stream.  All  this  is  probably  true, 
and  yet  does  not  affect  the  question  before  us;  for,  if  the  stream 
is  a  navigable  river,  it  is  for  common  use,  and  none  but  the 
legislature  can  authorize  the  interruption  of  it.  If  the  court 
were  to  undertake  to  decide  these  questions  of  expediency,  it 
would  not  be  declaring  law,  but  would  be  legislating  upon  each 
particular  case.  The  same  arguments  might  have  been  used  if 
individuals  or  corporations,  without  authority  from  the  legis- 
lature, had  thrown  bridges  over  Mystic  river,  where  the  Chelsea 
and  Maiden  bridges  now  are.  Probably  the  advantage  of  navi- 
gating that  river  would  bear  no  comparison,  in  public  estima- 
tion, with  tbe  utility  of  such  bridges;  yet  none  would  suppose 
that  anything  short  of  legislative  authority  would  have  war- 
ranted the  building  of  them.  The  difference  between  Mystic 
and  Miller's  river  is  only  in  their  magnitude;  there  is  no  differ- 
ence in  the  law  to  be  applied  to  them. 

The  principle  upon  which  the  public  right  to  navigable 
streams  rests,  having  never  been  controverted,  and  the  neces- 
sary inference  being  that  no  subordinate  power  can  authorize 
any  use  of  them  inconsistent  with  that  right,  there  could  be  no 
difficulty  in  settling  this  or  any  other  question  relating  to  them 
were  it  not  that  the  insignificance  -of  some  of  the  streams,  and 
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the  little  use  made  of  them  for  purposes  of  transportation,  ren* 
der  the  application  of  the  principle  sometimes  questionable  on 
the  ground  of  expediency.     But  this  difficulty  is  solved  by  re* 
femog  all  such  cases  to  the  legislature,  which  will  always 
relinquish  the  public  control  over  such  waters  when  the  public 
interest  shall  require  it.     There  is  but  one  principle  for  judicial 
courts  to  be  goyemed  by,  and  that  is  to  consider  as  public 
property  all  those  inlets  of  the  sea  which  are  capable  of  sus- 
taiDing  vessels  of  any  description,  with  their  loading,  for  pur- 
poses really  useful  to  trade  or  agriculture.     It  has  been  urged 
that  the  actual  use  of  them  for  such  purposes  is  necessary  to 
giTe  them  the  character  of  public  property,  but  it  is  obvious 
there  can  be  no  such  qualification  of  the  principle  at  common 
law,  for  it  would  go  to  allow  the  occupation,  by  individuals  or 
corporations,  of  many  of  the  most  important  public  privileges, 
in  the  early  settlement  of  the  country,  before  ports  and  places 
of  deposit  should  become  valuable. 

It  was  urged  also  in  argument,  that  a  stream,  to  be  public, 
most  be  actually  a  highway  leading  from  county  to  county;  but 
there  is  do  authority  for  this  position.  Highways,  according  to 
the  common  law,  are  places  in  which  all  the  subjects  have  a 
right  to  pass,  and  this  is  peculiarly  the  case  with  the  sea  and  all 
its  branches.  It  is  by  statute  only,  that  those  roads  are  de- 
nominated highways  which  lead  from  town  to  town,  to  distin- 
guish them  from  those  which  are  laid  out  for  the  use  of  one 
town  only,  or  certain  individuals  in  one  town,  with  a  view  to 
the  different  tribunals  which  are  to  authorize  the  laying  them 
out. 

We  have  considered  with  much  attention  a  position  advanced 
bj  one  of  the  counsel  for  the  prosecution,  viz.,  that  a  bridge 
being  actually  in  existence,  the  defendants,  by  the  general  laws, 
are  obliged  to  keep  it  in  repair  without  reference  to  the  original 
unlawfulness  of  the  establishment  of  it.  This  position  may  be 
true  in  regard  to  ancient  ways,  the  origin  of  which  cannot  be 
traced,  but  which  have  immemorially  been  in  use.  A  way  may 
exist  by  prescription.  But  we  think  it  cannot  be  true  that  a 
bridge  or  road  recently  built  or  laid  out  without  any  authority, 
can  impose  any  obligation  on  the  inhabitants  of  the  town  where 

• 

It  may  be.  This  would  be  to  encourage  individuals  to  act  from 
their  own  authority  in  such  cases,  and  to  punish  others  for  any 
imperfect  execution  of  their  work.  A  way  may  also  be  given  to 
the  public  so  as  to  prevent  the  owner  of  the  land  from  main- 
^uing  trespass  against  those  who  pass  over  it,  but  until  it  is 
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laid  out  and  established  by  the  lawful  authority  it  cannot  be- 
come a  charge  to  the  inhabitants  of  Ihc  town  through  ivhicb  it 
passes.  But  in  the  case  before  us,  the  brid^^o  is  supposed  to 
be  an  obstruction  to  a  highway  before  existing;  a  mere  dedica- 
tion or  use  of  it,  therefore,  cannot  purge  the  wrongful  erection 
of  it,  and  the  town  which  is  called  upon  to  repair  it  has  a  right 
to  show  that  it  has  no  legal  existence.  And  so  it  was  ruled  in 
the  case  of  Coombs  and  in  the  case  of  McCulloch,  before  cited. 
The  orders  of  the  court  for  laying  out  the  roads  in  those  cases 
were  considered  void;  if  void,  the  bridges  over  the  stream  were 
nuisances,  and  if  nuisances,  no  town  could  be  held  to  keep  them 
in  repair. 

Though  the  reasoning  in  the  foregoing  opinion  has  been  prin- 
cipally applied  to  one  of  the  counts  in  the  indictment,  viz. ,  that 
which  charges  the  inhabitants  with  neglect  to  repair  the  bridge 
over  Miller's  river,  it  is  equally  applicable  to  the  other  count, 
with  respect  to  which  the  evidence  reported  abundantly  proves 
the  navigableness  of  the  stream  therein  described,  and  the 
former  use  of  it  for  valuable  purposes.  The  verdict,  therefore, 
must  be  set  aside,  and  a  new  trial  granted. 


See  the  note  to  Arnold  v.  Mundy,  10  Am.  Dec.  385,  for  an  exarainatioD  of 
some  of  the  legal  questions  arising  ni>on  the  subject  of  navigable  streama. 
The  principal  case  is  a  leading  authority  on  this  subject  in  Massachnsetta^ 
and  the  doctrines  here  laid  down  have  been  repeatedly  approved:  Charles' 
town  V.  ComnUssionera  qf  Middlesex,  3  Met.  202;  CommonweaUh  v.  Alffer,  7 
Allen,  53;  WoMon  v.  Wonson,  14  Id.  82;  Boston  v.  JRkhard&on,  105  Mass. 
351;  Attorney-general  v.  WoodSy  108  Id.  436;  see,  also,  Richardson  v.  BosUm^ 
19  How.  U.  S.  269;  and  United  States  v.  New  B^ord  Bridge,  I  Wood.  &  M. 
407,  410,  411,  413,  414,  415. 


White  v.  Westport  Manupacturing  Co. 

[1   PXOKEBZHO,  215.] 

AoKNT  OF  CoBPORATiON,  AuTHOiirrY  OF. — An  agent  of  an  incorporated  com* 
pany  cannot,  without  express  authority  by  vote,  bind  it  for  a  debt  con- 
tracted  by  the  company  before  incorporation. 

AssxTMPSiT  on  a  promissory  note  signed  by  one  Iffairel  as 
agent  for  the  Westport  manufactuiing  company.  The  facta 
were:  Previous  to  the  incorporation  of  said  company,  most  of 
its  members,  of  whom  Marvel  was  one,  were  voluntarily  asso- 
ciated together  in  the  ownership  and  management  of  a  certain 
cotton-mill,  the  title  of  which,  together  with  the  land  on  which 
it  stood,  and  a  farm  called  the  Freelove  farm,  was  in  their  indi- 
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Tidual  names.    Thcj  were  largely  indebted  at  the  time,  part  of 

their  liabilities  consisting  of  the  sum  of  two  thousand  dollars^ 

unpaid  purchase-money  on  the  Freelove  farm.    On  February 

27, 1815,  the  said  voluntary  association  became  incorporated  as 

the  Westport  manufftoturing  company,  admitted  certain   new 

members,  and  appointed  Marvel  their  agent.     The  corporation 

diTided  its  stock  into  shares,  and  continued  the  business  aa 

before,  using  the  books  of  the  old  association,  paying  some  of 

its  debts,  collecting  the  debts  due  it,  and  receiving  the  rents  of 

the  farm;  but  the  title  to  the  real  and  personal  property  of  the 

MBociation  was  never  transferred  to  the  corporation;  nor  waa 

any  interest  therein  conveyed  to  the  new  members  until  long 

after  the  date  of  the  note  sued  on.     Subsequently,  however, 

aerend  of  the  former  members  of  the  association  sold  and  con* 

Teyed  their  interest  in  the  property  to  new  members  of  the  cor- 

pontioD.    At  the  time  of  the  trial,  all  the  members,  with  one 

exception,  had  sold  their  interest  in  the  land,  manufactory  and 

machinery  to  persons  now  in  possession.     The  note  in  question 

vas  given  by  Marvel,  as  agent  of  the  corporation,  in  renewal  of 

notes  given  by  the  voluntary  association  for  debts  due  from 

tham,  part  of  the  sum  being  for  unpaid  purchase-money  of  the 

Freelove  farm;  but  it  did  not  appear  that  there  was  ever  any 

Tote  of  the  corporation  authorizing  the  signing  of  the  note  or 

aasomiog  the  payment  of  debts  due  from  the  voluntary  associu- 

tion,  although  Marvel  had  previously  given  other  similar  notes 

on  behalf  of  the  corporation  for  debts  of  the  same  kind,  and 

these  notes  had  been  paid  by  Marvel  and  another  member  of 

the  corporation  and  of  the  former  voluntary  association.     [It 

does  not  appear  what  was  the  result  of  the  trial  below.] 

Spocner  and  W.  BaylieSy  for  the  defendants,  cited  Odiome  v. 
Maxcy,  13  Mass.  181;  Wyman  v.  Hallowell  Banky  14  Id.  Gl  [7 
Am.  Dec.  194J;  Froihingham  v.  Haley,  3  Id.  70;  demerit  v.  Jones, 
12  Id.  60;  Herring  v.  PoUey,  8  Id.  113;  Lent  v.  Padelford,  10  Id. 
185  [6  Am.  Dec.  119J;  Kupfer  v.  AugutUa,  12  Id.  185;  TowU  v. 
Stevem^on,  1  Johns.  Cas.  110;  Oodwise  v.  Hackery  1  Cai.  527; 
Bliiss  V.  NfguSy  8  Mass.  51;  GouUlon  v.  Carr,  Cro.  Eliz.  848. 

H.  Cushman,  for  the  plainti£f. 

By  CovLtiy  Parker,  C.  J.  The  question  is,  whether  the  note 
declared  on  is  the  note  of  the  defendants;  and  that  depends 
upon  the  authority  of  Marvel,  their  agent,  to  sign  such  a  note. 
Hii  general  authority  as  agent  extended  to  the  purchase  of 
stock,  and  making  such  contracts  as  related  to  the  business  of 
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the  companj  of  which  he  had  the  management;  for  sach  pur- 
poses he  might  pay  the  money  of  the  corporation,  or,  if  credit 
were  obtained,  might  make  them  liable  in  a  note  made  by  him 
for  them;  but  he  could  not  for  any  other  purpose  bind  them, 
although  he  assumed  to  act  as  their  agent.     It  appears  that  the 
note  in  suit  was  given  for  a  part  of  the  consideration  of  the 
Freelove  farm,  the  title  of  which  is  not  in  the  defendants,  al- 
though they  have  appropriated  the  rents  and  profits  since  the 
incorporation.     He  could  not  make  a  promise  binding  them  for 
this  object  without  express  authority  of  the  corporation.    No 
such  authority  appeared  in  evidence;  nor  is  there  any  eyidenoe 
of  any  corporate  act  which  can  amount  to  an  assumption  of  the 
debt  or  ratification  of  the  promise.     That  most  of  the  members 
of  the  corporation  were  members  of  the  voluntary  association 
makes  no  difference,  as  there  were  some  members  who  did  not 
b'  long  to  the  voluntary  association,  and  whose  property  ought 
not  to  be  taken  to  pay  the  debts  of  those  individuals  who  hold 
the  property  for  which  the  note  was  given.     If  the  corporation 
should  be  held  answerable  in  this  suit,  then,  by  the  provisions 
of  the  statutes,  the  plaintiff  might  compel  an  individual  who 
has  no  interest  in  the  consideration  of  the  note  to  pay  the  whole 
debt,  which  would  be  unreasonable  and  unjust.     The  plaintiffs 
remedy  is  against  Marvel,  who  signed  the  note,  or  perhaps 
upon  his  original  demand  against  those  who  purchased  the 
farm.   That  part  of  the  consideration  of  the  note  which  was  not 
for  the  farm,  was  for  the  renewal  of  securities  given  by  the  vol* 
untary  company  for  debts  previously  existing   against  them. 
Nothing  short  of  a  vote  of  the  corporation  would  render  them 
liable  for  these  demands,  or  could  authorize  their  agent  to  make 
them  responsible. 
Judgment  for  the  defendants. 


Canal  Bridge  v.  Gordon. 

[1  PxoKXBDra,  296.] 

Implied  Contract  by  Corfobation. — A  contract  binding  upon  a  coipon- 
tion  may  be  implied  from  corporate  acts,  without  an  expresB  vota  Ac- 
cordingly, where  the  proprietors  of  a  certain  dam,  erected  under  a  charter 
which  provided  for  a  free  road  over  it,  proposed  to  a  corporation  owmog 
an  adjacent  toll-bridge  to  connect  the  dam  with  the  bridge  and  to  give 
the  free  use  of  the  dam  for  passing  and  repassing,  on  condition  that  tho 
corporation  would  allow  the  said  proprietors  the  use  of  a  portion  of  the 
bridge  extending  from  the  point  of  junction  to  the  nearest  terminal,  and 
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to  fin  it  up  and  make  it  solid  as  a  part  of  their  dam,  at  their  ooiiTenience^ 
and  the  corporation  permitted  the  connection  to  be  made  and,  for  several 
yean^  allowed  passengers  to  go  and  come  to  and  from  the  dam  over  the 
specified  part  of  the  bridge  free  of  toll,  it  was  held  that  these  acts  oon- 
stitxLted  an  implied  acceptance  of  the  proposition,  binding  upon  the  cor- 
pomtion  without  a  direct  vote^  and  that  such  specified  portion  of  the 
bndge  became  thereby  a  part  of  the  dam  so  that  toll  could  not  be  col- 
lected from  persons  passing  over  it  to  and  from  the  dam. 

k£nx3v  to  recover  toll  from  the  defendant  for  passing  from 
Gharlestown  to  Lechmere  Point  to  and  over  a  part  of  the  canal 
\]ddge  leading  from  Boston  to  said  Lechmere  Point.  The  de- 
fendant's liability  depended  upon  the  question  as  to  whether  or 
not  the  part  of  the  bridge  over  which  he  passed  had  become  bj 
Tirtae  of  certain  transactions,  a  part  of  the  dam  erected  by  the 
Pnson  Point  dam  corporation,  and  was  thereby  free  of  toll. 

The  facts  were:  The  present  act  of  incorporation  of  the  pro- 
pnetoiB  of  the  canal  bridge  was  passed  in  1808  and  their  bridge 
vas  erected  from  Boston  to  Lechmere  Point  in  Cambridge,  in 
1^  and  1809  with  toll-houses  at  each  end,  but  after  about 
twenty  months,  toll  was  taken  only  at  the  Boston  terminus,  ex- 
(%pt  on  commencement  days  at  Harvard  college  when  toll  was 
collected  at  both  termini.     In  1806  a  charter  was  granted  to  a 
company  known  as  the  Prison  Point  dam  corporation  authorizing 
them  to  erect  a  dam  from  Prison  Point  in  Charlestown  to  Lech- 
mere Point;  with  a  view  to  the  erection  of  mills,  and  providing 
that  the  dam  should  have  a  railing  and  lights  upon  it  so  that  it 
might  be  used  as  a  road,  but  not  authorizing  any  toll  to  be  col- 
lected thereon.     In  1810,  before  the  dam  was  erected  another 
corporation  was  formed  by  the  land  owners  at  Lechmere  Point 
(who  were  principally  proprietors  of  the  canal  bridge),  known 
as  the  Lechmere  Point  corporation,  and  in  1814  the  owners  of 
the  shares  in  this  latter  corporation  became  the  owners  also  of 
all  the  shares  in  the  Prison  Point  dam  corporation,  and  after 
1S16,  the  stock  of  these  two  corporations  and  also  of  the  canal 
bridge  corporation,  was  owned  by  the  same  individuals,  in  the 
same  proportions  and  the  same  persons  were  chosen  as  officers 
of  two  of  them,  while  there  was  no  record  of  any  recent  election 
of  officers  in  the  other  (the  Prison  Point  dam  corporation),  but 
tbe  clerk  last  chosen  who  was  also  clerk  of  the  other  corpora- 
tions continued  to  issue  certificates  of  stock.     The  two  other 
corporations  kept  separate  books  of  records,  although  there  were 
entries  in  each  relating  to  meeetings  held,  and  business  trans- 
acted by  all  three  of  the  corporations,  but  these  entries  were 
claimed  to  have  been  clerical  errors. 
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In  1815  and  1816,  the  proprietors  of  Lechmere  Point, 
ing  to  act  under  the  charter  of  the  Prison  Point  dam  corpora* 
tion,  built  a  bridge  (which  they  proposed,  when  expedient,  to 
convert  into  a  dam),  from  Prison  Point  to  the  canal  bri<l2r<>, 
seven  hundred  and  eighty  feet  from  the  terminus  at  Lecliuiere 
Point,  having  previously  voted  to  connect  their  dam  with  tb& 
canal  bridge,  and  to  give  the  bridge  corporation  the  /ree  use  <>f 
their  dam  for  passing  and  repassing,  provided  the  bridge  cor- 
poration would  give  them  the  use  of  that  part  of  the  bridge  ex- 
tending from  the  dam  to  Lechmere  Point,  and  keep  the  same 
in  repair,  and  allow  it  to  be  filled  up,  and  made  into  a   solid 
dam,  when  the  proprietors  of  the  Prison  Point  dam  should 
deem  it  expedient.     This  proposition  was  never  accepted  by  ex- 
press vote,  but  the  bridge  corporation  permitted  the  connec- 
tion to  be  made,  and  allowed  all  persons  to  pass  and  repass 
over  that  part  of  their  bridge  between  the  dam  and  Lechmere 
Point,  free  of  toll,  until  July,  1820,  when  they  erected  toil- 
houses  at  the  junction,  and  thereafter  collected  toll  from  x>er* 
sons  going  in  either  direction  over  their  bridge. 

A  verdict  was  taken  for  the  plaintiffs  subject  to  the  opinion 
of  the  whole  court  as  to  their  right  to  recover. 

Hubbard  and  Peabody^  for  the  defendant,  cited  Ca»e  of  SuU-nCs 
Hospital,  10  Co.  31;  Woodyer  v.  Hodden,  5  Taun.  137;  Hugby 
Charily  v.  Merryweather,  11  East,  375,  note;  Garland  v.  Salam 
Bank,  9  Mass.  410  [G  Am.  Dec.  86 J;  Bex  v.  Chipping  Norton,  5 
East,  239. 

Prescott  and  Otis,  for  the  plaintiffs,  cited  People  v.  Denslmv,  1 
Cai.  177;  Sluart  v.  Eich,  Id.  182;  Major  v.  Oxenham,  5  TauB. 
340;  Vin  Abr.  Corporation,  K.,  30;  Knapp  v.  Williams^  4  Ves. 
jun.,  430,  note;  Co.  Lit.  6  a.,  19  b.,  20  a.;  Cook  y,  Stearns,  II 
Mass.  533;  Honkinsv,  Itolnns,  2  Saund.  328;  Bac.  Ab.  Corpora- 
tion, B.;  Bex  v.  Ginever,  6  T.  R.  735;  Child  v.  Hudson's  Bay 
Co,,  2  P.  Wms.  209;  Cora.  Dig.  Franchise,  T.,  5;  Bex  v.  Bad- 
son,  2  Str.  909;  Lade  v.  Shepherd,  Id.  1004;  Bex  v.  Lloyd,  I 
Campl>.  2G0,  and  notes. 

By  Court,  Parker,  C.  J.  The  plaintiffs  having  shown  an  act 
of  the  legislature  incorporating  them  with  authority  to  build  a 
bridge  over  Charles  river  from  Boston  to  Cambridge,  and  to 
take  toll  from  all  persons  who  shall  pass  over  the  same,  would 
be  entitled  to  recover  in  the  present  action,  unless,  bj  some  act 
binding  on  the  corporation,  they  have  disabled  themselves  from 
exacting  it.     We  think  it  immaterial  whether  the  defendant 
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passed  oyer  the  whole,  or  only  a  part  of  the  bridge^  for  the  cor- 
poration, not  being  restricted  as  to  the  location  of  their  toll- 
boases,  may  lawfully  demand  toll  of  any  one  who  may  pass 
either  of  them,  notwithstanding  the  passenger  may  not  have 
entered  the  bridge  at  one  end  and  passed  off  at  the  other;  so 
tliat  if  a  person  were  to  go  from  the  ice,  or  a  boat,  to  the  mid- 
dle of  the  bridge,  and  then  pass  to  Cambridge  or  Boston,  there 
is  nothing  in  the  act  which  will  exempt  such  person  from  the 
tolL  But  it  is  undoubtedly  competent  to  the  proprietors  to 
commute  the  toll  for  a  certain  sum  by  the  year  or  the  quarter. 
This  is  done  by  most  of  such  corporations;  and  they  have  the 
fiaiae  authority  to  give  a  free  passage  where  they  shall  deem  it 
for  their  interest;  at  least  the  corporation  cannot  claim  against 
a  ^ote  granting  such  free  passage,  and  if  their  authority  is  ques- 
tioned, it  must  be  by  those  members  of  the  corporation  who  do 
not  assent  to  the  act,  and  are  injured  by  it. 

It  is  true,  that  the  acts,  doings  and  declarations  of  indiyidual 
membeis  of  the  corporation,  unsanctioned  by  the  body,  are  not 
blading  upon  it;  but  it  is  equally  true,  that  inferences  may  be 
drawn  from  corporate  acts,  tending  to  prove  a  contract  or  prom- 
ise, as  well  as  in  the  case  of  an  individual;  and  that  a  Yote  is 
not  always  necessary  to  establish  such  contract  or  promise. 
Tbis  has  been  settled  in  several  cases  in  this  country  and  in 
England. 

Tbe  defense,  therefore,  set  up  in  this  case,  which  is,  substan- 
tially, that  the  plaintiffs  have  parted  with  their  right  to  exact 
toll  from  persons  who  shall  pass  from  Charlestown  to  Cam- 
bridge by  the  way  of  the  bridge  leading  from  Prison  Point  in 
Obarlestown,  is  valid  in  law,  if  maintained  in  point  of  fact;  and 
^e  consider  it  as  referred  to  the  court  to  decide,  whether  the 
evidence  used  in  the  case,  is  legally  sufficient  to  warrant  a  ver- 
dict against  them  on  that  fact.  Some  difficulty  has  arisen  in 
considering  this  point,  from  the  intricate  and  complex  manner 
in  vrbich  the  business  of  three  several  corporations,  which  are 
connected  in  this  inquiry,  has  been  transacted.  There  seems  to 
bave  been  a  combination  of  interests,  which  made  it  difficult 
for  tbem  to  maintain  a  distinct  character;  so  that  sometimes 
ibey  met  and  voted  conjointly,  and  at  others  seem  to  have  held 
separate  meetings  and  kept  separate  records.  We  find  the  pro- 
pnetorB  of  the  bridge,  upon  some  occasions,  passing  votes  re- 
flp^bg  the  land,  and  the  proprietors  of  Lechmere  Point  doing 
Ibe  same  thing  in  relation  to  the  bridge;  and  it  appears  that  the 
^bole  interest  of  the  Prison  Point  dam  corporation  was  pur- 
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chased,  or  otherwise  resumed,  by  the  proprietors  of  Lecbmere 
Point.  This  confusion  resulted  from  the  circumstance,  that  the 
same  individuals  were  members  of  all  the  corporations,  and 
that  their  corporate  interest,  which  was  at  first  distinct,  had  be- 
come identified  by  the  equalization  of  shares  in  the  several  com- 
panies, and  the  obligation  imposed  by  the  votes  of  each  that 
they  should  always  be  kept  or  transferred  together. 

There  are  no  doubt  technical  difficulties  in  considering  these 
several  companies  as  copartners,  or  as  having  blended  their 
powers  and  interests  together,  so  that  whatever  should  have  been 
done  by  one  should  be  binding  upon  the  others;  and  yet,  as  thej 
are  all  composed  of  the  same  individuals,  using  several  corpo- 
rate powers  for  the  same  end  and  purpose,  with  nothing  but  the 
form  of  a  record  to  distinguish  them,  equity  would  seem  to  re- 
quire that  they  should  not  have  the  power  of  severing  to  the 
prejudice  of  any  persons  with  whom  either  might  contract. 
But  as  the  court  is  bound,  in  a  suit  at  common  law,  to  observe 
the  rules  of  that  law,  we  have,  in  the  discussion  of  the  case, 
considered  the  three  corporations  as  distinct  legal  persons,  and 
endeavored  to  ascertain  the  rights  of  the  parties  in  this  view 
only,  without  reference  to  the  singular  combination,  which  has 
without  doubt  occasioned  some  difficulty  to  those  who  unfortu- 
nately adopted  this  mode  of  carrying  into  e£Eect  their  intentions. 

The  statement  of  the  defendant  is  that  by  virtue  of  the  several 
acts  of  incorporation  referred  to  in  the  case^  and  the  corporate 
acts  and  proceedings  of  the  several  companies  constituted  by 
them,  that  part  of  the  canal  bridge,  which  leads  from  the  place 
of  the  junction  of  the  cross  bridge,  has  virtually  become  a  part 
of  the  dam  which  was  authorized  by  the  act  incorporating  the 
Prison  Point  dam  corporation;  and  that,  as  by  virtue  of  that  act 
no  toll  was  authorized  for  the  passing  of  the  dam,  the  pro- 
prietors of  the  bridge  have  voluntarily,  and  for  a  sufficient  con- 
sideration, abandoned  the  right  to  take  toll  from  those  who 
should  come  by  that  route  over  their  bridge.  There  being  no 
legal  impediment  to  the  proprietors  of  the  bridge  making  such 
a  bargain,  it  is  rather  a  question  of  fact,  whether  it  has  been 
made,  and  the  only  view  in  which  we  can  entertain  this  questiou 
is,  whether  the  evidence  in  the  case  is  legally  sufficient  to  main- 
tain the  defendant's  position. 

The  act  incorporating  the  Prison  Point  dam  corporation  was 
passed  in  1806,  before  either  of  the  other  corporations  was 
created,  but  we  have  no  evidence  that  the  act  was  put  in  opera- 
tion, to  any  purpose,  until  after  the  existence  of  the  other 
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corporations.  Under  this  act,  the  corporation  was  aathorized 
to  build  a  clam  from  Prison  Point,  in  Charlestown,  to  Lechmere 
Point,  in  Cambridge.  It  would  seem,  by  the  provisions  in  the 
act,  that  the  principal  object  was  the  erection  of  mills,  but  the 
dam  was  also  intended  to  be  used  as  a  road,  since  it  was  re- 
quired that  there  should  be  a  railing  and  lights,  and  the  width 
was  to  be  such  as  could  only  be  necessary  for  a  road.  No  toll 
whatever  was  established  for  passing  this  road,  the  legislature 
probably  considering  that  the  great  water  privilege  given,  and 
the  probable  profits  of  the  works  upon  the  dam,  would  be  a 
snfficient  compensation  for  the  expense  of  making  and  maintain- 
ing a  passage  over  the  surface. 

In  1808,  Andrew  Craigie  and  others  were  incorporated  as  the 
proprietors  of  the  canal  bridge,  to  be  extended  from  Boston  to 
ibe  same  Lechmere  Point.  And,  in  1810,  the  proprietors  of 
land  on  Lechmere  Point  were  also  incorporated,  with  the  right 
io  hold  their  land  in  shares,  and  transfer  the  same  as  personal 
property. 

This  latter  corporation^  or  its  members,  became  the  owners  of 
all  the  shares  in  the  Prison  Point  dam  corporation,  and  in  1815 
ft&d  1816,  erected  a  bridge  from  Prison  Point  to  the  canal 
bridge,  at  the  distance  of  seven  hundred  and  eighty  feet  from 
the  upland  of  Lechmere  Point.     This  must  be  considered  as 
done  by  the  corporation,  because  they  appointed  committees  to 
locate  the  bridge,  and  declared  that  they  had  assumed  all  the 
shares,  and  the  presumption  is,  nothing  being  shown  to  the 
contrary,  that  the  expense  was  paid  from  the  corporate  funds. 
It  is  proper  here  to  inquire  whether  this  bridge  was  built  by 
Tirtne,  or  under  color  of  the  act  establishing  the  Prison  Point 
dam  corporation,  or  avowedly  without  any  authority,  by  per- 
sons professing  to  act  as  trespassers  or  violators  of  the  public 
light  of  passage  over  navigable  waters.     And  we  cannot  do  the 
injustice  to  the  corporation,  or  the  respectable  individuals  com- 
posing it,  to  hesitate  a  moment  in  believing  that  they  intended, 
as  they  professed,  to  act  under  authority  of  the  legislature. 
Their  acts  and  declarations  show  it.     They  purchased  up  the 
^ght  under  the  act  of  incorporation,  and  all  their  proceedings 
of  record  have  reference  to  the  authority  thereby  given;  and 
^cj  made  provision  in  their  stipulation  with  the  proprietors  of 
the  canal  bridge  to  turn  a  part  of  that  bridge  into  a  dam  upon 
some  future  opportunity.     It  is  true  that  they  have  not  built  a 
dose  dam,  and  that  the  purposes  for  which  the  authority  was 
given  appear  not  to  be  executed,  but  we  apprehend  they  will 
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iiot  say  they  never  intended  to  make  a  dam,  antL  if  they  shoald, 
"we  apprehend  the  law  will  not  allow  them  to  hold  thi^t  lang^uage. 
It  ought  to  be  supposed  that  what  they  have  done  is  with  a  view 
to  a  future  full  compliance  with  the  terms  of  the  charter  under 
which  they  acted,  and  that  they  relied  upon  the  indulgence  of 
the  goYemment  for  a  temporary  suspension  of  the  public  pro- 
jects which  they  have  begun.     Either  this  is  their  intention,  or 
they  must  be  supposed  to  have  occupied  a  public  privilegfe  and 
converted  it  to  their  private  purposes  without  any  authority  or 
pretense  of  right  whatever.     Assuming  it,  then,  as  a  point  es- 
tablished, that  the  proprietors  of  Lechmere  Point  erected  the 
cross-bridge  under  and  by  virtue  of  the  legislative  act,  it  ia 
clear  that  they  have  no  authority  to  establish  a  toll,  and  they 
have  not  pretended  to  demand  one,  which  is  another  reason  for 
believing  that  what  they  did  was  under  color  of  the  act. 

But  they  had  no  right  to  join  their  bridge  or  dam  to  the  canal 
bridge  without  the  consent  of  the  proprietors  of  that  bridge; 
and  if  they  had  done  so,  without  doubt  all  who  should  pass  on 
to  the  bridge  and  cross  it,  for  the  purpose  of  going  to  Cam- 
bridge, would  be  liable  to  toll;  and  even  with  this  consent,  un- 
less the  proprietors  of  the  bridge  had  made  some  contract  which 
would  legally  deprive  them  of  this  right. 

Have,  then,  the  proprietors  of  the  bridge  done  any  act  which 
can  legally  operate  to  deprive  them  of  the  right  to  exact  toll  of 
vhe  passengers  from  Charlestown  to  Cambridge  or  Cambridge  to 
Cbarlestown? 

In  August,  1814,  the  proprietors  of  Lechmere  Point  voted 
that,  having  assumed  all  the  shares  in  the  Prison  Point  dam 
corporation,  and  being  at  the  whole  expense  of  building  and 
keeping  in  repair  said  dam,  agreeably  to  the  act  of  incorpora- 
tion, the  use  of  said  dam  be  granted  to  the  proprietors  of  canal 
bridge  for  passing  and  repassing  to  and  from  Charlestown;  pro- 
vided, that  the  said  proprietors  of  canal  bridge  give  to  the  pro- 
prietors of  Lechmere  Point  and  Prison  Point  dam  the  use  of 
that  part  of  canal  bridge  extending  from  the  dam  to  Lechmere 
Point,  and  keep  the  same  always  in  repair;  and  provided,  also, 
that  permission  be  given  to  the  Lechmere  Point  and  Prison 
Point  dam  proprietors  to  cause  that  part  of  the  bridge  to  be  so 
filled  up  as  to  make  it  a  solid  dam,  whenever  they  shall  think  it 
expedient. 

Here  was  a  direct  and  plain  proposition,  and  if  it  had  been 
«iet  by  as  plain  an  acceptance  by  vote  recorded,  no  one  would 
imagine  that  any  question  would  arise  as  to  the  effect.    One 
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<rorporation,  having  a  lawful  right  to  build  a  dam,  proposes  to 
iiDother  to  make  part  of  their  bridge  into  a  dam,  and  that  party 
accepts  it.  Sorely,  if  they  act  as  separate  and  independent 
bodies,  they  are  both  bound  by  the  contract,  and  a  legal  rem- 
edy would  be  found  for  the  violation  of  it.  The  consequence 
would  be,  that,  to  all  intents  and  purposes,  the  part  of  the 
bridge  so  occupied,  would  become  a  part  of  the  dam;  and  if 
auy  citizen  would  have  a  right  to  pass  over  the  dam,  he  would 
have  the  same  right  to  pass  over  the  bridge  thus  appropriated. 

The  question,  then,  is  narrowed  to  this:  Have  the  proprietors 
of  the  canal  bridge  assented  to  this  proposition  and  acted 
ander  it?  We  find  no  vote  to  this  effect,  but  we  do  find,  that 
the  cross-bridge  was  sufi'ered  to  unite  with  theirs,  pursuant  to 
the  proposition,  and  that  for  four  years,  all  were  suffered  to 
pass  without  toll  who  came  from  Cbarlestown  to  Cambridge,  or 
vice  vena.  Now,  corporations  can  be  bound  by  implication,  as 
well  as  individuals,  as  has  been  before  stated,  and  no  acts  could 
be  stronger  to  show  an  assent  to  a  proposition,  an  agreement 
or  bargain,  than  those  which  have  been  mentioned. 

We  account  for  there  being  no  express  vote,  only  from  the 
mixed  interests  of  these  corporations,  and  their  being  composed 
of  the  same  individuals.  We  find  the  proprietors  of  the  bridge 
appropriating  ten  thousand  dollars  to  the  erection  of  houses  on 
the  point,  and  the  proprietors  of  the  point  exempting  from  toll 
persons  passing  over  their  bridge.  They  are  one  and  the  same 
in  interest,  and,  although  we  were  not  permitted  to  consider 
them  so  in  point  of  form,  the  evidence  resulting  from  the  acts 
of  each  cannot  but  have  an  influence  on  any  question  relating 
to  their  transactions.  The  proprietors  of  the  bridge  have  sold 
a  part  of  their  bridge  to  the  proprietors  of  Lechmere  Point,  to 
be  used  as  a  dam,  and  the  proprietors  of  the  dam,  or  of  the 
point,  have  sold  to  the  proprietors  of  the  bridge,  the  use  of  the 
dam.  Acting  under  statutes  of  the  government,  they  must  be 
lK)und  by  them;  their  rights  must  be  ascertained  by  their 
charter;  and  considering  the  charter  to  the  Prison  Point  dam 
corporation,  as  granting  no  right  to  toll,  and  that  the  westerly 
end  of  the  canal  bridge  is  virtually  a  part  of  the  dam,  we 
tbink  it  clear  that  those  who  pass  from  Cambridge  to  Charles- 
town,  or  Charlestown  to  Cambridge,  by  way  of  the  cross- 
bridge  or  dam,  are  legally  subject  to  no  toll. 

Verdict  set  aside,  and  a  general  verdict  entered  for  the  de- 
fendant. 
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Stevens  v.  Wixsiiip. 

[1  PlOSBBnTOb  818.] 

Devub  with  Powxb  ov  Sale.— Where  a  testator  deviBed  oertain  laod  to 
hifl  wife  for  life,  and  gave  her  power,  in  caae  of  need,  to  sell  all  his 
estate,  real  and  peisonaJ,  for  her  oomf ortable  support^  it  was  held  th^ 
she  took  only  a  life-estate  with  a  power  of  sale  depending  on  a  contin- 
gency. 

BzECUTiOK  OF  CoNTiDOBNT  PowER. — ^Those  who  claim  under  a  contingent 
power  of  sale  in  a  will  must  show  that  the  power  was  well  execnted  and 
that  the  contingency  happened;  and  it  is  for  the  jnry  to  decide  whether 
it  happened  or  not. 

Bbmaikdbr-man's  Right  of  Entbt.  —  A  remainder-man  is  not  bound  to 
enter  for  a  forfeiture  of  a  preceding  life-estate,  for  a  new  right  of  entiy 
accrues  on  the  death  of  the  life-tenant. 

FoBnEiTURB  OF  LiFB-ESTATB. — ^Wherc  a  tenant  for  life  execnted  a  deed  of 
bargain  and  sale  and  received  a  deed  back  from  the  grsatee^  with  a  spe- 
cial warranty  against  those  claiming  under  him,  and  the  tenant  for  life, 
continuing  in  possession,  then  made  a  mortgage  of  the  premiaes,  it  was 
held  not  to  work  a  discontinuance. 

Pboof  of  Ouster  Uknecessabt,  whxn. — ^When  ruUdiaaeism  is  pleaded  to  a 
writ  of  entry,  proof  of  actual  ouster  is  unnecessary. 

Wbtt  of  entry  for  seven  sixty-fourths  of  a  certain  messuage. 
Flea,  nul  disseisin. 

The  demandants  claimed  in  right  of  the  wife  as  one  of  the 
two  children  and  heirs  of  Ebenezer  Simpson,  deceased,  under 
a  devise  to  him  from  Samuel,  the  brother  of  the  said  Ebenezer. 
The  tenant4Si  claimed  in  right  of  the  wife  as  sole  heir  at  law  ex 
Alice,  the  widow  of  the  said  Samuel.  It  appeared  that  Samuel 
Simpson  died  in  Januaiy,  1769,  being  seised  in  fee  of  seven 
eighths  of  the  said  messuage,  and  his  wife,  Alice,  of  the  oilier 
eighth.  By  his  will,  the  said  Samuel,  after  directing  the  i)ay- 
ment  of  his  debts  out  of  his  estate,  devised  to  his  wife  for  lifo 
the  use  of  the  personal  estate,  together  with  the  use  and  im- 
provement of  the  said  messuage  and  appurtenances,  she  kee|>- 
ing  the  same  in  repair;  and  he  then  devised  the  messuage,  after 
the  wife's  death,  together  with  the  remaining  personal  prop- 
erty, except  a  small  legacy,  to  the  said  Ebenezer  and  another 
brother  and  two  sisters,  equally;  but  gave  his  wife,  in  case  sbe 
should  *'  stand  in  need,  full  power  to  sell  his  whole  estate,  real 
as  well  as  personal,  for  her  comfortable  support,"  and  appointed 
her  executrix.  The  whole  estate,  as  shown  by  the  inventorr 
filed  by  the  executrix,  consisted  of  the  said  messuage,  valued 
at  four  hundred  and  fifty  pounds,  and  certain  household  furni- 
ture, plate,  apparel,  tools,  and  utensils,  valued  at  one  hundred 
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and  tweDtj-five  pounds  eleven  sbillinprs  three  pence.  No  account 
was  ever  rendered  bj  the  executrix,  though  the  tenants  offered 
to  proTe  that  she  had  actaallj  paid  debts  to  the  amount  of  one 
hundred  and  seven ty  four  pounds  sixteen  shillings  two  pence; 
but  the  eyidence  was  rejected.  It  further  appeared  that  on 
February  1, 1770,  the  said  Alice,  by  a  deed,  acknowledged  and 
recorded,  in  which  she  recited  her  power  under  the  will,  and 
declared  that  she  found  it  necessary  to  **  sell"  the  messuage  to 
"pajthe  debts  of  the  testator  and  for  her  own  comfortable 
Bopport,''  and  for  an  express  consideration  of  four  hundred  and 
fifty  pounds  undertook  to  convey  the  premises  in  fee  to  one 
Lacas;  that  on  the  next  day  the  said  Lucas  executed  a  deed  of 
said  premises  back  to  Alice,  with  a  special  warranty  against  all 
persons  claiming  under  him,  but  none  other;  and  on  the  fifth 
of  February,  1770,  the  said  Alice  mortgaged  the  premises  to 
one  Winslow  for  a  debt  of  four  hundred  pounds,  which  was 
paid  in  December,  1789. 

The  jury  were  instructed  that  the  said  Alice  had  no  power 
to  sell  the  messuage  to  Lucas  unless  it  was  necessary  for  her 
comfortable  support,  of  which  the  jury  were  to  judge,  and  that 
unless  such  necessity  existed  they  should  find  for  the  demand- 
asts.  Verdict  for  the  demandants,  subject  to  the  opinion  of 
the  whole  court  upon  the  law  of  the  case. 

Hubbard  and  Austin^  for  the  tenants,  contended:  1.  That  the 
power  of  sale  given  to  the  said  Alice  by  the  will  upon  a 
contingency  of  which  she  alone  could  judge,  coupled  with  the 
devise  to  her,  gave  her  a  qualified  fee-simple,  citing  Parsons  v. 
Winslow,  6  Mass.  174  [4  Am.  Dec.  107];  Brant  v.  GeUton,  2 
Johns.  Cas.  384;  Whiskon  and  Cleyion's  case,  1  Leo.  15G;  Jen- 
nor  and  Ilardie's  case.  Id.  283;  Ooodtille  v.  Olwaij,  2  Wils.  G, 
Bagishaw  v.  Spencer,  2  Atk.  578;  ViUiers  v.  Villiers,  Id.  72;  2. 
That  the  facts  showed  that  the  power  was  duly  executed,  the 
contingency  having  happened,  and  that  the  burden  of  proof 
was  on  the  demandants  to  show  the  contrary;  3.  That  if  the 
sale  to  Lucas  was  not  a  valid  execution  of  the  power,  it  worked 
a  forfeiture  of  the  life  estate,  and  that  the  demandants  not  hav- 
iDg  entered  for  such  forfeiture  within  the  time  prescribed  by 
the  statute  of  limitations,  their  right  was  barred,  citing  Wright's 
Ten.  203;  Lit.  sees.  415,  611;  Wells  v.  Prince,  9  Mass.  5u8; 
^  ▼.  Warren,  6  Id.  328. 

Ome  and  PrescoU^   for  the  demandants,   on  these  several 
points,  dted  Daniel  v.  Uply,  Latch,  9,  39,  134;  S.  C,  W.  Jo.i, 
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137;  4  Leon.  41,  pi.  110;  Lie/e  v.  Saltingsione,  1  Med.  189; 
S.  C,  2  Lev.  104;  Tomlinson  v.  Dighion,  1  P.  Wms.  149;  Reid 
V.  Shergold,  10  Vee.  jun.  370;  Spring  v.  Biles,  1  T.  R.  435,  note; 
Goodtiile  v.  Petto,  2  Str.  935;  Ex  parte  Hughes,  6  Ves.  jun.  617; 
£x  parte  Lacey,  Id.  625,  note;  Lister  v.  Lister,  Id.  631;  WaUey 
'V.  TToZ/et/,  1  Vern.  484;  2bi/Zor  v.  flbrt^e,  1  Burr.  120, 125;  Orhy 
T.  Mohun,  3  Ch.  Rep.  135;  Powell  on  Powers,  130,  296;  Jack- 
€071  V.  Veeder,  11  Johns.  171;  Jackson  v.  Schoonmaker,  4  Id.  390; 
JJaZZ  V.  FancZegrri/i,  3  Binn.  384;  Hunt  v.  Bum,  1  Salk.  389;  and 
2  Id\  422;  Ballantine  on  Limitations,  10;  Hunt  y.  Bourne,  1 
Lutw.  770;  Bamardision  v.  Carter,  3  Bro.  P.  C.  67;  Doc  ▼. 
Danvers,  7  East,  321;  Carter  v.  Bamardiston  1  P.  Wms.  520; 
Zem/3  V.  TFe8/6rooifc,  1  Ves.  278. 

By  Court,  Wilde^  J.  In  the  determination  of  this  cause 
several  points  are  to  be  considered.  The  first  relates  to  the 
•construction  of  the  will.  The  question  as  to  this  point  is 
whether  Alice  Simpson  took  a  life-estate  with  a  power  to  sell 
•depending  on  contingency,  or  an  estate  in  fee.  Several  cases 
were  cited  by  the  counsel  for  the  tenants  to  show  that  on  a 
devise  of  land  to  a  person  for  life,  with  power  to  dispose  there- 
of at  his  will  and  pleasure  on  the  happening  of  a  contingency, 
the  devisee  will  take  a  fee  on  the  happening  of  such  contin- 
gency, or  will  take  a  fee  subject  to  be  defeated  by  the  failure  of 
such  contingency.  It  was  so  decided  in  the  case  of  GoodiUU  v. 
Otioay,  2  Wils.  6,  and  in  the  cases  cited  from  Leonard,  Levinz, 
and  Johnson's  cases.  We  are  not  disposed  at  all  to  question 
the  law  as  laid  down  in  these  cases,  but  we  are  all  of  opinion 
that  the  principle  on  which  they  depend  is  not  in  this  case  ap- 
plicable. It  is  plain,  I  think,  that  it  was  not  the  intention  oi 
the  devisor  to  empower  his  widow  to  dispose  of  the  premises, 
unless  she  should  stand  in  need,  and  such  disposition  should 
become  necessary  for  her  comfortable  support.  Her  power  to 
sell  depended  on  this  contingency;  if  it  never  happened,  then 
she  had  only  a  life  estate,  by  the  express  words  of  the  will. 
This,  therefore,  is  not  a  devise  with  power  to  the  devisee  in  any 
event  to  sell  at  her  will  and  pleasure,  but  the  power  depends 
OQ  a  particular  contingency.  It  has  been  argued  that  the  de- 
visee shall  take  a  fee,  because  the  estate  is  charged  with  the 
payment  of  debts;  but  the  distinction  is  that  where  the  charge 
is  on  the  person  of  the  devisee,  a  fee  will  pass  without  words 
of  limitation,  because  otherwise  he  might  be  a  sufferer;  but 
where  the  charge  is  on  the  land,  or  to  be  payable  out  of  the 
rents  and  profits,  the  devisee  takes  only  an  estate  for  life.    In 
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the  case  of  Dickins  y.  Matuhall,  Cro.  Eliz.  330,  it  was  decided 
that  a  devise  to  children  of  all  the  lands  and  goods  after  paj- 
meni  at  debts  passed  only  an  estate  for  life.  The  same  rule  of 
coDstraction  was  adopted  in  the  case  of  Canning  v.  Canning, 
Mos.  240,  depending  on  a  similar  devise.  In  these,  and  in 
most  of  the  cases  in  which  this  rule  of  construction  has  been 
adopted,  there  were  no  words  of  limitation,  and  the  question 
was,  what  was  the  true  intention  of  the  devisor;  but  in  the  case 
at  bar  the  intention  of  the  devisor  is  manifest,  an  estate  for  life 
bebg  given  by  express  words.  We  can,  therefore,  have  no- 
donbt  that  the  devisee  took  only  an  estate  for  life,  with  author- 
ity to  sell  upon  the  happening  of  the  contingency. 

Whether  this  contingency  has  happened  or  not,  is  a  question 
of  fact  which  was  properly  left  to  the  jury,  and  their  determin- 
ation is  decisive,  unless  the  evidence  rejected  is  by  law  admis- 
sible, or  the  direction  to  the  jury  was  wrong.     The  tenants 
offered  to  prove  that  the  ezeoutriz  or  devisee  had  paid  sundry 
debts  of  the  testator,  to  the  amount  of  one  hundred  and 
seventy-four  pounds  sixteen  shillings  and  two  pence,  and  their' 
coonael  contend  that  as  no  account  has  been  settled  in  the  probate 
office,  and  as  an  account  cannot  now  be  settled,  by  reason  of 
the  death  of  the  executrix  and  the  lapse  of  time,  this  was  the 
b^t  evidence  which    the  nature   of    the  case   would  allow. 
Whether  a  settlement  of  an  account  in  the  probate  office  is  the 
only  evidence  to  prove  the  amount  of  the  estate  in  question, 
after  payment  of  debts  and  the  expenses  of  administration, 
under  the  circumstances  of  the  case  is  a  question  of  some  diffi- 
<^tj;  and  we  have  not  much  considered  it,  because  we  are  of 
opinion  that  the  evidence,  independently  of  this  objection,  has 
no  tendency  to  prove  the  point  in  issue,  and  was,  therefore, 
properly  rejected.     It  could  not  prove  that  the  personal  prop- 
erty and  the  income  of  the  real  estate  were  insufficient  for  the 
comfortable  support  of  the  devisee,  unless  the  amount  of  the 
pcnonal  property  and  of  debts  due  to  the  estate  had  also  been 
Bhovn.    For  aught  we  know,  she  might  have  received  payment 
of  debts  sufficient  for  her  support.     Besides,  if  she  had  prop- 
^7  in  her  own  right,  this  also  should  be  taken  into  considera- 
tion; for  it  cannot  be  supposed  that  it  was  the  intention  of  the 
tntator  to  provide  for  her  support  beyond  the  life-estate,  unless 
incase  of  need.     He  first  made  such  a* disposition  of  his  prop- 
ose he  thought  just  and  proper,  and  which,  under  existing 
^nnimstances,  we  must  suppose  he  deemed  adequate  to  her 
comfortable  support.     The  authority  to   dispose  of  the  real 
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estate  was  superadded,  probably  in  oontemplation  of  the 
culties  and  wants  to  which  she  might  be  exposed  by  the  Ticis- 
situdes  of  life.  It  is  incumbent,  then,  on  the  tenants  to  show 
that  the  power  was  well  executed,  and  that  the  contingenpy  on 
which  it  depended  actually  happened. 

There  being  no  competent  eyidence  of  this  fact,  we  are  of 
o])inion  that  the  power  was  not  well  executed,  the  tenant  for 
life  having  no  authority  to  dispose  of  the  remainder,  bat  on  a 
contingency  which  has  not  yet  happened.  It  is,  therefore, 
unnecessary  to  consider  the  other  objections  to  the  execution  of 
the  power. 

As  to  the  objection  of  forfeiture,  it  is  sufficient  to  remark  that 
the  demandants  do  not  claim  a  right  of  entry  arising  from  for- 
feiture. If  a  forfeiture  were  incurred,  the  demandants  were 
not  bound  to  enter:  Doe  d.  Cook  v.  Danvers,  7  East,  321;  WelU 
T.  Prince,  9  Mass.  508;  and  if  the  right  to  enter  for  that  cause 
is  now  barred  by  the  statute  of  limitations,  this  does  not  affect 
the  right  of  entry  arising  afterwards  on  the  death  of  the  tenant 
for  life.  If  there  be  two  rights  of  entry,  one  may  be  lost  with- 
out impairing  the  other:  Wells  v.  Prince;  Hunt  v.  Bum,  2Salk. 
422. 

But  if  the  case  depended  on  the  question  of  forfeiture,  it 
would  be  difficult  for  the  tenants  to  show  any  act  amounting  to 
^&  forfeiture.  By  the  common  law  a  bargain  and  sale  could  not 
work  a  forfeiture  or  discontinuance  of  the  estate;  it  being  a 
[general  rule,  that  no  alienation  which  is  not  made  by  livery  ot 
seisin,  or  by  that  which  is  equivalent,  can  work  a  discontinu- 
ance: McKee  v.  Pfout,  3  Dallas,  486;  Co.  Lit.  330  a.,  note  284; 
Case  of  AUon  Wood,  1  Go.  44;  2  Danv.  Abr.  57.  There  can  be 
no  disco  D tin  uance  without  transmutation  of  the  possession.  li 
is  true  that  a  bargain  and  sale,  covenant  to  stand  seised,  or  re- 
lease, with  a  general  warranty  annexed,  may  produce  a  discon- 
tinuance, when  the  warranty  descends  upon  him  who  hath  right 
to  the  land:  Co.  Lit.  329  a.;  Gilb.  Ten.  120.  In  this  case  it 
does  not  appear  that  there  was  any  such  warranty;  nor  would  it 
have  descended  upon  the  demandants  if  there  was;  nor  is  it 
material  to  inquire  as  to  these  points,  because  it  is  clear  there 
was  no  alienation.  The  deed  to  Lucas  was  never  intended  so  tc 
operate.  The  possession  remained  undisturbed  in  the  grantor, 
and  the  estate  was  immediately  reconveyed  to  Alice  Simpson, 
with  a  special  warranty,  which  would  operate  so  as  to  defeat 
the  first  warranty,  if  there  was  one  in  the  deed  to  Luoas.  The 
whole  object  of  the  conveyance  andreconveyance waste  enable 
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Alice  Simpson  to  raise  money  by  mortgage.  Nor  did  the  mort- 
gage work  a  discontinuance.  The  mortgagor  remained  in  pos- 
se^on  notwithstanding  the  mortgage;  nor  could  she  have 
pleaded  to  a  writ  of  entry  that  she  was  not  tenant  of  the  free- 
Lold.  It  appears,  therefore,  that  there  has  been  no  forfeiture, 
and  if  there  had  been  it  would  not  have  barred  the  demand- 
ant's right  of  entry  after  the  death  of  the  tenant  for  life. 

The  objection,  that  the  action  cannot  be  maintained  without 
proof  of  an  actual  ouster,  cannot  prevail  after  nul  disseisin 
pleaded  in  a  writ  of  entry.  It  was  so  decided  in  the  case  of 
Hi^iee  Y.  Bice^  5  Mass.  352  [4  Am.  Dec.  63],  and  we  haye  no 
doubt  of  tlie  correctness  of  that  decision. 

Judgment  according  to  the  verdict. 

On  the  auHiority  of  this  caae  it  was  held  in  Warrtn  v.  Webh^  68  Me.  133^ 
that  where  a  testator  devised  a  certain  estate  to  his  wife  for  her  natural  life 
^' for  her  proper  use,  benefit,  and  support,  and  maintenance,"  and  directed 
that  after  her  death  **the  residue  and  remainder "  of  the  estate  should  bo 
divided  among  his  children,  she  took  an  estate  for  life  in  the  premises  with  a 
power  of  sale  dependent  upon  the  contingency  of  such  sale  being  necessary 
for  her  support.  In  Lamed  v.  Bridffe,  17  Pick.  339,  also,  a  simiUr  constmc- 
tioD  was  applied  to  a  devise  coupled  with  a  power  of  sale.  The  distinction 
between  such  cases  and  those  where  a  Hfe  estate  is  given  with  an  unlimited 
power  of  disposal  is  clearly  pointed  out  in  Hale  v.  Marsh,  100  Mass.  468, 
where  it  is  h^d  that  in  cases  of  the  latter  kind  the  life  estate  and  the  power 
coalesce  and  form  a  fee,  so  that  a  devise  over  is  void,  the  whole  estate  vest- 
ing in  the  first  taker.  A  similar  distinction  is  noticed  in  Jonea  v.  Bacon,  68 
Me.  34 


Kidder  v  Hunt. 

[1  PlOZZBDia,  828.] 

Past  Pekvokhakce  at  Law. — Part  performance  of  a  parol  agreement  re- 
bting  to  land  will  not  take  it  out  of  the  statute  of  frauds  so  as  to  sustain 
aa  action  at  law  for  damages  for  the  breach  of  it;  but  asgumpait  will  lie 
for  expenses  incurred  by  such  part  performance. 

Assctfpsrr.  The  third  count  in  the  declaration  set  forth  that 
on  Febroary  16,  1821,  the  parties  agreed  that  the  defendant 
Bhonld  let  to  the  plaintiff  a  certain  messuage  for  five  years  from 
March  1,  the  plaintiff  to  pay  a  yearly  rent  of  three  hundred  and 
fifty  dollars,  and  to  make  certain  alterations  and  repairs;  that 
on  Febroary  19,  pursuant  to  the  agreement,  the  plaintiff,  with 
ibe  defendant's  consent,  entered  upon  the  premises  and  began 
making  the  repairs,  etc.,  and  continued  in  possession  until 
Hatch  15,  when  the  defendant  wrongfully  entered  and  expelled 
bim,  whereby  he  was  deprlTed  of  the  use  and  advantage  of  the 
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premises  and  subjected  to  great  trouble  and  loss  of  moQej  ex- 
pended in  repairs,  etc.  The  fourth  count  set  forth  the  same 
facts  with  greater  particularity.  In  the  fifth,  it  was  further 
alleged,  that  notwithstanding  the  expense  to  which  the  plaintifT 
had  been  put,  he  was  ready  to  become  the  defendant's  tenant, 
but  the  latter  would  not  let  him  take  possession  under  the 
agreement.  Plea,  the  statute  of  frauds;  to  which  there  was  a 
general  demurrer  and  joinder. 

Sohier,  for  the  plaintiff,  contended  that  part  performance  took 
the  case  out  of  the  statute  at  law  as  well  as  in  equity,  Giting 
Inman  t.  Inman^  1  Stark.  12;  Sugd.  on  Vendors,  73;  Morphet  t. 
•Tones,  1  Swanst.  172;  Lofft.  331;  Boyd  t.  8Ume,  11  Mass.  842; 
Davenport  y.  Mason,  16  Id.  85. 

Hubbard  and  Curtis,  for  the  defendant,  cited  HMis  t.  WhUing, 

I  Vern.  151;  Sherburne  v.  FuMer,  5  Mass.  133;  Ibrsier  v.  Male, 
3  Ves.  jun.  713;  Jackson  v.  Pierce,  2  Johns.  223;  Cook  v.  Steams, 

II  Mass.  533;  Walker  y.  Constable,  2  Esp.  659;  3.  0.,  1  Bos.  & 
P.  3C6;  Cooih  y.  Jackson,  6  Ves.  jun.  39. 

By  Court.  The  contract  declared  upon  is  admitted  to  be 
within  the  statute  of  frauds,  since  it  relates  to  an  interest  in 
land,  and  is  not  in  writing.  It  is  proyided  by  that  statute  that 
no  action  shall  be  maintained  upon  such  a  contract.  But  it  is 
said,  that  as  part  performance  of  the  contract  by  the  plaintiff  is 
averred,  and  as  courts  of  chancery  will  decree  a  specific  per- 
formance of  a  parol  contract,  if  there  has  been  a  part  per- 
formance, as  here,  as  we  haye  no  court  of  chancery  with  power 
to  decree  a  special  performance  in  such  cases,  the  plaintiff  may 
at  least  recover  damages  for  the  breach  of  such  contract;  and 
remarks  to  this  effect  are  found  in  some  of  the  opinions  given 
in  the  cases  decided  by  this  court,  and  in  England.  But  thej 
are  mere  obUer  dicta,  and  no  case  like  the  present  has  been  de- 
cided in  favor  of  supporting  the  action.  In  Cooth  y.  Jackson, 
Lord  Eldon  doubts  exceedingly  the  power  of  the  courts  of 
common  law  which  is  said  to  exist,  and  gives  yery  strong  rea- 
sons in  support  of  his  opinion. 

There  are,  no  doubt,  cases  proper  for  a  court  of  chancery, 
such  as  those  which  relate  to  the  execution  of  trusts,  where  th( 
common  law  will  give  a  remedy  by  an  action  for  damages;  and 
perhaps  in  the  case  of  a  parol  contract  respecting  land,  where 
the  party  has  been  put  to  expense  as  to  his  part  of  the  contract 
under  circumstances  which  would  amount  to  fraud  by  the  other 
party,  case  might  lie  for  damages  for  the  fraud,  as  was  iati- 
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mated  in  Boyd  v.  Stone;  but  this  action  is  brought  upon  the 
cootract  itself,  and  to  sustain  it  would  be  indirectly  to  give  effi- 
cacy to  a  contract  which  the  legislature  says  shall  have  none. 
It  IB  on  the  ground  of  fraud  only  that  the  court  of  chancery 
Qodertakes  to  decree  performance  of  such  a  contract. 

Certainly,  so  much  as  has  been  expended  by  the  plaintiff  in 
monej  or  labor  may  be  recovered  in  an  action  for  money  paid, 
or  for  work  and  labor  done  for  the  defendant. 

Plea  adjudged  good. 

Approved  and  followed  in  Bedford  v.  Pearson,  9  Allen,  387;  Thompmm  v. 
GiMid,  20  Pick.  134;  WilUama  v.  Bemit,  108  Mass.  91;  and  Dix  v.  Marey. 
116  Id.  41& 


Sargent  v.  Roberts. 

[1  PlCXSURO,  837.] 

JcDGB  GoxMUiacATiNO  WITH  JxTKY. — It  is  a  gTound  for  a  new  trial  for  a 
judge  to  make  any  communication  whatever  to  a  joiy  respecting  a 
canae  after  it  has  been  sabmitted,  except  in  open  courts  and,  if  praoti- 
orikle,  in  the  presence  of  oonnseL 

Assuxpsn.  At  the  trial,  after  the  cause  had  been  submitted, 
and  the  jury  had  been  out  six  hours,  and  after  the  court  had 
adjomned,  the  foreman  wrote  to  the  judge  at  chambers,  stating 
that  they  could  not  agree,  and  that  they  waited  his  directions. 
The  jadge  answered  in  writing  that  he  was  unwilling  to  let 
them  separate  after  spending  so  much  time  in  the  cause,  and 
gave  them  directions  to  enable  them  to  reconsider  the  subject 
more  eystematicallj;  and  stated  that  the  officer  would  take 
them  to  a  more  convenient  apartment  if  they  wished  it.  He 
al>o  directed  them  to  bring  his  letter  into  court  to  be  filed  with 
the  papers.  They  then  agreed  upon  a  verdict  for  the  defend- 
ants, and  the  plaintiff  moved  for  a  new  trial,  on  the  ground  of 
this  communication. 

W.  SuUivaii,  for  the  motion,  cited  Tidd's  Pr.  (2  Am.  ed.) 
786;  Church  v.  Bubbarl,  2  Cr.  239,  note;  Douglass  v.  McAllisler, 
3  Id.  299;  Broum  v.  Campbell,  1  Serg.  &  R.  175;  Shaeffer  v. 
LaMis,  Id.  449;  Powers  v.  McFerran,  2  Id.  44;  Hamilton  v. 
ifenor,  Id.  70;  Vincent  v.  Huff,  4  Id.  298;  BusheWs  case,  Vaugh. 
135;  Knighi  v.  Freeport,  13  Mass.  218;  Metcalf  v.  Deane,  Cro. 
Eliz.  189;  Vicary  v.  Farthing,  Id.  411;  Bull.  N.  P.  308;  Thayer 
v>  Fan  Vleei,  5  Johns.  Ill;  2  Trials  per  Pais,  252;  Eunomus 
Kal.  3,  sec.  52  et  seq,;  People  v.  OlcoU,  2  Johns.  309;  People  v. 


186  Sajigent  v.  Bobebts.  [Mass. 

Ooodwin,  18  Id.   203;   People  v.  DenUm,  2  Johns.  Cas.  276,* 
Blackley  v.  Sheldon^  7  Johns.  82. 

PrescoU,  conira,  cited  Saunders  v.  Freeman^  Plowd.  211. 

By  Court,  Pabkeb,  C.  J.     One  ground  on  which  the  motion 
for  a  new  trial  rests,  is  the  written  communication  from  the 
judge  to  the  juiy,  after  the  court  was  adjourned,  in  answer  to 
a  note  from  the  foreman  stating  the  improbability  of   their 
agreeing  on  a    verdict.      It  has   been   the   practice   in  this 
county  for  the  judge,  at  his  discretion,  to  allow  the  jury  to 
separate,  after  they  had  been  so  long  together  as  to  satisfy 
him  that  there   was  such   a  difference   of  opinion  as   would 
result  in  a  final  disagreement,   unless  the  fear  of  remaining 
all   night  in  an   uncomfortable   situation   should   prevent  it. 
This  practice  probably  arose  from  the  custom  of  having  but 
one  session  in  the  day,  the  effect  of  which  is  that  there  ia 
much  less  opportunity  for  the  jury  to  commimicate  with  the 
court  than  there  is  in  other  counties,   where  there  are  two 
sessions,  and  where  the  court  is  frequently  in  session  in  the 
evening.     In  those  cases,  if  the  jury  want  information,  they  can 
obtain  it,  and  the  court  will  take  the  cause  from  them  when  it 
shall  appear  that  the  keeping  them  longer  together  will  be 
likely  to  occasion    much    inconvenience,   without  eventually 
obtaining  a  verdict;  or  else,  that  a  verdict  will  be  given  con- 
trary to  the  opinion  of  some  of  the  jury,  merely  to  avoid  that 
inconvenience. 

But  in  this  county,  where  the  court  usually  adjourns  at  two 
or  three  o'clock  until  the  next  morning,  juries  are  more  fre- 
quently exposed  to  the  hazard  of  remaining  together  all  night, 
and  are  deprived  of  the  privilege  intended  to  be  given  them  by 
the  statute,  of  being  discharged  of  the  cause  after  going  into 
oourt  a  second  time  without  being  able  to  agree.  The  object  of 
this  statute  was,  no  doubt,  to  prevent  that  restraint  upon  jorieB 
which  the  common  law  allows,  or  perhaps  requires;  and  it  was 
in  the  spirit  of  this  statute  that  the  judges  here  have  substituted 
this  discharge  of  them  at  their  discretion,  after  the  court  shall 
be  adjourned.  No  material  inconvenience  has  hitherto  been 
seen  to  come  from  the  exercise  of  this  power,  and  it  is  not 
known  that  the  exercise  of  it  has  ever  been  complained  of  hj 
the  bar.  For  myself,  I  have  done  this  repeatedly,  and  have,  in 
reply  to  notes  received  from  the  foreman,  sent  answers  either 
complying  with  or  refusing  the  request  of  the  jury;  and  Iha^ 
sometimes  stated  to  them,  as  a  reason  why  they  could  not  be 
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dismissed,  the  importance  of  terminating  a  dispute  which  had 
already  occasioned  much  expense  to  the  parties.  I  cannot  say 
when  the  practice  began,  but  am  satisfied  that  it  existed  before 
it  was  adopted  by  me.  It  probably  originated  in  the  idea  that 
there  were  some  powers  necessarily  exercised  by  the  judge  out 
of  court,  and  this  of  releasing  the  jury  from  fatigue  and  great 
personal  inconvenience,  after  they  had  made  all  suitable  efforts 
to  come  to  an  agreement,  was  among  the  least  questionable. 

The  communication  in  question  in  this  case  was  made  upon 
the  ground  of  this  practice,  which  had  been  so  common  here  as 
to  pass  without  notice.  The  object  of  the  note  of  the  foreman 
was  probably  to  obtain  leave  for  the  jury  to  separate,  and  the 
answer  of  the  judge  was  calculated  to  enable  them  to  revise  the 
case  in  a  systematic  manner,  in  the  hope  that  such  a  revision 
would  produce  a  union  of  opinion  on  one  side  or  the  other  of 
the  cause.  It  probably  had  that  effect.  As  it  is  impossible,  we 
think,  to  complain  of  the  substance  of  the  communication,  the 
only  question  is,  whether  any  communication  at  all  is  proper, 
and  if  it  was  not,  the  party  against  whom  the  verdict  was,  is 
entitled  to  a  new  trial.  And  we  are  all  of  opinion,  after  con- 
aidering  the  question  maturely,  that  no  communication  what- 
ever ought  to  take  place  between  the  judge  and  the  jury,  after 
the  cause  has  been  committed  to  them  by  the  charge  of  the 
jndge,  unless  in  open  court,  and  where  practicable,  in  presence 
of  the  counsel  in  the  cause.  The  oath  administered  to  the  offi- 
cer seems  to  indicate  this  as  the  proper  course:  *'  He  is  to  suffer 
no  person  to  speak  to  them,  nor  to  speak  to  them  himself  unless 
to  ask  them  whether  they  are  agreed;"  and  he  is  not  to  suffer 
them  to  separate  until  they  are  agreed,  unless  by  order  of  the 
court.  When  the  court  is  adjourned  the  judge  carries  no  power 
with  him  to  his  lodgings,  and  has  no  more  authority  over  the 
jar  J  than  any  other  person,  and  any  direction  to  them  from  him 
either  verbal  or  in  writing,  is  improper. 

It  is  not  sufficient  to  say  that  this  power  is  in  hands  highly 
responsible  for  the  proper  exercise  of  it;  the  only  sure  way  to 
prevent  all  jealousies  and  suspicions  is  to  consider  the  judge  as 
having  no  control  whatever  over  the  case,  except  in  open  court, 
in  presence  of  the  parties  and  their  counsel.  The  public  inter- 
est requires  that  litigating  parties  should  have  nothing  to  com- 
plain of  or  suspect  in  the  administration  of  justice,  and  the 
-convenience  of  jurors  is  of  small  consideration  compared  with 
this  great  object.  If,  by  reason  of  the  long  intervals  between 
•the  sessions  of  the  court,  jurors  here  are  subjected  to  incon- 
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venieneeH  which  do  not  exist  elsewhere,  this  must  be  remedied 
by  holding  two  sessions  a  day  instead  of  one.  It  is  better  that 
everybody  should  suffer  inconvenience  than  that  a  practice 
should  be  continued  which  is  capable  of  abuse,  or  at  least  of 
being  the  ground  of  uneasiness  and  jealousy. 
New  trial  granted. 

See  Proffifttt  <m  Joxy  Trial,  Beo.  348. 


Atkins  v.  Sawyer. 

[1  PlOKXBDffa,  801.1 

AiCBKDnvo  Judgment  againbt  AoifTNiSTRATOB. — A  judgment  entered 

a  defendant  as  adminiBtrator,  instead  of  against  the  goods  and  estate  of 
the  intestate  may  be  amended  by  another  part  of  the  record. 

KoncE  to  Administrator,  Sufficienct  of. — Notice  to  the  administrator  of 
a  deceased  mortgagor  of  a  sale  on  execution  of  the  equity  of  redemption 
is  sufficient  without  notice  to  the  heirs. 

Sale  of  Equity  of  Redemption. — ^An  equity  of  redemption  cannot  be  sold 
on  execution  to  satisfy  the  debt  secured  by  the  mortgage. 

Bill  to  redeem  certain  premises.     The  opinion  states  the 
case. 

Aylioin,  for  the  plaintifis. 

Hubbard f  for  the  defendant. 

Wilde,  J.  This  is  a  case  in  equity,  in  which  the  plaintifBi» 
as  heirs  of  David  Spear,  claim  the  right  of  redeeming  an  undi- 
vided sixth  part  of  a  certain  parcel  of  land  and  wharf,  and  the 
flats  and  docks  thereto  belonging  and  appertaining,  with  certain 
exceptions,  however,  as  expressed  in  the  bill.  The  property  in 
question  was  mortgaged  by  Spear  to  the  defendant,  on  the 
twenty-eighth  of  January,  1814,  for  the  sum  of  four  thousand 
dollars,  payable  in  four  years  from  the  date  of  the  deed,  with 
interest  to  be  paid  annually.  At  the  same  time  a  note  of  hand 
was  given  of  the  same  amount,  and  payable  in  like  maimer. 
After  the  death  of  the  mortgagor  an  action  was  commenced  by 
the  present  defendant,  for  the  purpose  of  foreclosing  the  mort- 
gage, against  the  children  and  heirs  of  the  mortgagor,  in  which 
action  judgment  for  possession  was  recovered  on  the  fourth 
Tuesday  of  November,  1818,  and  on  the  seventeenth  day  of 
April  next  following,  possession  of  the  premises  was  delivered 
to  the  mortgagee  by  virtue  of  a  writ  of  habere  facias  possessi- 
onem.   The  bill  further  alleges  that  the  defendant  has  retained 
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poeseasion  of  the  premises  ever  since  the  seyenteenth  day  of 
April,  1819,  and  has  received  the  rents  and  profits,  which  the 
plaintifis  aver  amount  to  more  than  sufficient  to  pay  and  satisfy 
all  sums  due  by  virtue  of  the  mortgage  and  judgment,  and  all 
necessary  repairs;  and  that  the  plaintiffs  on  the  fifteenth  of 
Apri],  1822,  demanded  of  the  defendant  to  deliver  the  pos- 
session of  the  premises  and  to  execute  a  deed  of  release,  and 
that  he  refused  so  to  do. 

It  is  also  alleged  in  the  bill  that  a  demand  was  made  by  the 
complainants,  on  the  same  fifteenth  day  of  April,  on  the  defend- 
ant, to  state  his  account  of  the  sum  due  on  the  mortgage  and  judg- 
ment, and  of  the  rents  and  profits  of  the  mortgaged  premises, 
in  order  that  they  might  redeem  them,  and  that  the  defendant 
refused  to  render  such  account.  They  therefore  pray  that  the 
dofendant  may  be  required  to  render  such  account,  and  that, 
upon  their  producing  and  lodging  in  court  whatever  sum  may 
he  found  on  a  just  computation,  which  they  offer  to  bring  into 
court  as  the  court  sbaU  direct,  they  may  be  let  into  the  redemp- 
tion of  the  mortgaged  premises. 

The  defendant  pleads,  that  at  the  term  of  this  court,  held  on 
the  fourth  Tuesday  of  November,  1818,  he  recovered  judgment 
against  Atkins,  the  administrator  of  Spear,  for  the  sum  of  four 
thonsand  two  hundred  and  forty-one  dollars  and  thirty-three 
cents  damages,  and  fifty  dollars  and  forty-nine  cents  costs.     It 
was  admitted  by  the  defendant's  counsel,  on  the  argument,  that 
this  judgment  was  founded  on  the  note  of  hand  for  four  thou- 
sand dollars,  secured  by  the  mortgage.     This  fact  ought  to  ap- 
pear in  the  pleadings,  and  it  is  understood  that  they  are  to  be 
amended  accordingly.     The  plea  then  avers  that  execution  was 
sued  out  on  this  last-mentioned  judgment  in  due  form  of  law, 
and  was  delivered  to  a  deputy  sheriff,  who,  on  the  twenty-fourth 
of  May,  1819,  by  force  thereof,  sold  according  to  law  all  the 
right  in  equity  of  redemption  of  Atkins,  in  his  capacity  of  ad- 
ministrator of  the  goods  and  chattels  of  Spear,  in  and  to  the 
mortgaged  premises,  to  the  defendant,  for  the  sum  of  four 
thousand  four  hundred  and  ninety-nine  dollars  and  twenty-five 
cents;  that  possession  of  the  premises  was  delivered  to  him  by 
the  deputy  sheriff,  who  at  the  same  time  executed  and  delivered 
ft  good  and  sufficient  deed  thereof,  according  to  the  statute  in 
sach  case  made  and  provided.     The  defendant  further  avers 
tbat  from  the  time  of  his  purchase  of  the  right  in  equity  of  re- 
deeming the  premises,  to  the  time  of  the  demand  mentioned  in 
the  hill,  a  longer  period  of  time  than  one  year  had  elapsed,  viz.. 
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two  years  and  ten  months;  and  so  prays  judgment  if  be  ought 
to  be  compelled  to  make  any  further  answer  to  the  bill. 

To  this  plea  the  plaintiffs  demur;  and  the  question  is,  whether, 
according  to  the  true  construction  of  the  several  statutes  redpcct- 
ing  mortgages  and  the  sale  of  equities  of  redemption,  this  plea 
ought  to  be  allowed. 

Several  objections  have  been  made  to  it:  First,  it  is  objected 
that  the  judgment  on  which  the  equity  was  sold  is  wrong';  that 
it  should  have  been  against  the  goods  and  estate  of  the  intestate, 
and  not  against  the  administrator;  and  the  case  of  Hardy  v.  Call, 
IG  Mass.  530,  is  cited  in  support  of  this  objection.     There  can 
be  no  doubt,  we  think,  that  this  is  a  defect  in  the  defendant's 
title  which  would  be  decisive,  if  the  judgment  could  not  now 
be  amended.     But  it  is  a  well  settled  rule,  that  any  mistake 
arising  from  the  misprision  of  the  clerk  may  be  amended  and 
set  right  by  another  part  of  the  record.     The  mistake  here  is 
plainly  of  this  description,  and  if  the  case  depended  on  this 
exception,  we  should,  on  motion,  allow  the  judgment  to  be 
amended. 

So  also  as  to  the  return  of  the  officer  on  the  execution  that 
might  be  now  amended  if  it  were  necessary.  We,  however,  are 
inclined  to  think  that  it  is  well  enough  as  it  is.  The  objection 
made  to  it  was  that  notice  to  the  administrator  was  not  suffi- 
cient, and  that  it  ought  to  have  been  given  to  the  heirs.  The 
statute  requires  that  notice  should  be  given  to  the  debtor,  and 
to  the  debtor  only.  After  the  death  his  administrator  is  Lis 
proper  representative.  In  the  present  instance,  the  adminis- 
trator was  a  party  in  the  suit,  and  if  he  had  assets,  was  bound 
to  redeem. 

The  next  objection  to  be  considered  depends  on  the  construc- 
tion of  the  statute  of  1815,  c.  137.  The  plaintiffs  counsel  con- 
tends that  this  case  comes  within  the  last  clause  of  the  first  sec- 
tion of  the  act,  which  provides  ''  that  in  case  the  purchaser  of 
any  right  in  equity  shall  Lave  satisfied  and  paid  the  mortgagee, 
his  heirs  or  assigns,  the  sum  due  on  the  mortgage,  the  mort- 
gagor shall  have  the  right  to  redeem  such  mortgaged  estate  of 
such  purchaser,  or  any  under  him,  at  the  time  and  in  the  way 
and  manner  he  might  have  redeemed  the  same  of  the  mortgagee, 
had  no  such  sale  been  made;  and  at  such  time  only;"  and  that 
as  the  debt  due  on  the  mortgage  was  paid  or  extinguished  by 
the  sale  of  the  equity,  the  mortgagor's  right  to  redeem  was  not 
limited  to  a  year,  but  remained  unaltered  by  the  sale. 

This  objection,  we  apprehend,  is  founded  on  a  mistaken  oou* 
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struction  of  the  statate;   it  supposes  that  the  mortgagor  is 
allowed  the  same  time  to  redeem   the  right  in  equity  as  ia 
allowed  for  redeeming  the  mortgaged  estate.     But  the  act  of 
1815  repealed  the  provision  of  the  former  statute,  on  which  the 
mortgagor's  right  to  redeem  depended,  and  substituted  a  new 
provision,  limiting  the  mortgagor's  right  to  redeem  the  right  in 
equity  to  the  term  of  one  year  from  the  time  of  the  sale  thereof 
on  execution,  and  allowing  him  to  redeem  the  mortgaged  estate 
from  the  purchaser,  who  might  have  paid  off  the  mortgage,  at 
the  time  and  in  the  same  way  and  manner  that  he  might  have 
redeemed  the  same  of  the  mortgagee,  had  no  such  sale  been 
made.     The  obTious  construction  of  the  statute  seems  to  allow 
the  mortgagor  in  all  events  a  year  to  redeem  the  right  in  equity. 
This  would  not  be  secured  to  him  by  the  construction  con-< 
tended  for  by  the  plaintiff's  counsel;    for  suppose  the  right  in 
equity  were  sold  the  very  day  before  the  expiration  of  the  time 
allowed  to  redeem  the  mortgage,  and  that  the  purchaser  im- 
mediately pays  off  the  mortgage,  then  it  is  clear,  by  the  con- 
struction supposed,  that  the  mortgagor  must  raise  the  money 
not  only  to  pay  the  debt  secured  by  the  sale  of  the  equity,  in  a 
dogle  day,  or  lose  his  estate.     This  could  never  have  beeu  the 
meaning  of  the  legislature,  and  we  cannot  admit  a  construction 
so  nnreasonable,  and  which  might  some  time  operate  so  unfavor- 
ably to  the  mortgagor,  though  it  might  generally  operate  in 
iiis  favor,  as  it  would  in  the  present  case.     The  true  meaning 
of  the  statute  appears  to  be  that  the  right  in  equity  sold  on 
execution  must  be  redeemed  within  the  year,  by  paying  to  the 
pimihaser  the  amount  which  may  have  been  satisfied  on  the  exo- 
cutioD  by  such  sale,  leaving  the  debt  secured  by  the  mortgage 
on  the  footing  upon  which  it  stood  previously  to  the  sale. 

These  objections  being  held  unavailing,  one  more  remains  for 
consideration,  which,  although  of  great  weight,  is  not  altogether 
free  from  difficulties.  The  objection  is,  that  the  sale  of  the 
equity,  not  being  a  sale  intended  to  be  provided  for  by  the 
statute  of  1798,  c.  77,  nor  by  the  additional  act  of  1815,  is 
wholly  void.  This  objection  rests  on  the  peculiar  properties  of 
estates  in  mortgage,  and  of  rights  in  equity,  and  the  several 
statutes  regulating  these  estates  and  rights.  It  raises  the  gen- 
eral question,  whether  a  mortgagee  can  by  law  cause  a  sale  to 
be  made  of  the  equity  of  redemption  for  the  purpose  of  paying 
or  extinguishing  the  debt  secured  by  the  mortgage.  I  state  the 
question  with  this  restriction,  because  no  one  can  doubt  that  the 
mortgagee,  if  he  holds  a  demand  against  the  mortgagor  inde- 
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pendent  of  the  mortgage,  has  the  same  right  that  other  ct^ditors 
have  to  secure  ib  by  the  attachment  and  sale  of  the  equity.  In 
maintaining  the  a£Binnative  of  the  question,  we  meet  with  many 
difficulties  not  easily  to  be  overcome. 

In  the  first  place,  it  is  difficult  to  determine,  in  case  the  sale 
be  held  valid,  by  what  title  the  mortgagee  holds  the  estate 
after  purchasing  the  equity.     The  debt  being  paid  by  the  sale 
of  the  equity,  he  has  no  right  to  hold  against  the  mortgagor  in 
the  character  of  mortgagee;  for  although  the  legal  estate  re- 
mains in  him  notwithstanding  the  payment  of  the  debt,  yet 
after  such  payment  he  is  bound  to  restore  the  possession  to  the 
mortgagor,  or  the  latter  will  be  entitled  to  his  bill  in  equity.  It 
would  seem,  then,  that  the  mortgagee  in  this  case  must  hold,  if 
he  can  hold  at  all,  by  virtue  of  the  sale  of  the  equity;  but  this 
equity  is  a  right  to  redeem,  and  what  estate  remains  for  him  to 
redeem  after  the  payment  of  the  mortgage  ?    There  can  be  no 
further  payment,  and  nothing  is  to  be  done  by  him  to  complete 
his  title;  if,  therefore,  he  holds  anything  by  virtue  of  the  sale, 
he  would  seem  to  hold  the  estate  itself  instead  o^  a  right  in 
equity  to  redeem;  which  cannot  be  pretended.  This  may  appear 
to  be  a  technical  difficulty,  but  it  shows  that  the  novel  mode  of 
procedure,  for  which  the  defendant's  counsel  contends,  neces- 
sarily leads  to  great  inconsistency. 

There  is  another  difficulty,  however,  of  much  greater  import- 
ance, and  which  appears  to  me  insuperable.     If  the  sale  of  the 
equity  be  operative,  its  operation  will  be  repugnant  to  the  es- 
tate regulating  the  foreclosure  of  mortgages;   it  enables  the 
mortgagee  at  his  will  and  pleasure  to  reduce  the  mortgagor's 
right  of  redemption  from  three  years  to  one;  thus  depriving  him 
of  an  important  right  secured  to  him  by  the  express  words  of 
the  statute,  which  in  all  cases  allows  the  mortgagor  to  redeem 
the  mortgage  at  anytime  within  three  years  after  entry  for 
condition  broken.     This  is  the  necessary  effect  of  the  principle 
contended  for  by  the  defendant,  and  it  is  the  only  possible  ad- 
vantage the  mortgagee  can  derive  from  a  sale  of  the  equity.  He 
has  before  the  sale  the  whole  legal  estate,  and  he  holds  it  as  se- 
curity for  the  same  sum  before  and  after  the  sale,  except  the 
costs  unneces9arily  incurred  in  the  suit  on  the  personal  security. 
This  being  the  effect  of  the  sale  of  the  equity  by  the  mortgagee, 
it  cannot  be  supported,  unless  it  can  be  maintained  that  tbe 
statute  of  1815  repealed  the  law  respecting  the  right  of  redeem* 
ing  the  mortgaged  estate,  which  there  is  no  pretense  for  sajin^* 

The  principal  objection  to  the  doctrine  now  laid  down,  is, 
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tbat  if  a  etran^er  becomes  the  purchaser  of  the  equity,  without 
notice  that  it  is  sold  to  satisfy  a  judgment  founded  on  the  debt 
secured  by  a  mortgage,  he  may  suffer  loss.  But  the  same 
objection  may  be  made  in  all  eases  of  sale  where  there  is  a 
ilefectire  title.  The  answer  in  all  such  cases  is  caveat  emptor. 
He  may  examine  the  title,  or  demand  a  warranty.  If  he  neglects 
tu  do  it,  he  cannot  impute  his  loss  to  any  defect  in  the  law. 
This  objection,  therefore,  cannot  prevail,  nor  can  we  on  any 
gronnd  decide  in  favor  of  the  right  claimed  by  the  defendant, 
ivitliout  materially  impairing  the  rights  of  mortgagors,  and  dis- 
xegaiding  a  most  important  provision  made  for  their  relief  and 
benefit,  which  most  certainly  the  statute  of  1815  was  not  in- 
tended to  take  away. 
Plea  in  bar  overruled. 


AME5BINO  JuDOMEirr  Entbt. — ^The  right  of  a  court  of  record  to  hav« 
proper  entries  made  and  preserved  of  its  judgments,  orders,  decrees  and  de» 
terminations,  is  inseparable  from  its  very  constitution.  And  incidental  to 
that  right  is  the  necessary  power,  in  case  such  entries  are  not  accurately 
nude,  to  have  them  corrected  and  made  to  conform  to  the  fact.  The  rule 
laid  down  in  the  principal  case  upon  this  point  is  generally  recognized  as 
wnnd,  and  it  is  frequently  cited  as  an  authority  upon  the  subject:  HaU  v. 
WiUiami,  10  Me.  278;  Piper  v.  Goodwin,  23  Id.  251;  SmUh  v.  Keai,  26  Id. 
421;  .fiaker  v.  Moor,  63  Id.  446;  Berthold  v.  Fox,  21  Minn.  65;  Morse  v. 
I>twey,  3  N.  H.  535;  CJuiTnberlain  v.  Crane,  4  Id.  115;  BoweU  v.  Bruce,  5  Id. 
381;  WhiUier  v.  Vamey,  10  Id.  299;  Frink  v.  Frink,  43  Id.  608;  HiU  v. 
Bomer,  5  Wis.  388;  Jones  v.  Harl,  60  Mo.  351;  CommonvjeaUh  v.  CJieney, 
lOS  Mass.  33w  But  to  enable  the  court  to  correct  a  mistake  in  a  judgment 
cDtiy,  summarily,  upon  motion,  it  must  appear  to  be  a  mere  clerical  misprision 
and  not  an  error  of  the  court:  HaU  v.  WiUiams,  10  Ma  278.  There  can  be 
no  doubt  of  the  right  to  make  the  correction  where,  as  in  the  principal  case, 
the  mistake  appears  from  the  remainder  of  the  record;  and  in  Frink  v.  Frink, 
43  K.  H.  508,  a  very  well  considered  case,  it  was  ruled  that  a  mistake  in  the 
record  might  be  corrected  upon  legal  and  competent  evidence  aUunde:  See^ 
<m  this  point.  Freeman  on  Judgments,  sec  71. 

Execution  Saus  of  EQumr  of  Redemftion. — The  doctrine  that  a  mort- 
gagee cannot  sell  the  equity  of  redemption  in  the  mortgaged  premises  under 
«a  execution  issued  upon  a  judgment  at  law  for  the  recovery  of  the  mortgage 
<liebt  is  well  supported  by  adjudged  cases:  Crane  v.  March,  4  Pick.  131; 
l^ashlmm  v.  Goodwin,  17  Id.  137;  Buck  v.  Ingersoll,  11  Met.  226;  Andrews 
▼.  FUike,  101  Mass.  422;  Powrll  v.  WiUiams,  14  Ala.  476;  Barker  v.  Bell,  37 
Id.  354;  Funk  v.  McBeynold,  33  111.  496;  Goring  v.  Shreve,  7  Dana,  64;  Stn- 
9frt  V.  Thomas,  Id.  221 ;  Bronston  v.  Bobinson,  4  B.  Mon.  142;  Waller  v.  Tate, 
Id.  529;  VaUnHne  v.  Planter^  Bank,  Freem.  Ch.  (Miss.)  727;  Carpenter  v. 
^owen,  42  Miss.  28;  Davis  v.  HamiUon,  50  Id.  213;  McNair  v.  O'FaUon,  8 
Ha  188;  Thornton  v.  Pitjg,  24  Id.  249;  Lumley  v.  Bobinson,  26  Id.  364; 
C<mp  V.  Coxe,  1  Dev.  &  R  52;  Thompson  v.  Parker,  2  Jones  £q.  475; 
Shofner  v,  FogUman,  1  Winst.  Eq.  (N.  C.)  12;  State  v.  Pool,  6  Ired.  106; 
Mdtonr.  Damdson,  6  Ired.  Eq.  194;  MUeh/eU  v.  Wood,  70  N.  C.  297;  BamtB 
▼'BrovR,  71  LL  507,  610;  Myroomr  v.  French^  78  Id.  609L  In  most  of  thoM 
Ax.  Die.  You  ZI— IS 
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decisions  the  principal  case  is  cited  and  relied  upon  as  a  sound  authority  apoo 
this  question. 

The  reasons  upon  which  the  doctrine  is  founded  are  very  forcibly  stated  in 
McNair  v.  O'Fallon,  8  Mo.  202,  where  Scott,  J.,  says:  '*The  next  quesdoo 
we  shall  examine  is,  whether  a  mortgagee  could  institute  a  suit  at  lav  to 
recover  the  debt  secured  by  the  mortgage,  take  out  execution  and  sell  the 
equity  of  redemption  of  the  property  mortgaged  to  secure  the  debt  for  which 
the  suit  was  brought  ?    In  an  examination  of  the  books,  cases  are  found  in 
which  such  proceedings  have  been  tolerated.     I  say  "  tolerated,"  for  no  caie 
can  be  produced  in  which  the  question  between  the  mortgagor  and  mortgagee 
arose,  that  has  received  the  unhesitating  sanction  of  a  court.     The  confoaian 
and  embarrassment  consequent  upon  such  a  step  would  disincline  any  court 
to  give  it  its  countenance.     What  is  the  sense  of  the  thing,  when  the  mort- 
gagee, under  execution,  sells  the  equity  of  redemption  of  the  property  mort- 
gaged to  satisfy  the  debt  ?    It  is  an  admission  that  it  is  worth  something  over 
and  above  the  mortgage  debt.     If  not,  why  sell  ?    What  object  can  the 
mortgagee  have,  unless  it  is  to  unite  the  legal  and  equitable  estates,  and 
thereby  defeat  a  redemption  ?    If  the  mere  equity  of  redemption  is  sold,  that 
is,  the  mortgagor's  interest,  after  satisfaction  of  the  mortgage  debt,  and  the 
mortgagee  becomes  the  purchaser,  whatever  sum  he  pays  for  the  equity  of 
redemption  will  belong  to  the  mortgagor;  for,  as  the  mere  equity  is  sold,  he, 
by  becoming  purchaser,  admits  that  the  mortgaged  property  is  worth  mora 
than  his  debt,  by  the  sum  bid,  and  consequently,  the  debt  is  extinguished, 
and  the  sum  bid  will  belong  to  the  mortgagor.     So,  in  fact,  it  is  nothing  bat 
a  new  mode  of  foreclosure.     But  suppose  a  third  person  becomes  the  par- 
chaser  (and  it  is  a  singular  kind  of  auction  where  but  one  particular  person 
can  become  a  purchaser),  what  is  the  consequence?    Say  that  he  bids  the 
amount  of  the  mortgage  debt,  that  amount  is  paid  by  the  sheriff  to  the  mort- 
gagee; his  debt  is  thereby  satisfied,  and  the  purchaser  holds  the  property 
freed  from  the  mortgage  debt;  and  although  he  has  bid  the  amount  of  the 
mortgage  debt  over  and  above  it,  yet  the  mortgagor  receives  nothing  and  his 
equity  is  entirely  satisfied.*'    The  opinion  in  Camp  v.  Cvxe,  1  Dev.  &  E 
52,  presents  also  a  very  clear  view  of  the  principles  upon  which  the  rale  is 
founded.    It  is  the  leading  case  in  North  Carolina  on  this  subject,  and  the 
doctrine  there  laid  down  has  since  been  incorporated  into  the  statute  law  of 
that  state. 

The  cases  are  not  uniform,  however,  upon  this  question.  In  a  number  of 
decisions  a  different  doctrine  from  that  of  the  principal  case  has  been  adopted. 
Thus,  in  New  York  in  a  jjer  curiam  decision  in  Jackson  v.  HuU^  10  Johns. 
481,  it  was  held  that  a  mortgage  creditor  could  sell  the  equity  of  redemption 
in  the  mortgaged  premises  upon  an  execution  issued  on  a  judgment  at  law 
for  his  debt.  The  court  say:  ''The  creditor  who  takes  a  mortgage  to  secore 
a  debt  by  bond  or  otherwise,  has  three  remedies,  either  of  which  he  is  »t 
liberty  to  pursuCi  and  all  of  which  he  may  pursue  until  his  debt  is  satisfied. 
He  may  bring  an  action  of  debt  upon  the  bond,  or  he  may  put  himself  in  pos* 
session  of  the  rents  and  profits  of  the  land  mortgaged  by  means  of  an  eject- 
ment, or  he  may  foreclose  the  equity  of  redemption  and  sell  the  land  to 
satisfy  the  debt.  In  this  case  the  creditor  sues  on  the  bond  and  obtains 
judgment  and  execution,  and  the  execution  strictly  reaches  only  to  the 
remaining  interest  of  the  mortgagor  in  the  land.  It  reaches  only  to  the 
equity  of  redemption."  Chancellor  Kent,  however,  regarded  the  remedy  here 
suggested,  with  great  disfavor.  In  Ticc  v.  Annin^  2  Johns,  Ch.  125^  after 
adverting  to  some  of  the  evil  consequences  that  would  be  likely  to  arise  from 
Allowing  a  mortgagee  to  issue  execution  at  law  for  his  debt  and  selithe 
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deUot^s  equity  of  redemption  in  the  premises,  he  said:  *'  The  true  and  only 
remedy  for  all  this  mischief  is  to  prevent  such  sales;  and  I  think  I  shall  be 
inclined  if  the  case  should  arise  hereafter,  to  prohibit  the  mortga|;;ee  from 
proceeding  at  law  to  sell  the  equity  of  redemption.  He  ought,  in  every  case, 
to  be  pat  to  his  election,  to  proceed  directly  on  the  mortgage,  or  else  to  seek 
other  property  (if  the  rights  of  other  creditors  do  not  interpose),  or  the  per- 
son of  the  debtor,  to  obtain  satisfaction  for  his  debt  I  see  no  other  way  to 
prevent  a  sacrifice  of  the  interest  of  the  mortgagor,  and  it  is  manifestly 
equitable,  that  the  mortgagee  be  compelled  to  deal  with  his  security  so  as 
not  to  work  injustice.  **  It  was  probably  due  in  part  to  the  intimation  thrown 
out  in  this  case,  that  the  legislature  subsequently  prohibited  the  sale  of  any 
mortgage  debtor's  equity  of  redemption  in  mortgaged  land  under  an  execution 
upon  a  judgment  recovered  for  the  mortgage  debt.  This  is  now  and  has  long 
been  a  provision  of  the  statute  law  of  New  York:  Code  of  Civil  Procedure 
(1877),  sec  1432;  Delaplaine  v.  Hitckeoek,  6  Hill,  14;  Trimm  v.  Marth,  3 
Ian8.509. 

In  several  other  cases  it  has  been  held  that  a  mortgagee  may  levy  an  execu- 
tion for  his  debt  on  the  mortgaged  land  and  that  asale  thereunder  will  discharge 
the  mortgage  and  vest  a  complete  and  indefeasible  title  in  the  purchaser. 
Tfans,  in  CoggmoeU  v.  Warren^  1  CurtiB,  223,  it  was  decided,  that  in  Maine  an 
exeeation  for  a  mortgage  debt  could  be  extended  on  the  mortgaged  premises; 
and  the  court  refused  to  accept  the  authority  of  the  principal  case  on  this 
ptant,  preferring  to  follow  the  decision  made  in  Porter  v.  King^  1  GrecnL  297. 
It  was  contended  on  the  argument  that  to  allow  the  execution  to  be  laid  on 
the  land  would  destroy  the  mortgagor's  right  of  redeeming  within  three  years, 
vithout  a  foreclosure.     Referring  to  this  position,  Curtis,  J.,  said:  **Thia 
izgnment  has  the  sanction  of  high  authority:  Atkins  v.  Sawyer,  1  Pick. 
351;  but  in  my  mind,  as  applied  to  an  extent  on  the  land  it  is  open  to  much 
question.    The  statute  which  gives  this  right  of  redemption  is  limited  to  a 
paitieolar  class  of  cases.    There  is  no  general  and  positive  provision  of  statute 
bw,  that  mortgagors  shall  have  a  right  to  redeem  for  three  years  after  the 
debt  becomes  payable.     The  design  of  the  statute  was  to  regulate  foreclos- 
ures by  entry  for  condition  broken,  and  it  merely  provides,  that  when  the 
mortgagee  shall  have  obtained  actual  possession  for  condition  broken,  the 
mortgagor  may  redeem  at  any  time  within  three  years  next  after  such  posses- 
non  obtained  and  not  afterwards.     But  the  same  system  of  statute  law  en- 
ables every  judgment  creditor,  to  levy  his  execution  on  the  land  of  his  debtor, 
and  jnst  as  clearly  grants  this  right  to  the  creditor,  as  the  other  law  grants 
the  right  of  redemption  to  the  debtor.     Both  must  stand  and  be  effectual  if 
possible.    The  legislature  having  made  no  exception  out  of  its  grant  of  remedy 
to  the  creditor,  none  can  be  implied  by  the  court,  unless  clearly  demanded  by 
lome  other  provision  of  law;  and  if  that  other  provision  is  applicable  only  to 
a  different  remedy  by  foreclosure,  and  may  have  a  legitimate  effect  according 
to  its  terms  and  apparent  meaning,  without  interfering  with  other  remedies, 
I  ihonld  hesitate  long  before  I  resorted  to  it  to  create  a  limitation  upon  the 
right  of  creditors  to  use  the  ordinary  process  of  the  law."    In  a  subsequent 
pftrt  of  his  opinion  the  learned  judge  said:  "I  should  feel  great  difficulty, 
^heiefore,  acting  en  my  own  views  of  the  law,  in  assenting  to  the  doctrine  of 
Atkina  v.  Sawyer,  as  applied  to  an  extent  on  the  land  mortgaged.     I  should 
yuld  to  its  authority  in  adjudicating  upon  titles  in  Massachusetts.     *    •    * 
Bat  sitting  in  Maine  to  try  a  title  to  real  property  in  that  state,  I  assent  to 
the  mle  which  I  think  fairly  deducible  from  the  case  of  Porter  v.  King,  1 
GreenL297." 
ThedadtiQn  in  Porter  v.  King,  to  which  Judge  Curtis  refen«d.  was.  in 
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substance,  that  an  execution  for  the  mortgage-debt  conld  be  extended  on  the 
mortgaged  land,  and  if  the  debtor  failed  to  redeem  it  within  a  year,  the 
estate  wuuld  become  abeolute  in  the  creditor,  notwithstanding  the  mortgagie. 
This  decision  came  nnder  review  in  CrooJber  v.  Frazier,  52  Me.  405,  and  tiie 
rule  it  lays  down  was  fully  affirmed,  Barrows,  J.,  remarking:  ''No  reaaon  is 
jKirceived  for  reversing  this  decision. "  He  farther  said,  with  reference  to  the 
right  of  the  creditor  in  snch  cases:  "The  debt  is  the  principal  thin^.  The 
mortgage  is  designed  to  secure  the  ultimate  payment  of  it  to  the  creditor. 
But  if  he  pleases  to  waive  that  security  and  proceed  to  collect  his  debt  in  the 
ordinary  process  of  law,  it  is  not  for  the  debtor  to  complain.  He  ia  subjected 
to  no  illegal  burden.  The  accepting  a  mortgage  does  not  impose  npon  the 
creditor  the  necessity  of  giving  credit  for  the  term  of  three  yean  beyond 
that  which  is  stipulated  for  in  the  principal  contract.  The  relation  of  the 
parties  is  changed  by  the  levy.  The  levying  creditor  can  no  longer  be  con- 
sidered as  entitled  under  his  mortgage. .  He  is  to  be  considered  as  holding  by 
virtue  of  his  levy,  and  his  title  must  depend  upon  the  regularity  of  his  pro- 
ceedings. He  can  claim  no  priority  over  other  attaching  creditors,  or  inter- 
vening incumbrances  by  reason  of  his  mortgage. " 

The  doctrine  of  Porter  v.  King,  and  Croohsr  v.  Frasder  was  declared  to  bo 
''settled**  in  Forsyth  v.  Rotoell,  59  Me.  131.  It  was  there  held  that  a  junior 
mortgagee  might  waive  his  mortgage  and  issue  execution  at  law  for  the  mort- 
gage-debt, upon  which  he  could  sell  his  debtor's  equity  of  redemption  under 
a  prior  mortgage  in  the  same  premises.  Barrows,  J.,  said:  "This  does  not 
conflict  with  the  doctrine  of  the  Massachusetts  cases  cited  for  the  plaintiC 
We  do  not  hold  that  the  mortgagee  can  sell  the  equity  raised  by  the  same 
mortgage  for  the  payment  of  the  mortgage-debt.  He  cannot  waive  his  secur- 
ity by  the  mortgage  and  at  the  same  time  treat  it  as  still  subsisting  and  con- 
stituting the  foundation  of  an  equity  which  may  be  the  subject  of  a  sale. 
But  the  holder  of  a  second  mortgage,  may  disregard  his  own  mortgage,  il 
he  pleases,  and  sell  his  debtor's,  equity  growing  out  of  the  prior  mortgage." 

In  an  early  case  in  Indiana,  Yoiiae  v.  McCrtary^  2  Blackf.  243,  a  doctrine 
similar  to  that  of  the  Maine  decisions  above  referred  to,  was  laid  down.  It 
was  there  held  that  a  mortgagee  might  abandon  his  mortgage,  and  after  ob- 
taining a  jud^^ent  at  law  for  his  debt,  sell  the  mortgaged  premises  on  exe* 
cation,  the  sale  transferring  a  clear  and  unincumbered  title  to  the  purchaser. 
It  is  now  provided,  however,  by  express  statute,  in  Indiana,  that  the  equity 
of  redemption  in  land  under  mortgage  "shall  in  no  case  be  sold**  under  an 
execution  issued  on  a  judgment  at  law  for  the  debt  secured  by  the  mortgage: 
Linville  v.  DeU,  ATi  Ind.  547;  2  Gavin  h  Herd's  Stat,  of  Indiana,  sec.  640. 

It  has  been  determined  also  in  several  cases  in  Ohio  that  a  mortgagor  may 
levy  upon  the  mortgaged  premises  an  execution  issued  upon  a  judgment  fof 
the  mortgage  debt,  and  that  a  sale  under  such  exection  will  give  the  pur- 
chaser a  title  free  of  the  incumbrance:  Fosdkh  v.  Riak^  15  Ohio,  84;  Frtebf 
v.  Tupper,  Id.  467;  see,  also,  HolUster  v.  Dillon,  4  Ohio  St.  197;  FUhiM  v. 
Corwhif  17  Id.  118.  So,  in  Pennsylvania,  a  sale  on  venditioni  exponas  ior  tb« 
mortgage  debt  vests  a  good  title  in  the  purchaser:  Pierce  v.  PoUer,  7  Watts, 
475. 

The  validity  of  a  sale  of  this  sort  was  the  subject  of  examination  is 
MtilhewB  V.  Eddy,  4  Ore.  225,  where  the  principal  case  was  cited  as  an  sn- 
thority  upon  this  point.  The  court  did  not  find  it  necessary,  however,  to 
pass  \\\H>xi  the  question  directly;  but  it  was  determined  that  at  most  the  sale 
was  voiJable  only,  and  not  absolutely  void;  and  that  therefore  it  oould  not 
lie  attacked  collaterally.    It  was  intimated  alK>  that  the  reaaon  given  in  the 


Marclj,  1823.]  Atkins  v.  Sawyer.  197 

principal  case  for  holding  such  sales  invalid  was  not  applicable  in  Oregon, 
because  the  right  of  redemption  under  a  foreclosure  sale  was  precisely  the 
same  as  that  existing  under  an  ordinary  sale  on  execution.  It  is  proper  to 
remark,  in  passing  that  no  such  question  can  arise  in  California,  for  the  rea* 
SOD  that  the  statute  provides  that  the  only  action  which  shall  lie  for  the  re- 
covery of  a  mortgage  debt  is  an  action  for  the  foreclosure  of  the  mortgage. 

The  Massachusetts  courts,  while  adhering  rigidly  to  the  doctrine  of  Atkin* 
r.  Sawifrr^  seem  not  to  be  inclined  to  extend  it  to  cases  not  involving  sub- 
stantially the  same  facts.  Thus  in  Buck  v.  /ngersoll,  11  Met.  226,  it  was  held 
that  the  rule  did  not  apply  to  chattel  mortgages,  and  that  in  case  of  such  a 
mortgage  the  mortgagee  might  waive  his  security,  and  sell  the  property  under 
an  ordinary  execution  for  his  debt.  On  the  other  hand,  the  same  rule  is  ap- 
plied in  Kentucky  and  Mississippi,  whether  the  mortgage  is  one  of  realty  or 
of  personalty  only.  Sxchjtrl  v.  ThomaHy  7  Dana,  220,  and  Valentine  v.  Plnnt- 
ert  Bankf  Freem.  Ch.  (Miss. )  727,  in  which  sales  on  execution  for  the  mort- 
gage debt  were  held  void,  were  both  ca&cs  of  chattel  mortgages.  It  is  held 
also  in  Massachusetts  that  the  doctrine  is  not  applicable  where  the  debt  and 
the  mortgage  are  in  different  bands,  as  where  the  <lebt  has  been  transferred 
without  an  assignment  of  the  mortgage:  Crane  v.  March^  4  Pick.  131;  or  if 
only  one  of  several  notes  secured  by  the  mortgage  lias  been  thus  transferred: 
Andrews  v.  Fiake,  101  Mass.  422.  But  if  the  mortgage  is  assigned  with  the 
debt  the  rule  holds:  Washburn  v.  Ooodwin^  17  Pick.  137.  In  Kentucky,  how- 
ever, if  the  mortgage  is  made  to  secure  the  debt,  it  does  not  seem  to  matter 
whether  they  are  both  owned  by  the  same  person  or  not,  in  either  case  a 
laleof  the  property  under  an  execution  on  an  ordinary  judgment  for  the  debt 
is  invalid.  Thus  the  rule  was  enforced  in  Bronnton  v.  RohinsoUj  4  B.  Mon. 
142,  although  the  mortgage  which  was  given  for  the  debt  was  not  given  to 
the  creditor,  but  to  one  who  was  a  surety  on  the  note  for  the  debtor.  In  Wal- 
ler V.  TcUf,  4  B.  Mon.  520,  it  seemed  to  be  considered  also  that  the  doctrine 
wonld  apply  where  the  debt  had  1>ecn  assigned  without  the  mortgage,  although 
in  that  particular  case  it  was  held  that  the  sale  on  execution  having  been  ac- 
quiesced in  for  four  years  would  not  be  disturbed.  A  further  limitation  of 
the  role  in  Massachusetts  is  found  in  Johnson  v.  Stevens,  7  Cush.  431,  where 
it  was  determined  that  one  having  a  first  mortgage  on  land  might  issue  cxe- 
eation  on  a  judgment  recovered  for  his  debt,  and  cause  his  debtor's  e^juity  of 
redemption  under  a  second  mortgage  on  the  same  land  (including  also  otlicr 
land),  to  be  sold  thereunder.  And  in  Cusfung  v.  IJurd,  4  Pick.  253,  it  was 
decide<l  that  there  was  nothing  in  the  rule  to  prohibit  a  mortgagee  from  sell- 
ing the  mortgaged  premises  on  an  execution  issued  for  any  other  dcl^t  tliau 
that  secured  by  the  mortgage,  although  grave  doubts  are  expressed  on  this 
point  in  Camp  v.  Coxe,  1  Dev.  &  B.  52;  Deaver  \.  Parker ,  2  Ired.  Eq.  40; 
and  Tliompwn  v.  Parker,  2  Jones  Eq.  475. 

It  is  proper  to  observe  that  the  rule  of  the  ])riucipal  case  on  this  subject 
Beems  to  have  derived  its  origin  from  the  strict  common  law  theory  that 
Bnder  a  mortgage  the  mortgagee  is  the  legal  owner,  and  the  mortgagor  has 
no  estate  in  the  premises,  after  condition  broken,  but  only  an  equitulile  right 
to  redeem  them.  Under  this  theory  it  was  considered  that  a  mortgagor's  in- 
terest was  of  such  a  nature  that  it  could  not  be  taken  in  execution  for  c.r.y 
debt  whatever,  much  less  for  the  very  debt  secured  bj'  the  mortgage.  Ex;:jn- 
iosd  with  leference  to  this  notion  of  the  relation  of  the  mortgagor  to  tho 
Biortgaf^  land,  the  doctrine  that  the  debtor's  interest  in  the  premises  ci.niot 
be  seized  and  sold  on  a  simple  execution  for  the  mortgage  debt  is  based  upou 
fhikso^cal  principles.     Of  course  the  creditor  could  not  levy  on  the  lojal 
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title,  because  that  was  his  already;  and  he  could  not  levy  on  the  mere  right 
to  redeem,  in  order  to  pay  the  debt»  because  that  right  was,  in  reality,  noth* 
iug  but  the  privilege  of  reclaiming  the  land  by  paying  the  debt.  The  mort- 
gagor's interest  in  the  land  was  only  the  residue  of  his  estate  that  would 
remain  after  payment  of  the  debt.  Hence  to  allow  the  mortgagee  to  sell  it 
under  an  execution  for  that  identical  debt  was  tantamount  to  saying  that  he 
might  enforce  payment  of  the  debt  out  of  what  would  remain  of  the  property 
after  the  debt  was  paid.     The  absurdity  of  such  a  proceeding  is  obviooB. 

It  is  conceived,  however,  that  the  doctrine  has  less  applicability  under  that 
view  of  the  law,  now  prevalent  in  many  states,  which  regards  the  mortgagor 
as  the  owner  of  the  mortgaged  land  and  treats  the  mortgage  as  a  mere  secu- 
rity or  pledge,  a  lien  or  incumbrance  on  the  land,  giving  the  creditor  no  actual 
property  in  the  premises,  but  merely  a  right  to  have  them  sold,  according  to 
prescribed  forms,  and  the  proceeds  applied  to  the  satisfaction  of  the  debt. 
According  to  this  view,  why  may  not  the  creditor,  if  he  chooses,  waive  his 
right  under  the  mortgage  and  sell  the  land  of  his  debtor  upon  an  ordinary 
execution  for  the  debt  ?  Does  the  fact  that  he  has  taken  a  mortgage  put  him 
in  a  worse  position,  in  this  respect,  than  if  he  had  not  done  so  ?  Because  he 
has  taken  security  is  he  to  be  prohibited  from  abandoning  it,  if  he  will,  and 
from  putting  himself  on  an  equal  footing  with  other  creditors?  Regarding  it 
in  this  light,  it  is  not  the  equity  of  redemption  which  the  creditor  seizes  and 
sells,  it  is  the  land  itself,  which,  when  the  execution  is  levied,  is,  ipso  facto, 
discharged  of  the  lien  of  the  mortgage.  It  is  not  an  indirect  and  summary 
method  of  foreclosing  the  mortgage;  it  is  a  voluntary  release  or  abandonment 
of  it.  And  this,  it  will  be  noted,  seems  to  be  the  theory  upon  which  the 
courts  in  Maine  and  elsewhere  have  proceeded  in  permitting  the  mortgaged 
premises  to  be  levied  on  in  such  cases. 


Q' 


[uiNCY  V.  Hall. 

[1  FiCKXBiNa  857.] 

Practice  in  Replevin. — The  defendant  in  replevin,  under  a  plea  of  property 
in  a  stranger,  may  prove  that  a  sale  by  such  stranger,  under  which  the 
plaintiff  claims,  was  fraudulent. 

Fraudulent  Assignment. — An  assignment  by  bill  of  sale  by  an  insolveDt 
debtor  in  trust  for  his  creditors,  where  the  trustee  merely  gave  his  note 
to  the  debtbr  without  indorsement  or  security,  or  any  agreement  to  per- 
form the  trust,  and  the  assignment  was  assented  to  verbally  by  some, 
but  not  all,  of  the  creditors,  was  held  void  as  against  an  attaching 
creditor. 

Bepleyin  against  a  sheriff  for  goods  taken  by  his  deputy 
under  attachments  in  favor  of  certain  creditors  against  A.  H. 
Quincy.  Plea,  that  the  property  was  in  A.  H.  Quincy  and  not 
in  the  plaintiff.  The  plaintiff  gave  in  evidence  bills  of  sale  of 
tho  goods  from  A.  H.  Quincy  to  himself  dated  June  24,  1822, 
and  receipted  as  paid,  for  which  he  gave  his  notes  payable  on 
demand  without  indorsement  or  other  security.  It  was  admitted 
tLat  the  intention  was  to  constitute  the  plaintiff  a  trustee  iot 
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the  benefit  of  the  creditors  of  A.  H.  Quincy.  It  appeared  that 
tbere  had  been  Beveral  meetings  of  creditors,  unattended  bj 
some  of  the  attaching  creditors,  at  which  it  was  proposed  that 
the  plaintiff  should  give  security  and  sell  the  goods  and  pay  the 
creditors  the  amount  of  his  notes,  or  give  up  the  goods,  take 
back  his  notes  and  receiye  two  hundred  dollars  for  his  trouble, 
but  no  final  agreement  was  arrived  at.  A  committee  of  creditors 
^was  chosen  June  twenty-six,  who  reported  on  the  twenty- 
seventh,  and  their  report  was  approved  of  and  acquiesced  in  by 
«11  the  creditors  except  those  who  attached.  The  plaintiff  was 
in  possession  from  June  twenty-four  to  August,  when  the  goods 
were  attached. 

A  nonsuit  was  directed,  with  liberty  to  move  to  have  it  taken 
off  and  for  a  new  trial,  if  the  said  assignment  was  good  in  law; 
and  the  plaintiff  accordingly  filed  a  motion  for  that  purpose. 

BUSS,  for  the  plaintiff,  contended,  first,  that  the  defendant, 
under  his  plea,  could  not  control  the  validity  of  the  assignment; 
and,  second,  that  the  assignment  was  good  in  law,  citing  Hawes 
v.  Leader,  Cro.  Jac.  270;  Demick  v.  Chapman,  11  Johns.  132;  1 
Saand.  347,  b.,  note  3;  Gilb.  Replev.  (1  ed.),  167;  Thomas  y. 
Ooodwin,  12  Mass.  140;  Picksiock  v.  Lyster,  3  Mau.  &  Sel.  374. 

B.  Sumner,  for  the  defendant. 

By  Court,  Parker,  C.  J.  It  is  objected,  first,  that  under  the 
issue  joined,  the  defendant  ought  not  to  have  been  allowed  to 
give  evidence,  which  he  might  have  given  in  case  he  had  set 
forth  his  title  in  an  avowry;  and  that  he  could  not  contest  the 
conveyance  to  the  plaintiff  on  the  ground  of  fraud,  because  it 
did  not  appear  in  the  pleadings  that  he  was  a  creditor,  or  that 
in  virtue  of  his  office  he  was  acting  for  creditors.  The  plead- 
ings are  conformable  to  the  practice  in  this  state  for  the  last 
thirty  years,  in  cases  where  replevins  have  been  prosecuted 
against  officers,  who  had  made  an  attachment  of  the  goods  re- 
plevied. Before  that  time,  it  is  believed  that  the  practice  of 
setting  forth  a  special  title  to  the  possession  of  the  goods,  in  the 
form  of  an  avowry,  was  more  prevalent.  As  the  present  prac- 
tice is  convenient,  and  deprives  the  plaintiff  in  replevin  of  no 
advantage,  he  being  always  presumed  to  know,  where  he  sues 
his  replevin  against  an  officer,  that  the  goods  are  attached,  we 
should  hesitate  much  before  we  overruled  it,  even  if  we  could 
not  trace  it  to  any  strictly  legal  source.  But  we  are  without 
donbt  that  the  practice  is  well  founded  in  law,  and  is  strictly 
conformable  to  the  principles  of  good  pleading  in  actions  of 
replevin. 
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to  the  transaction,  the  plaintiff  himself  not  having  finally 
agreed  to  keep  or  dispose  of  the  property  for  the  purposes  in- 
tended, we  are  all  of  opinion  that  the  nonsuit  ought  to  stand. 
The  conveyance  was  made  to  prevent  creditors  from  attaching*, 
and  although  this  may  be  done  by  a  proper  instrument  ex- 
pressing truly  the  intention,  and  completed  by  the  creditoiB 
becoming  a  party  to  it,  to  allow  this  loose  mode  of  carrying 
into  effect  such  an  intention  would  be  to  enable  every  debtor  to 
make  a  bankrupt  law  for  himself  upon  his  own  terms:  See 
Widgery  v.  Haskell,  5  Mass.  152  [4  Am.  Dec.  41]. 

Motion  to  take  off  the  nonsuit  overruled,  and  judgment  for 
a  return. 


As  to  the  neceasity  of  an  assent  by  the  creditors  of  an  insolvent  to  an  as- 
signment made  for  tiieir  benefit,  see  Naylor  ▼.  FotdUek,  4  Am.  Dec.  187,  and 
note  thereto. 


Badlam  v.  Tucker. 

[1  PxonEBDro,  S89.] 

Trover  bt  Dkfutt  Sheriff's  Executor. — Trover  will  lie  in  favor  of  the 
executor  of  a  deputy  sheriff,  for  the  conversion  by  a  stranger  of  property 
attached  by  the  deputy  on  mesne  process. 

MoRTOAOE  OF  Suip  AT  Sea. — A  ship  at  sea  bound  to  a  port  in  this  state, 
was  mortgaged  in  another  state  by  a  deed  of  mortgage  stipulating  for 
the  possession  by  the  mortgagor  until  default  in  payment  of  the  notes 
for  which  the  security  was  given.  Upon  the  arrival  of  the  vessel  in  this 
state  she  was  attached  in  an  action  against  the  mortgagor  and  another 
part  owner.  Subsequently,  and  within  a  reasonable  time  after  the  mort- 
gagee was  entitled  by  the  terms  of  the  mortgage  to  take  possession,  his 
agent  gave  notice  of  his  claim  by  memorandum  on  the  certificate  of  en- 
rolment at  the  custom-house.  It  was  held  that  the  mortgagee  had  a 
valid  title,  but  that  the  attaching  officer  was  entitled  to  the  possession 
of  the  vessel  on  account  of  the  interest  of  the  part  owner,  and  for  that 
purpose  might  maintain  trover  against  the  agent  who  had  replevied  her. 

Mortgage  to  secure  future  Advances. — Whether  or  not  a  mortgage  to 
secure  future  advances  be  fraudulent  depends  upon  the  attending  cir- 
cumstances. 

Equitable  Interest  kot  Attachable. — ^A  chattel  pawned  or  mortgaged  is 
not  liable  to  attachment  in  an  action  against  the  pawner  or  mortgagor. 

Trover  for  the  brig  Frances  and  her  appurtenances.  The 
plaintiff  claimed  as  executor  of  a  deputy  sheriff,  Bell,  who  had 
attached  seven  eighths  of  the  vessel,  at  Boston,  as  the  property 
of  Ward,  Ripley  &  Co.,  of  Wilmiugton,  N.  C,  on  the  first  ol 
April,  1818,  at  the  suit  of  Salters.  Another  attachment  was 
levied  by  Bell  on  the  vessel  while  still  in  his  possession,  at  the 
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sadtof  Winslow  Lewis  &  Co.,  of  Boston  against  Ward,  Biplej 
I  ^  Co.,  and  S.  Delano.  Salters'  action  was  discontinued,  but  the 
actioa  of  W.  L.  &  Co.  was  prosecuted  to  judgment  and  execu- 
tion in  1822.  The  execution  was  delivered  to  Hall,  the  suc- 
cessor of  the  fiheriff,  also  since  deceased,  under  whom  Bell  was 
a  dfpaiy,  and  the  same  returned  unsatisfied. 

The  defendant  claimed  as  the  agent  of  Kelly  &  Draughan,  of 
^WiLniiigton,  N.  C,  to  whom,  on  the  eleventh  of  March,  1818, 
Ward,  Ripley  &  Co.  mortgaged  their  share  in  the  brig  then  at 
Bea,  to  secure  certain  indorsements;  it  being  agreed  that  the 
mortgagors  should  retain  possession  until  default  made  in  the 
payment  of  any  of  the  notes.  The  vessel  arrived  in  Boston  on 
the  twenty-ninth  of  March,  and  was  attached  as  heretofore 
stated.  On  the  twenty-second  of  April,  Kelly  t  Draughan, 
hsLving  become  liable  on  one  of  the  notes  then  matured,  sent 
notice  to  their  agent,  the  defendant,  who  on  the  first  of  May, 
indorsed  a  memorandum  of  their  claim  on  the  certificate  of 
enrollment  at  the  custom-house,  replevied  the  vessel  on  the 
tenth  of  August  following,  on  behalf  of  his  principals  and  the 
other  part  owner,  and  sold  her 
Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court. 

Welsh,  for  the  defendants.  When  a  deputy  sheriff  dies,  all 
bis  rights  return  to  the  sheriff.  If  the  latter  dies,  his  successor 
acquires  those  rights,  so  that  Hall  ought  to  have  brought  the 
action:  Watson  v.  Todd,  5  Mass.  271;  Ladd  v.  North,  2  Id.  514; 
Perley  v.  Foster,  9  Id.  112.  Bell  having  parted  with  the  prop- 
ertj,  trover  will  not  lie:  Ludden  v.  LeavUl,  9  Mass.  104  [6  Am. 
Dec.  45;  Oibbs  v.  Chase,  10  Id.  125.  The  mortgagees  used  due 
diligence  in  obtaining  the  possession  of  the  vessel,  and  their 
rights  should  prevail:  Jackson  v.  Brownell,  3  Cai.  222;  Barrow 
T.  Paxton,  5  Johns.  258  [4  Am.  Dec.  354J;  Beats  v.  Guernsey, 
8  Id.  446  [5  Am.  Dec.  348];  ByaU  v.  BoUe,  1  Atk.  165;  Benton 
T.  ThomhiU,  7  Taun.  179. 

Aylwin  and  Curtis,  contra.  The  original  taking  from  Bell 
was  tortious,  as  he  had  a  right  to  hold  the  vessel  on  account  of 
Delano's  interest.  The  defendant  and  his  principals  were  tres- 
passers and  are  subject  to  this  action :  Moors  v.  Parker,  3  Mass. 
110;6Bac.  Ab.  679;  Trover,  B.;  1  Chit.  PI.  156;  Wilbraham  v. 
Snow,  2  Saund.  47;  Towle  v.  Lovet,  6  Mass.  394.  The  question 
is  between  two  bona  fide  creditors,  and  the  one  who  made  his 
attachment  before  the  other  took  possession,  will  hold  the  prop- 
erty: Lamb  v.  Durant,  12  Mass.  54  [7  Am.  Dec.  31];  Lanfear  v. 
^mner,  17  Id.  110  [9  Am.  Dec.  119]. 
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By  Court,  Wilde,  J.  The  plaintiflf  claims  a  special  proi)ertT 
in  the  chattels  in  question  (the  brig  Frances  and  her  appurte- 
nances), by  virtue  of  sundry  attachments  made  by  the  plaintiff's 
testator  before  his  decease,  he  being  then  a  deputy  of  the  ]ute 
sheriff. 

These  attachmeots  were  duly  returned  and  some  of  the  actioun 
are  still  pendin<?.     The  defendant's  counsel  contend  that  if  auv 
special  property  was  acquired  by  said  attachments  it  by  law 
vested  in  the  sheriff,  and  not  in  tbe  deputy,  and  sundry  cases 
have  been  cited  in  support  of  this  objection.     But  on  looking 
into  the  cases  we  do  not  find  them  at  all  decisive,  and  in  tbe 
case  of  Perley  v.  Foster,  9  Mass.  112,  a  contrary  doctrine  is  laid 
down  as  having  been  sanctioned  by  the  practice  and  decisions  of 
this  court.     This  is  conformable  to  a  well  established  principle, 
that  he  who  has  had  possession  in  fact  of  goods  and  chattels, 
being  answerable  to  another  in  whom  the  general  property  is, 
may  maintain  an  action  of  trover  for  the  conversion  of  ihem  by 
a  stranger:  G  Bac.  Abr.  685,  Trover,  c. 

A  deputy  sheriff  who  takes  possession  of  goods  attached  on 
mesne  process  is  bound  to  keep  them  safely  until  the  att-icli- 
ment  is  dissolved,  and  be  is  answerable  both  to  debtor  and 
creditor,  if  he  suffers  them  to  be  taken  away  or  injured.  He 
has,  therefore,  the  right  of  possession,  and  this  constitutes  such 
a  special  property  as  enables  him  to  maintain  trespass  or  trover 
against  any  one  wbo  may  unlawfully  intermeddle. 

It  has  been  further  objected  that  the  writ  of  Winslow  Lewis 
&  Co.  against  Ward,  Bipley  &  Co.  and  Samuel  Delano,  under 
which  the  first  attachment  now  set  up  was  made,  was  void  for  a 
defect  in  point  of  form.  Wbether  this  is  a  defect  fatal  to  llie 
process  is  probably  immaterial,  as  several  other  attachments 
were  immediately  after  laid  on  the  same  property,  against  which 
no  objections  have  been  mode.  But  tbe  writ  of  Winslow,  Lewis 
&  Co.  was  not  void,  and  the  judgment  thereon  was  valid  by  vir- 
tue of  the  act  of  1798,  c.  5,  sec.  1. 

It  follows,  then,  that  the  plaintiff  may  well  maintain  the  pres- 
ent action,  if  the  brig,  at  the  time  of  tbe  attachments  wjis  tbe 
property  of  tbe  debtors.  And  this,  as  to  the  shares  origiuallj 
owned  by  Ward,  Ripley  &  Co.,  depends  on  the  question  whetber 
tbe  previous  mortgage,  made  by  them  to  Kelly  &  Draughau, 
was  or  was  not  a  fair  and  valid  conveyance. 

The  plaintiff's  counsel  contend  that  this  title  was  defective 
for  want  of  a  delivery  over  of  tbe  vessel  to  the  mortgagees,  aoJ 
that  the  transfer  of  the  property  was  incomplete  at  the  time  of 
the  attachment. 
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It  is,  however,  clear,  that  the  vessel,  being  at  sea  when  the 
mortgage  was  made,  could  not  be  actually  delivered,  and  that  a 
sTmbolieal  delivery  in  such  case  was  sufficient.     The  transfer  of 
the  property  was  therefore  complete  on  the  delivery  of  the  bill 
of  sale,  liable,  however,  to  be  set  aside  by  creditors  on  the 
ground  of  frand,  in  case  the  mortgagees  should  neglect  to  take 
possession  on  the  return  of  the  vessel:  Abbott  on  Shipping,  10; 
Cooke's  Bankr.  Laws,  c.  8,  sec.  11;  Atkinson  v.  Maling,  2  T.  B. 
i62;  Putnam  v.  Dutch,  8  Mass.  287.     It  is  time  that  the  pur- 
chaser of  a  ship  at  sea  takes  her  subject  to  all  incumbrances 
upon  ber  before  notice  of  the  purchase:  Portland  BankY.SttMs, 
^Mass.  422  [5  Am.  Dec.  151].     Therefore,  if  the  ship  should  be 
bjpotbecated  abroad  after  a  sale  at  home,  the  hypothecation 
^ould  take  place  of  the  sale.     And  in  the  case  of  Lamb  v.  Du- 
rani,  12  Mass.  54  [7  Am.  Dec.  31],  it  was  held  that  where  a  ship 
owned  by  partners  was  sold  by  one  of  the  partners  at  home, 
while  the  ship  was  at  sea,  and  afterwards  another  partner  hav- 
ing the  possession  of  the  ship,  sold  and  delivered  her  to  another 
pezsoD,  who  had  no  knowledge  of  the  first  sale,  the  second  pur- 
cbaser's  title  was  valid.    But  this  decision  was  founded  on  a 
priociple  of  public  policy  in  favor  of  trade,  which  is  not  appli- 
cable to  the  claims  of  creditors.     But  notwithstanding  the  sale 
of  a  ship  at  sea  may  be  thus  affected  in  various  ways,  it  does 
iollow  that  the  transmutation  of  the  property  is  not  completed 
bj  the  delivery  of  the  bill  of  sale.    The  property  thereupon  vests 
in  the  purchaser,  although  it  may  be  divested  by  the  neglect  of 
the  purchaser  to  take  possession. 

We  are  then  to  consider  whether  any  such  neglect  appears  in 
the  present  case;  and  we  are  of  opinion  that  there  does  not. 
Ibe  mortgagees  were  not  bound  to  follow  the  vessel  from  port 
to  port,  but  might  reasonably  await  her  return  to  the  port  where 
she  belonged,  and  where  the  mortgage  was  executed:  Ex  parte 
B(U»m,  1  Ck)oke's  Bankr.  Laws,  c.  8,  sec.  11. 

Besides  it  was  agreed  that  the  mortgagors  should  retain  pos- 
session until  de&ult  of  payment  according  to  the  condition;  so 
that  the  mortgagees  were  neither  bound  nor  entitled  to  take 
possession  after  the  twenty-second  of  April,  1818,  when  a  letter 
^i»  addressed  to  them  by  the  mortgagors,  requesting  them  to 
take  possession.  And  on  the  first  of  May  following  notice  of 
iWii  claim  was  given  at  the  custom-house  by  the  defendant, 
Tacker,  by  a  memorandum  on  the  certificate  of  enrolment. 
^)  lor  the  purpose  of  giving  notice,  was  equivalent  to  a  de- 
*>^d'  for  it  is  clear  that  a  demand  would  have  been  useless. 
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The  vessel  was  then  in  the  possession  of  the  ofiScer,  ivfao  held 
her  by  virtue  of  sundiy  attachments,  having  taken  her  a  few 
days  after  her  arrival  at  Boston,  and  before  the  mortgagees 
could  have  taken  possession,  or  had  a  right  so  to  do.  The  offi- 
cer's possession  therefore  was  wrongful  in  its  inception  ;  and  it 
must  be  a  strong  case,  as  was  said  in  the  case  of  Putnam  v. 
Dutch y  in  which  wrong  by  sufferance  can  be  matured  to  right. 
An  unlawful  taking  amounts  to  a  conversion,  and  renders  a  de- 
mand and  refusal  unnecessary. 

But  it  has  been  argued  that  the  clause  respecting  possession 
was  fraudulent  as  against  creditors.     No  case,  however,  can  h^ 
found  in   support  of  this  objection.     Similar  stipulations  in 
mortgage  deeds  are  not  uncommon,  nor  can  they  be  considered 
unreasonable.     Where  by  the  terms  of  the  conveyance   the 
vendee  is  not  to  have  possession  until  the  performance  or  non- 
performance of  n  certain  condition,  there  the  vendor's  continu- 
ing in  possession  is  no  evidence  of  fraud,  because  it  is  consist- 
ent with  the  trust  appearing  on  the  face  of  the  deed,  and  is  not 
to  be  presumed  to  give  a  false  credit  to  the  vendor.     *'  Such 
possession,"  says  BuUer,  J.,  Edwards  v.  Harhen,  2  T.  R.  596, 
"  comes  within  the  rule,  as  accompanying  and  following  the 
deed:"  Stone  v.  Grubham,  2  Bulstr.  226;   Bucknol  v.  BoisUm, 
Prec.  Chan.  285;  Jarman  v.  Woolnton,  3  T.  R.  620;  Barrow  v. 
Paxfon,  5  Johns.  258   [4  Am.   Dec.  354];  Kidd  v.  Bawlinson, 
2  Bos.  &  P.  60;  Cadogan  v.  KenneH,  Cowp.  432.   There  are  many 
cases  on  this  point,  but  the  principle  now  laid  down  has  never 
been  questioned. 

An  objection,  also,  has  been  made  to  the  stipulation  in  the 
mortgage  deed  for  the  security  of  future  advances  and  responsi- 
bilities. Such  a  stipulation  may  have  a  fraudulent  aspect,  or 
may  be  satisfactorily  explained,  according  to  the  attending 
circumstances.  Where  a  mortgage  is  made,  merely  to  secure 
future  advances,  without  any  other  consideration  at  the  time, 
it  might  be  void  against  creditors,  as  tending  to  facilitate  col- 
lusion, and  enabling  the  mortgagor  to  get  credit  on  his  property, 
without  any  notice  that  it  was  incumbered.  But  if  the  object 
of  the  mortgage  be,  as  it  was  in  the  present  case,  to  secure  an 
existing  demand,  the  addition  of  a  clause  protecting  future 
advances  would  not  necessarily  avoid  the  mortgage. 

As  to  this  point,  and  several  others  already  noticed,  the  case 
under  consideration  cannot  be  distinguished  from  that  of  Atkin- 
Bon  V.  Maling,  2  T.  R.  462.  That  was  a  case  depending  on  a 
mortgage  made  for  securing  an  advance,  and  such  further  sums 
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as  the  mortgagee  might  afterwards  advance,  ivith  a  clause,  thai 
until  defacdt  of  payment  should  be  made  it  should  be  lawful  for 
the  mortgagor  to  hold  the  ship,  and  take  the  profits  for  his  own 
use  and  benefit.  Much  stress  was  laid  in  the  argument  on  the 
clause  for  the  security  of  advances  to  be  made  subsequently  to 
the  mortgage,  but  the  court  held  that  there  was  no  objection  to 
it,  and  that  the  mortgage  vras  valid,  notwithstanding  that  clause 
aod  the  one  respecting  the  possession. 

All  these  objections  to  the  mortgage,  therefore,  are  una  vail* 
iog.  And  if  the  mortgagees  had  appeared  chargeable  with 
neglect,  in  not  taking  possession  seasonably,  it  would  have  been 
only  evidence  of  fraud,  and  might  have  been  explained,  if  sub- 
mitted to  the  consideration  of  the  jury.  It  has  been  always 
held  in  this  state,  that  the  possession  of  the  vendor  after  a  sale 
is  only  evidence  of  fraud,  and  not  such  a  circumstance  as  per  se 
necessarily  invalidates  the  sale. 

The  next  question  is,  whether  the  right  of  redemption  of  the 
ahares  mortgaged  vras  liable  to  attachment.  By  our  laws  those 
goods  and  chattels  which  can  be  lawfully  seized  on  execution, 
and  those  only,  are  liable  to  attachment.  They  must  be  the 
property  of  the  debtor,  and  the  attaching  officer  must  have  the 
right  to  seize  them,  and  to  hold  possession,  so  that  they  may  be 
finally  taken  on  execution.  Now  there  is  no  substantial  differ- 
ence, at  common  law,  between  a  mortgage  of  real  estate  and  of 
a  chattel.  In  both  cases  the  property  vests  in  the  mortgagee, 
subject  to  be  defeated  by  the  performance  of  the  condition. 
And  on  the  forfeiture  or  non-performance  of  the  condition  his 
interest  becomes  absolute:  Powell  on  Mortgages,  8,  4.  It  is 
therefore  manifest,  that  the  attaching  officer  had  no  legal  right 
to  seize  the  vessel,  as  the  property  of  the  mortgagors,  and  that 
his  attachment  of  the  shares  mortgaged  was  void.  The  same 
principle  applies  to  pawns,  for  if  goods  be  pawned  and  after- 
wards a  judgment  is  recovered  against  the  pawner,  the  goods 
cannot  be  taken  in  execution,  until  the  money  is  paid  or  ten- 
dered to  the  pawnee:  The  King  y.  Hanger,  3  Bulster,  17;  Bro. 
Abr.  Pledges,  etc.  28;  2  Bac.  Abr.  715,  Executions,  C.  4. 

A  mere  equitable  interest  cannot  be  taken  and  sold  on  execu- 
tion; for  where  there  is  no  legal  right  there  is  no  legal  remedy. 
This  was  settled,  on  great  deliberation,  by  the  court  of  king's 
bench,  in  the  case  of  Scott  v.  Scholey,  8  East,  467;  and  the 
reasons  there  given  are  entirely  satisfactory.  The  judgment  of 
the  court  in  that  case  was  sanctioned  by  the  court  of  common 
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pleas,  in  the  case  of  MetccUf  y.  Scfioley,  5  Bos.  &  P.  461,  and  is 
supported  by  all  the  authorities. 

It  is  only  by  statute  that  equities  or  rights  to  redeem  are 
subject  to  attachment  by  ordinary  process,  and  no  statute  has 
authorized  the  attachment  of  such  interest  in  personal  property. 
A  creditor  can  reach  such  an  interest  of  his  debtor  only  by 
resorting  to  a  court  of  equity,  where  he  may  be  let  in  to  redeem 
iDcumbrances:  Shirley  v.  Walis,  2  Atk.  200;  unless,  perhaps,  he 
may  first  remove  the  incumbrance,  and  then  lay  an  attachment 
on  the  property;  as  to  which,  however,  we  give  no  opinion. 
But  until  payment,  or  tender  of  payment,  of  the  money  due  to 
the  mortgagee  or  pawnee  of  goods  and  chattels,  it  is  very  clear 
that  the  creditor  of  the  mortgagor  or  pawnee  has  no  remedy 
against  them  by  attachment  and  execution. 

In  some  cases  our  trustee  process  might  furnish  a  remedy;  as 
where,  by  agreement  of  parties,  the  pawn  or  mortgaged  prop- 
erty is  sold  by  the  pawnee  or  mortgagee,  and  a  surplus  remains 
over  the  debt  secured.  *  But  where  there  is  no  agreement  that 
the  mortgagee  shall  sell  the  mortgaged  property,  he  could 
not  be  compelled  to  do  it,  and  would  not  be  chargeable  as  a 
trustee.     . 

As  to  Delano's  share,  the  plaintiff's  right  to  recover  is  well 
established.  The  writ  was  not  void,  as  has  been  before  shown, 
and  the  attachment  was  binding.  This  gave  to  the  attaching 
officer  the  right  of  possession,  and  the  taking  by  the  defendants 
was  tortious,  which  amounts  to  a  conversion.  They  cannot 
protect  themselves  by  the  plea  that  they  acted  as  agents  of  the 
other  tenants  in  common,  for  that  gave  them  no  authority  to 
take  the  vessel  from  the  officer. 

The  verdict,  therefore,  is  to  be  reduced  so  as  to  stand  for  the 
amount  of  Delano's  share,  and  judgment  thereon  is  to  be  ren- 
dered for  the  plaintiff. 

The  law  aa  to  what  interest  in  property  is  necessary  to  maintain  tiover  is 
examined  at  length  in  the  note  to  Hostler  v.  Shdl,  I  Am.  Dea  586.  See, 
on  the  suhject  of  retention  of  possession  hy  a  vendor  after  the  sale  of  a 
chattel,  the  note  to  SturtevarU  v.  Ballard^  6  Am.  Dec  287*  and  Clow  r* 
Woods,  9  Id.  346.  The  validity  of  mortgages  for  fntnre  advances  is  dismassd 
in  the  note  to  PetUbone  v.  Griewold,  10  Am.  Dec.  108. 

The  doctrine  of  the  principal  case,  as  to  the  snfficiency  of  symbolical  de- 
livery in  sales  or  mortgages  of  ships  at  sea,  and  in  other  instanoea  where 
actual  delivery  is  impossible,  is  approved  in  Arnold  v.  EUoeUf  18  Ma.  2(3; 
Ludwig  v.  FuOer,  17  Id.  166;  Carter  v.  WUlard,  19  Pick.  11. 
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Shed  v.  Brett. 

[1  Pxcxnoro,  401.] 

FsBcmaDiT  by  Aosirr. — ^A  penonal  demand  upon  one  of  the  makers  of  a 
pfomiaocy  note  by  an  agent  having  the  note  with  him  is  saiffioient  with- 
oat  a  written  instnunent  constituting  him  agent. 

K^ics TO IxDOBSER  BT  Maii*. — ^Notioe  of  dishonor  maybe  given  immedi* 
itelj  upon  the  refusal  of  the  maker  to  pay  at  matnrity.  Where  the  in- 
doner  lives  in  another  town,  patting  the  notice  into  the  post-office  is 
saffident  althongh  it  shoold  never  be  received. 

SxTwncascY  of  Nones. — A  notice  to  an  indorseris  not  insufficient,  although 
it  does  not  state  at  whose  request  it  was  given,  nor  who  was  the  owner. 

Arno5  Before  Nones  Rxcbivsd. — An  action  conunenced  on  the  day  of 
diihoDor  against  the  indorser  after  notice  mailed  will  be  sustained  although 
the  writ  was  served  before  the  notice  could  be  received  by  the  mail 

AsBCMPSiT  on  a  promissory  note.  A  notary  public  testified 
thiLt  at  the  request  of  the  plaintiff,  he  presented  the  note  to  one 
of  the  makers  and  demanded  payment;  that  payment  was  re- 
fused, of  which  fact  he  sent  notice  to  the  defendant  the  indorser 
through  the  mails,  directing  the  same  to  the  place  of 'his  resi- 
dence, North  Bridgewater,  and  requested  payment.  The  action 
vafi'  commeDced  on  the  evening  of  the  same  day  and  before  the 
notice  could  have  been  received  by  mail,  and  the  writ  was 
served  the  next  day  also  before  the  arrival  of  the  mail.  Evidence 
was  offered  that  notice  had  never  been  received,  but  it  was  re- 
jected and  verdict  given  for  the  plaintiff. 

S.  L.  Knapp  and  Band,  for  the  plaintiff. 

PrescoU  and  Parsons,  for  the  defendant. 

By  C!onrt,  Parjleb,  C.  J.  Several  questions  have  been  raised 
bj  the  counsel  for  the  defendant  in  this  case,  which  are  import- 
ant in  their  nature,  and  which  the  interest  of  a  mercantile  com- 
munity require  should  be  distinctly  settled,  if  they  may  be 
considered  now  as  at  all  doubtful.  It  would  be  strange,  if,  at 
this  late  period  of  knowledge  in  commercial  law,  any  new  prin- 
ciple should  be  wanted  to  regulate  the  daily  concerns  of  mer- 
chants with  negotiable  securities;  if  there  be  any  ambiguity  re- 
maining, it  can  only  be  in  regard  to  the  application  of  rules  and 
principles  which  have  already  been  defined  and  established,  to 
cases  varying  in  some  measure  from  those  to  which  those  rules 
&Q(l  principles  have  been  heretofore  applied. 

With  respect  to  the  demand  upon  the  maker  of  the  note  there 
ianoTroom  for  question.  Ck)lman  testified,  that,  at  the  request 
^^  the  plaintiff,  he  made  a  personal  demand  upon  one  of  the 
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makers,  having  the  note  with  him  at  the  time.  This  is  safficient, 
for  the  demand  may  be  as  well  made  hv  nn  a'v'ent  as  by  the 
principal,  and  there  is  no  need  of  a  power  ui  attorney  or  any 
written  instrument  to  constitute  an  agent  for  this  purpose;  if  he 
derived  no  peculiar  authority  from  his  character  as  notary  public, 
certainly  his  power  as  agent  was  not  diminished  thereby;  having 
the  note  with  him  for  the  purpose  of  making  the  demand,  he 
was  authorized  to  receive  the  money  and  deliver  up  the  note. 
The  objection  which  has  most  attracted  our  attention  relates  to 
the  form  and  manner  of  notice  to  the  defendant,  as  indorser, 
of  the  dishonor  of  the  note.  The  same  witness  testified,  that  on 
the  afternoon  of  the  same  day  on  which  he  made  the  demand 
of  the  makers,  he  put  a  written  notice  into  the  post-office,  di- 
rected to  the  defendant  in  North  Bridgewater,  which  was  bis 
place  of  residence,  informing  him  of  the  non-payment  by  the 
promisors  and  requesting  the  defendant  to  take  up  the  note. 
In  this  notice  he  did  not  state  at  whose  request  he  did  this,  Dor 
did  he  inform  the  defendant  who  was  the  owner  of  the  note. 

On  these  facts  three  questions  are  raised:  1.  Whether  the 
notice  was  not  too  soon,  it  being  on  the  day  on  which  the  note 
became  due;  2.  Whether  it  was  sufficient  in  form  and  sub- 
stance; 3.  Whether  the  putting  the  notice  into  the  post-office 
seasonably  was  sufficient  and  conclusive,  so  that  proof  that  it 
was  never  received  might  not  have  availed  the  defendant 

The  first  point  is  settled  too  clearly  by  authorities  to  require 
discussion.  The  principle  adopted  in  England  and  in  this 
commonwealth,  in  relation  to  negotiable  securities  is,  thataft^r 
refusal  to  pay  on  demand  made  on  the  day  when  the  money  is 
due  according  to  the  contract,  the  note  or  bill  is  dishonored,  and 
notice  may  be  immediately  given  to  the  drawer  or  indorser: 
Burbridge  v.  Manners^  3  Campb.  193;  Bayley,  4  ed.  219; 
thpugh  it  is  not  necessary  it  should  be  given  until  the  day  after, 
or  if  the  indorser  is  in  another  town,  by  the  next  mail  after  the 
day  on  which  the  demand  is  made.  The  earliest  possible  do- 
tice  of  the  fact  which  renders  the  indorser  liable  is  the  most 
advantageous  to  him,  as  the  object  of  the  notice  is  to  enable 
him  to  secure  himself. 

2.  But  it  is  objected  that  the  notice  proved  is  deficient,  in  not 
containing  information  at  whose  request  it  was  given,  or  who 
was  the  owner  of  the  note;  so  that  the  indorser  could  not 
know  from  that  source  where  to  apply  to  pay  the  money  and 
take  up  the  note.  There  is  some  show  of  reason  in  this  objec- 
tion, and  yet  we  are  satisfied  that  it  is  not  of  sufficient  weight 
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to  prevent  judgment  upon  the  verdict.  Knowing  as  we  do, 
that  the  precision  demanded  has  not  been  genentUj  practiced 
by  the  banks  in  which  notes  are  left  for  collection,  or  by  nota- 
ries public  by  whom  it  has  got  to  be  the  custom  to  transmit  the 
notice,  we  should  require  positiTe  authority  in  support  of  the 
objection,  before  we  could,  by  listening  to  it,  sanction  the  mis- 
chiefs which  would  be  likely  to  ensue. 

It  is  stated  in  all  the  authorities  that  no  particular  form  is 
necessary;  that  the  great  object  of  the  notice  is  to  put  the  party 
affected  by  it  on  his  guard;  and  if  he  is  informed  of  the  two 
principal  facts,  that  the  note  is  dishonored  and  that  the  holder 
looks  to  him  for  payment,  he  may  easily  acquire  all  other 
knowledge  necessary  for  his  safety :  Bayley ,  4  ed.  207 ;  Reedy  v. 
Seixas,  2  Johns.  237.  When  the  notice  is  received  from  a  bank, 
he  ought  to  presume  that  the  note  is  there,  and  that  the  bank 
is  the  agent  of  the  holder  to  receive  the  money  and  deliver  the 
note.  So  when  a  notary  public  or  any  other  agent  transacts 
the  same  business.  If  the  indorser  should  apply  to  such  agent 
and  offer  the  money  and  demand  the  note,  and  the  agent  should 
be  unable  or  unwilling  to  receive  the  money  and  deliver  the 
note,  this  may  be  matter  of  defense  on  a  plea  of  tender;  but 
until  some  such  matter  is  shown,  it  cannot  appear  that  he  is 
injured  by  not  being  informed  in  whom  the  property  of  the  note 
rests. 

In  the  case  of  Bancroft  v.  EcUl,  1  Holt's  N.  P.  476,  it  was  de- 
cided that  sending  a  letter  by  a  private  hand  to  an  agent, 
requesting  him  to  give  notice,  was  sufficient;  and  indeed,  in  a 
great  majority  of  instances,  the  notice  must  be  given  by  an 
agent,  and  when  so  given  it  is  in  the  power  of  the  party  by 
inquiry  to  ascertain  everything  essential  to  his  interests. 

3.  The  most  material  point  of  the  objection  to  the  notice  in 
this  case  is,  the  supposed  defect  of  proof  that  it  was  actually 
given.  The  evidence  on  the  trial  showed  only  that  it  was  put 
into  the  post-office  seasonably,  and  the  defendant  was  ready  to 
prove  that  it  never  reached  him. 

To  give  this  objection  a  fair  consideration,  we  are  to  take  it 
for  granted  that  it  actually  miscarried,  so  that  there  was  no 
notice  in  fact  of  the  dishonor  of  the  bill  when  the  suit  was 
commenced.  I  do  not  know  that  this  point  has  been  in  toiiflan 
^^^^rhii  decided,  and  yet  enough  has  been  decided  to  lead  intv- 
itably  to  the  conclusion  that  in  a  case  where  it  is  proper  that 
the  notice  should  be  sent  by  mail,  putting  the  letter  containing 
'^i  pit>perly  directed,  seasonably  into  the  post-office,  is  either 


212  Shed  v.  Bbett.  [Mass. 

notice  in  itself,  or  such  due  diligence  as  will  stand  in  its  stead. 
It  has  been  so  considered  by  the  two  most  approved  writers 
upon  bills  and  notes,  and  after  frequent  opportunities  to  revise 
tbeir  works  in  repeated  editions,  and  after  the  position  thej  lay 
down  had  been  many  years  before  a  learned  bench  and  bar,  in 
a  country  where  every  point  of  commercial  law  is  criticised  with 
great  severity. 

Thus  Chitty  says:  "  With  respect  to  the  mode  of  giving  the 
notice,  it  is  sufficient,  both  in  the  case  of  a  foreign  and  an 
inland  bill,  to  send  notice  by  the  post,  even  though  the  letter 
should  miscarry;  for  it  would  be  very  unreasonable  to  make  it 
incumbent  on  the  holder  to  send  a  person  with  the  notice,  where 
perhaps  the  distance  may  be  very  great:"  Chitty,  5th  ed.  285. 
And  Bayley,  whose  treatise  is  one  of  the  best,  if  not  the  very 
best  on  the  subject,  and  who  was  himself  the  editor  of  the  last 
edition  of  his  work,  after  being  several  years  one  of  the  justices 
of  the  king's  bench,  says:  *'  Sending  notice  by  the  post  is  sufS- 
cient,  though  it  is  not  received:"  Bayley,  4th  ed.  227.  Both 
these  writers  cite  the  case  of  Saunderson  v.  Judge,  2  H.  Bl.  509, 
for  the  position  which  they  thus  lay  down  in  unequivocal  terms. 

Upon  examining  this  case  of  Saunderson  v.  Judge,  I  must  con- 
fess it  does  not  appear  to  me  fully  to  warrant  the  position  of 
the  two  writers  above  cited,  in  the  broad  and  unequivocal  terms 
in  which  it  is  laid  down;  for  the  most  that  was  expressly  decided 
by  the  court  is,  that  the  sending  the  letter  by  the  post  was  suf- 
ficient evidence  of  notice;  aud  the  decision  in  those  terms  would 
leave  it  uucertafn  whether  it  was  intended  to  decide  anything 
more  than  tbat  such  evidence,  uncontradicted,  or  without  any- 
thing shown  by  the  ether  party,  was  sufficient;  and  if  this  was 
all,  it  would  make  it  nothing  more  than  prima  facie  evidence. 
But  where  we  find  two  such  writers  as  Chitty  and  Bayley,  both 
of  them  peculiarly  skilled  in  the  law-merchant,  adopting  in 
their  text  the  position  that  Jending  by  the  post  is  sufficient,  al- 
though the  letter  might  ne\er  be  received,  and  repeating  the 
doctrine  in  every  revised  form  of  their  works,  we  must  suppose 
that  the  decision  in  the  case  of  Jaunderson  v.  Judge  was  taken 
()y  the  profession  in  a  more  extensive  oense  than  the  language 
in  which  it  is  promulgated  would  s&em  to  us  to  warrant.  And 
w.'  are  the  more  constrained  to  adopt  this  opinion  when  we  do 
not  find  that  down  to  the  present  day  the  doctrine  wHch  tbey 
inferred  from  that  case  has  been  denied  by  any  court  or  judje  in 
En;;land;  but  on  the  contrary,  that  Lord  EUenborough,  ^io, 
lit  nisi  prius,  in  the  case  of  Parker  v.  Oordon,  7  East,  385.  hki 
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nonsuited  the  plaintiff,  becanse  he  proved  nothing  more  than 
that  the  letter  of  notice  was  pnt  into  a  receiving  post-o£Bce,  upon 
heing  shown  the  case  of  SaunderBon  v.  Judge ^  on  a  motion  to  set 
aside  the  nonsuit,  at  once  yielded  to  its  authority,  and  said  he 
saw  DO  objection  to  granting  a  rule  to  show  cause;  thus  collect- 
ing an  inadvertency  which  arose  from  the  omission  to  cite  that 
case  at  the  trial.  We  must  therefore  consider  the  law  as  settled 
in  England  on  this  subject,  and  some  examination  of  cases 
which  have  ocK^urred  in  this  country  will  show  that  the  same  law 
either  has  been,  or  without  doubt  ¥rill  be,  recognized  here, 
whenever  the  question  shall  be  brought  nakedly  before  the 
ooort. 

It  should  be  remarked  here  that  the  very  question  presented 
by  the  case  before  us  is  not  likely  to  occur  often.  Perhaps  it 
has  not  directly  occurred  before;  for,  it  being  undisputed  that 
the  fact  of  putting  the  letter  into  the  post-oiEce  is  at  least 
yiima  facie  eyidence  of  notice,  the  party  to  be  affected  would 
mely  be  furnished  with  negative  evidence  to  defeat  the  pre- 
Bomption;  and  in  some  cases  where  he  might  be,  it  certainly 
vould  not  avail  him  as  if  he  should  offer  to  prove  that  he  was 
absent  when  the  mail  arrived,  having  no  one  to  receive  his 
letteis;  and  even  proof  of  inability  by  sickness  to  receive  or 
read  his  letters  would  form  no  defense,  for  due  diligence  to 
give  notice  would  be  sufficient;  so  that  the  only  case,  probably, 
which  would  ever  be  proffered  as  an  answer  to  putting  the 
letter  into  the  office,  would  be  the  miscarriage  of  the  mail,  an 
incident  not  likely  often  to  happen. 

There  are  cases,  however,  in  this  country  which  go  as  far  as 
Samdenon  v.  Judge,  and  from  which  the  same  inferences  may 
be  drawn  here  as  have  been  drawn  from  that  case  in  England. 
Thas  in  the  case  of  Bussard  v.  Levering,  6  Wheat.  102,  it  was 
decided,  on  error,  that  putting  a  letter  into  the  post-office  con- 
taining the  notice  was  sufficient;  and  the  same  point  was  de- 
cided in  the  case  of  Lindenlterger  v.  Beall,  Id.  104.  In  Lenox 
V.  Boberts,  2  Id.  877,  Chief  Justice  Marshall,  in  laying  down 
the  role  as  to  notice,  says,  it  should  be  put  into  the  post-office 
^y  enough  to  be  sent  by  the  mail  of  the  succeeding  day  after 
a  demand  on  the  maker. 

Several  cases  have  occurred  in  New  York  which  have  a  simi- 
lar tendency.  Thus  in  the  case  of  Chapman  v.  Lipscombe,  1 
Johns.  394,  the  bill  was  drawn  in  New  York  by  the  defendants 
hving  in  Petersburg,  Virginia,  and  being  there  when  the  bill 
was  dishonored;  but  their  place  of  residence  not  being  known. 
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notice  was  put  into  the  post-office  directed  to  them  at  Noifolk, 
Virginia,  and  another  directed  to  them  in  New  York.  This 
was  held  to  be  sufficient  to  show  due  diligence  in  the  holder, 
aud  yet  it  must  have  been  certain  that  the  notice  could  not 
have  been  received  in  the  regular  course  of  the  mail.  And  in 
the  case  of  Ogden  y.  Cowley,  2  Johns.  274,  it  was  held  that 
notice  put  into  the  post-office  seasonably  was  sufficient. 

In  this  commonwealth  but  one  case  has  occurred  which  has 
any  considerable  bearing  upon  the  point;  this  is  the  case  of 
Mann  v.  Baldwin,  6  Mass.  316,  in  which  it  was  only  decided 
that  the  putting  of  the  letter  into  the  post-office  was  prima 
fade  evidence  of  notice;  but  the  remarks  which  fell  from  Chief 
Justice  Parsons,  in  delivering  the  opinion  of  the  court,  convey 
a  strong  intimation  that  the  evidence  would  have  been  held 
conclusive  if  the  case  had  required  such  a  decision.  His  words 
are:  '^  If  it  was  agreed  that  the  letter  miscarried  and  that  the 
defendants  did  not  receive  it,  it  might  be  a  question  at  whose 
risk  the  letter  was  sent  by  the  mail;  and  whether,  the  regular 
mail  being  the  method  of  conveyance  assented  to  by  the  de- 
fendants, they  must  not  be  answerable  for  the  miscarriage,  io 
the  same  manner  as  if  a  letter  sent  by  their  private  servant  had 
not  been  delivered  by  him." 

And  this  hypothetical  case  really  contains  the  whole  gist  of 
^he  question.  For  the  mail  being  established  by  the  standing 
Taws  of  the  government  for  the  purpose  principally  of  facilitat- 
ing the  transmission  of  mercantile  correspondence,  and  it 
l»eing  by  far  the  most  usual  conveyance  'of  letters,  and  gen- 
erally the  most  sure  as  to  time,  and  safe  in  every  other  respect, 
all  men  who  deal  in  mercantile  paper  are  presumed  to  assent, 
and  even  to  expect,  that  such  information  as  they  may  want 
will  be  communicated  in  this  way.  And  thus  the  post-office  be- 
comes their  agent;  and  if  it  happen  to  fail  from  any  unexpected 
cause,  he  who  made  the  right  use  of  it  by  placing  his  letter 
there,  properly  directed,  has  done  all  his  duty,  and  the  conse- 
quences must  fall  upon  him  who  has  to  receive  it. 

It  is  not  difficult  to  foresee,  that  if  this  doctrine  be  not  tme, 
great  inconveniences  and  uncertainties  would  attend  the  trans- 
action of  business  with  negotiable  paper,  and  a  clog  would  be 
put  upon  its  circulation,  which  would  have  a  mischievous  effect 
upon  that  credit  which  is  so  essential  to  commercial  activity. 
The  only  perfectly  sure  way  of  fixing  a  party  to  a  bill  or  note 
by  notice  of  its  dishonor,  would  be  to  send  it  by  a  special  mes- 
senger, who  would  be  able  to  testify  to  its  actual  delivery,  9sA 
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tills  would  be  excessively  burdensome  and  expensive.  There  is 
xuileed  no  hardship  to  the  indorser  in  the  rare  case  of  a  failure 
i'i  actual  notice,  which  can  be  compared  in  its  effects  to  the 
<reneral  mischief  which  would  ensue  if  proof  of  an  actual  re- 
ception of  notice  were  necessary.  If  the  cost  of  it  must  be 
I.Njrne  by  tbe  holder,  it  would  materially  diminish  the  value  of 
the  securities,  and  to  a  man  of  much  business  would  be  a  great 
item  in  his  expenses,  and  if  it  fell  upon  the  indorser,  as  it  ought 
to  do,  it  would  greatly  increase  his  misfortune.  It  is  much  for 
tbe  interest  of  the  whole,  that  the  common  vehicle  of  intelli- 
genoo,  the  mail,  should  be  resorted  to;  and  when  that  is  em- 
ployed, the  holder  of  the  paper  should  be  discharged  of  all 
further  duty. 

The  same  principle  will  apply  to  notice  sent  by  ships  to 
foreign  countries;  if  sent  by  a  regular  ship,  a  failure  by  ship- 
wreck ought  not  to  prejudice  the  holder  of  a  bill;  he  has  used 
due  diligence,  and  that  is  all  the  law  requires.  We  feel  entirely 
satisfied,  that  in  holding  the  notice  in  this  case  sufficiently 
proved,  admitting  the  letter  to  have  miscarried,  we  adopt  no 
new  principle,  but  merely  apply  settled  doctrines  and  maxims 
to  the  case  which  is  before  us. 

It  has  been  suggested  in  the  argument,  that  although  the  rule 
may  be  a  good  one  when  applied  to  indorsers  or  drawers  who 
live  out  of  the  commonweath,  there  is  no  reason  for  extending 
it  to  cases  where  those  parties  may  live  within  the  state,  and 
perhaps  within  a  few  miles.  But  there  cannot  be  one  law  for 
an  indorser  who  may  reside  just  over  the  line,  in  Rhode  Island, 
and  another  for  one  who  may  live  only  a  mile  on  this  side. 
Whenever  he  resides  in  a  town  in  which  there  is  a  post-office, 
different  from  that  in  which  the  note  is  dishonored,  it  is  proper 
to  send  him  the  notice  by  mail;  and  perhaps  where  he  does  not, 
sending  it  to  the  nearest  post  town  is  sufficient;  so  it  is  held  in 
New  York,  Ireland  v.  Kip,  11  Johns.  232. 

Another  objection  to  the  recovery  in  this  action,  made  by  the 
defendant,  is,  that  the  action  was  commenced  too  soon,  viz.,  be- 
fore the  notice  could  have  reached  the  defendant.  The  writ 
was  made  out  on  the  evening  of  the  day  on  which  the  note  fell 
due,  after  the  letter  of  notice  was  put  into  the  post-office.  By 
the  course  of  the  mail,  the  notice  could  not  have  reached  the 
defendant  until  after  tbe  writ  was  served. 

The  argument  is  that  notice  of  the  non-payment  is  essential  to 
the  plaintiff 's  right  of  action;  that  it  is  necessary  to  aver  it  in 
the  deelanttion  as  a  fact  existing,  and  that,  as  the  case  shows 
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this  could  not  be  true,  the  plaintiff  has  failed  in  an  essential 
point.     But  this  argument  proceeds  upon  the  ground  that  there 
must  be  an  actual  reception  of   notice   before  the  plaintiff 
can  sue,  and  this  is  certainly  fallacious.     If  the  putting  of  the 
letter  into  the  post-office  is  notice  in  itself,  which  we    have 
shown,  then  it  was  given  before  the  commencement  of  tlie  suit. 
And  it  would  be  mischievous  to  decide  otherwise,  for    every 
plaintiffs  right  of  action  would  commence  at  different  times, 
according  to  the  distance  of  the  party  sued;  and  the  Hme  of 
suing  mui^  be  conjectured,  as  it  cannot  be  known  when  tbe 
notice  will  be  actually  received.     Besides,  if  the  object  of  wait- 
ing be  to  give  the  party  opportunity  to  take  up  the  note,  there 
must  be  a  sort  of  double  usance,  for  the  holder  must  wait  till 
his  letter  is  received,  and  for  a  reasonable  time  afterwards  for 
the  party  receiving  it  to  come  and  pay  the  money.    Who  would 
take  a  bill  or  note  remitted  from  New  Orleans  if  this  doctrine 
be  correct  ?    And  if  the  parties  liable  be  beyond  the  sea,  such 
instruments  would  be  mere  waste  paper.     If  the  bill  should  not 
be  accepted,  or  the  indorsed  note  not  paid,  the  unfortunate 
holder,  with  property  belonging  to  the  drawer  or  indorser  be- 
fore his  eyes,  must  remain  an  idle  spectator  of  the  scramble  of 
other  creditors  for  it,  or  suffer  it  to  be  withdrawn  by  the  debtor 
himself,  without  the  power  of  arresting  it.     This  can  not  be 
sound  doctrine;  an  averment  of  notice  will  be  sufficiently  proved 
by  showing  that  the  steps  necessary  to  give  the  notice  have  been 
taken;  if  subsequently  received  it  will  relate  to  the  time  when  it 
was  sent;  if  never  received,  the  fact  of  having  put  it  in  the 
proper  train  is  enough. 

In  the  case  of  Stanton  v.  Blossom,  14  Mass.  116  [7  Am.  Dec. 
198],  it  was  held  that  a  suit  commenced  on  the  same  day  with 
the  dishonor  of  the  bill,  and  before  notice  was  put  into  the  post- 
office,  which,  however,  was  put  in  on  that  day,  was  maintainable; 
and  the  reasons  there  given  against  compelling  the  plaintiff  to 
wait  until  notice  shall  have  been  received,  are  very  cogent.  That 
case  also  settles  by  strong  implication — the  point — that  the 
mere  putting  the  letter  into  the  office  is,  in  law,  notice. 

In  many  English  cases,  and  in  New  York,  and  in  this  com* 
monwealth,  it  has  been  settled,  that  an  action  lies  against  tbe 
drawer  of  a  biU  immediately  on  the  dishonor  of  the  bill.  Notice 
is  necessary  in  this  case,  if  there  were  effects,  or  an  expec- 
tation of  them,  when  the  bill  was  drawn,  and  yet  the  action  lies 
immediately;  it  must  be,  therefore,  that  the  receipt  of  notice, 
or  time  for  it  to  be  received,  is  not  necessary.     The  right  of  ^* 
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lion  accraes  agaiust  the  drawer  of  a  bill  on  ref  asal  of  tbe  dniwee 
to  accept;  so  ou  a  note  against  the  indorser  wben  tbe  maker 
refuses  to  pay.  There  must  be  notice,  but  if  on  trial  it  i:* 
proved  to  have  been  seasonablj  given,  tbe  plaintiff  will  recover. 
Tbus  where  a  bill  is  drawn  by  one  who  afterwards  becomcn 
bankrupt,  and  the  bill  is  returned,  it  may  be  proved  under  the 
commission,  although  notice  of  tbe  dishonor  could  not  possibly 
have  reached  the  drawer;  and  yet  notice  must  be  proved  to  have 
been  given:  See  Bay  ley,  4  ed.  264;  Milford  v.  Mayor  ^  I  Doug. 
54;  Ball.  N.  P.  263;  3  Wils.  17;  2  Str.  949;  Forman  v.  Jacob,  1 
Starkie,  46;  WcUaon  v.  Loring,  3  Mass.  557;  Chitty  on  Bills,  3 
ed.  169,  184;  Puckford  v.  Maxwell,  6  T.  R.  52;  Stareyy,  Barnes, 
7  East,  435. 

Upon  all  the  points,  therefore,  we  think  that  the  objections 
fail,  and  that  the  plaintiff  is  entitled  to  recover. 

Judgment  according  to  tbe  verdict. 


Dcs  DnjoENCs  in  Making  Demand. —In  a  anbeequent  action  between 
tbe  same  parties,  reported  in  1  Pickering,  413,  Parker,  G.  J.,  delivers  the 
opmionof  the  court  as  follows:  "Several  of  the  points  intended  to  be  re- 
served in  this  case  have  been  decided  in  tbe  preceding  [tiupra].     But  there  i» 
an  objection  in  this  which  did  not  exist  in  that,  viz. :  that  there  was  no  sufiEl. 
cient  evidence  of  a  demand  upon  the  makers  or  of  dae  diligence  to  make  it. 
Azhi  the  question  is,  whether  going  to  their  place  of  business,  finding  it  shut, 
DO  person  being  left  there  to  answer  any  inquiries,  is  due  diligence.    We  put 
out  o!  the  case  the  declaration  of  the  witness  that  he  made  diligent  inquiry, 
because  it  does  not  appear  where  or  of  whom  he  inquired;  and  as  the  prom- 
iaora  both  lived  in  Boston,  if  inquiry  was  necessary,  it  would  hardly  seem 
that  enoQgh  was  made.     It  seems^  however,   by  the  authorities  what  was 
done  was  sufficient,  provided  the  witness  went  to  the  place  of  business  of 
the  makers  in  business  hours,  which  is  not  stated  in  his  testimony.     And  if 
QpoD  further  application  to  Stevenson  he  is  not  able  to  state  this  fact,  a  new 
trial  may  be  had,  or  the  plaintiff  ought  to  become  nonsuit.     But  supposing 
tliia  to  be  with  the  plaintiff,  he  is  entitled  to  recover. 

IxbORSER  MAT  B«  Sued,  when. — The  doctrine  that  an  action  may  l)o 
brought  against  an  indorser  on  a  note  on  the  day  it  becomes  due,  after  de- 
mand and  notice,  is  well  settled  in  Massachusetts:  City  Bank  v.  Cutta%  3 
Pick-4U;  Whitwelly,  Brigfiam,  19  Id.  117;  Staples  v.  Franklin  Bank,  1  Met. 
43;  Gilhrrl  v.  Dennis,  3  Id.  495.     And  it  is  also  settled  that  if  notice  of  do- 
demand  and  non-payment  is  put  into  the  post-office,  duly  directed  to  the 
indorser  (where  he  lives  in  another  town)  on  the  day  of  the  dishonor  of  the 
note  it  will  be  sufficient  without  proof  that  he  actually  received  it:  Mechanics' 
Bank  Y.  Mi'ichatUs'  Bank,  6  Met.  25;  Cabot  Bank  v.  Russell,  4  Gray,  1G7; 
Lothrop  V.  Grfenjiild  tic.  Ins,  Co.,  2  Allen,  82;  True  v.  Collins,  3  Id.  438; 
^yUburnt  Falls  NaL  Bank  v.  Townsley,  102  Mass.  177.     In  delivering  the 
cpmion  of  the  court  in  Staples  v.  Franklin  Bank,  1  Met.  43,   Chief  Justice 
Shaw  thus  refers  to  the  decision  in  the  principal  case  on  this  point.-  ''But 
the  case  in  which  the  point  was  directly  decided,  and  a  case  which  received 
*gK«t  consideration,  is  that  of  Shed  v.  Brett,  1  Pick.  401.     Several  othei 
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questions  were  considered,  and  the  case  underwent  great  discusaion.     The 
4u;tion  was  commenced  against  the  indorser  on  the  last  day  of  grace  after  a 
-demand  on  the  promisor,  and  notice  put  into  the  ][K>st-office  for  the  indoner, 
who  lived  in  another  town,  and  held  well  to  lie.     The  point  that  all  parties 
are  in  default  and  liable  to  an  action  on  the  last  day  of  grace,  after  demand 
and  refusal  to  pay,  seems  rather  to  have  been  taken  as  a  well  settled  rule 
than  an  open  question.     The  court,  in  giving  judgment,  say  that  the  right  ol 
action  accrues  against  the  indorser  of  a  note  when  the  maker  refuses  to  pay." 
Mr.  Daniel,  in  his  valuable  work  on  Negotiable  Instruments,  sec.  1212  and 
note,  quotes  with  approval  the  language  of  Parker,  C.  J.,  in  the  principal 
case,  on  the  point  that  the  holder  may  bring  his  action  immediately  upon 
putting  the  notice  into  the  post-office  duly  directed,  without  waiting  nntil  the 
indorser  has  had  time  to  receive  it,  and  in  accordance  with  the  doctrine  hers 
laid  down,  he  declares  the  rule  to  be  that  the  holder's  right  of  action  is  com- 
plete against  the  indorser  as  soon  as  he  has  put  the  notice  in  due  course  of 
transmission  to  him.     This  doctrine  is  approved  in  Greeley  v.   Tliunlon,  4 
Oreenl.  479;  DennU  v.  Walker,  7  N.  H.  201;  AfancJieHer  Bank  v.  Fellows,  28 
Id.  302;  and  Dickina  v.  Beal,  10  Pet.  572.     On  the  other  hand,  it  is  held  in 
Smith  V.  Bank  of  Washington,  5  Serg.  &  R.  318,  that  the  holder  must  not 
bring  his  action  until  the  indorser  has  had  time  to  receive  the  notice  by  due 
course  of  mail    To  the  same  effect  is  Wiggle  v.  Thomasson,  11  Sm.  9l  M.  452, 
and  Love  v.  NeUon,  1  Martin  &  Yerg.  237.     And  in  a  very  learned  and  in- 
structive opinion  delivered  by  Field,  J.,  in  McFarland  r,  Pico,  8CaL  626^ 
the  rule  was  stid  to  be  that,  while  the  indorser  becomes  liable  to  pay  on  the 
last  day  of  grace,  immediately  upon  the  default  of  the  maker,  and  whils 
notice  given  to  him  of  such  default  on  that  day  will  be  sufficient,  he  cannot 
be  sued  until  the  next  day,  for  he  has  the  whole  of  the  last  day  to  make  pay- 
ment; and  this  rule  is  approved  in  Davis  v.  EpjAnger,  18  OaL  379. 


Homer  v.  Fish. 

[1  PiCZSBXNO,  436.] 

Statute  or  Limitations— Fraud. — When  the  statute  of  limitations  is  pleaded 
to  an  action  founded  on  fraud,  a  replication  which  avers  ignorance  of  the 
fraud  until  within  six  years  is  sufficient. 

Judgment  not  Impeachable  Collaterally. — A  judgment  cannot  be  im- 
peached collaterally  on  the  ground  of  fraud.  Accordingly  in  an  action 
to  recover  money  paid  to  the  defendants  as  the  insurance  on  a  vessel,  a 
plea  that  the  same  was  paid  in  satisfaction  of  an  execution  issued  under 
a  judgment  therefor  will  be  good,  and  the  plaintiff  cannot  show  that  the 
insurance  was  obtained  by  a  fraud  of  which  he  was  ignorant  until  after 
the  execution  was  satisfied. 

Action  on  the  case  for  fraud  in  the  nature  of  conspiiacj. 
Plaintiff  alleged  that  the  defendants  were  interested  in  a  certain 
vessel  on  a  voyage  at  sea  and  knowing  that  she  had  been  totallj 
lost,  with  intent  to  defraud  plaintiff,  and  concealing  from  him 
the  fact  of  her  loss  of  which  he  was  ignorant,  procured  him  to 
insure  her;  that  the  amount  of  the  insurance  was  recovered  in 


ilarcb,  1823.]  HoMEii  V.  Fish.  219 

an  action  therefor  and  the  execution  satisfied,  which  amount  was 
soaght  to  be  obtained  in  the  present  action.  Plea,  the  statute 
of  limitations.  Beply,  that  the  fraud  was  not  discovered  until 
within  six  years  before  the  commencement  of  this  suit.  Demur- 
rer to  the  replication  and  plea  of  the  judgment  in  the  suit  on 
the  policy  in  bar.  To  this  plea  plaintiff  replied  that  they  did  not 
know  of  the  fraud  and  conspiracy  until  more  than  three  years 
after  the  judgment  was  rendered.     Demurrer  to  this  reply. 

Show,  for  the  defendants. 

G,  SuUivan  and  Curtis,  contra. 

By  Court,  Pabkeb,  C.  J.  No  aathorities  have  been  cited  to 
sbow  that  the  general  allegation  in  the  replication  is  not  suffi- 
cient to  avoid  the  plea  of  the  statute  of  limitations,  and  we  do 
not  find  that  a  particular  averment  of  the  time  when  the  fraud 
^as  discovered,  or  of  any  act  of  the  party  by  which  the  knowledge 
of  it  was  prevented,  is  necessary.  In  First  Mass.  T.  C.  v.  Fleld^ 
3  Mass.  201  [3  Am.  Dec.  124],  the  replication  to  the  statute  was 
like  the  one  before  us,  and  no  objection  taken;  and  the  prin- 
ciple i3  admitted,  both  at  law  and  equity,  that  when  the  statute 
is  pleaded  to  an  action  founded  on  fraud,  a  replication  which 
aTers  an  ignorance  of  the  fraud  until  within  six  years  is  suffi- 
cieut.  And  the  ignorance  so  averred  is  traversable,  and  may  be 
proved  or  disproved,  like  other  traversable  matters.  It  is  like 
a  replication  of  absence  beyond  seas,  in  which  it  is  not  neces- 
fiaiy  to  aver  the  tiipe  when  the  disability  ceased,  but  it  is 
Bofficient  generally  to  aver  that  he  did  not  come  within  the 
state  until  within  six  years  before  the  suit  commenced;  for 
though  a  day  is  alleged  with  a  scilicei,  it  is  not  material  or  tra- 
tersable,  but  any  day  within  the  six  years  is  sufficient  to  main- 
tain the  plea. 

The  third  plea  in  bar  offers  a  question  of  more  difficulty,  and 
to  this  the  attention  of  the  counsel  on  the  argument  was  princi- 
pally turned.  It  states,  indeed,  what  is  alleged  in  the  declara- 
tioD,  viz.,  that  an  action  on  the  policy  had  been  commenced  in 
a  court  having  competent  jurisdiction,  and  a  judgment  recov- 
ered by  the  present  defendants  in  that  action;  and  the  answer 
to  tbifl  in  the  replication  is,  that  the  policy  was  obtained  by 
fraud,  which  fraud  was  not  discovered  until  three  years  after 
judgment  rendered;  by  which  allegation  it  is  intended  to 
avoid  the  effect  which  the  statute  right  of  petitioning  for  a 
lenew  might  have  upon  the  question.  The  issue  in  law  joined 
upon  this  replication  presents  the  general  question,  whether  the 
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judgment  rendered  in  the  action  upon  the  policy  does  not  con- 
clusivelj  shut  out  all  inquiry  into  the  merits  of  that  judg^ent^ 
on  the  ground  that  the  matter  now  alleged  as  ihe  foundation 
of  this  action,  was  proper  matter  of  defense  in  that  action , 
and  would  have  defeated  the  action  if  it  had  been  set  up  and 
maintained;  and  whether  the  ignorance  of  the  facts  constituting 
such  a  defense  until  after  the  judgment  was  recovered,  will 
enable  the  plaintiff  to  recover  back  the  money  which,  by  means 
of  that  judgment,  was  obtained  from  him. 

It  certainly  is  a  principle  admitted  by  all  courts,  in  the  ab- 
stract, that  a  matter  of  controversy  which  has  been  inqnireil 
into  and  settled  by  a  court  having  jurisdiction  of  the  subject, 
cannot  be  drawn  into  question  again  in  another  suit  between 
the  same  parties,  for  the  purpose  of  defeating  or  avoiding  the 
effects  of  a  judgment  of  the  court  to  which  it  has  been  sub- 
mitted.    It  is  so  laid  down  in  express  terms  by  all  the  judges 
in  the  case  of  Philips  v.  Hunter,  2  H.  Bl.  415.     And  even  in 
the  case  of  Moses  v.  Macferlari,  2  Burr.  1008,  in  which  it  has 
been  supposed  by  some  that  the  principle  was  violated.  Lord 
Mansfield  says:  ''  It  is  most  clear  that  the  merits  of  a  judgmeDi 
can  never  be  overhauled  by  an  original  suit,  either  at  law  or  in 
equity.     Till  the  judgment  is  set  aside  or  reversed,  it  is  con- 
clusive as  to  the  subject-matter  of  it,  to  all  intents  and  pur- 
poses." 

And  Lord  Bedesdale,  in  Bateman  v.  WUloe,  1  Sch.  &  Lef. 
204,  enforces  the  same  principle  as  a  rule  in  chancery,  in  very 
strong  language.  He  says:  ''It  is  not  sufficient  to  show  that 
injustice  has  been  done,  but  that  it  has  been  done  under  circum- 
stances which  authorize  the  court  to  interfere;  because,  if  a 
matter  has  already  been  investigated  in  a  court  of  justice,  ac- 
cording to  common  and  ordinary  rules  of  investigation,  a  court 
of  equity  cannot  take  on  itself  to  enter  into  it  again.  Rules  are 
established,  some  by  the  legislature,  some  by  the  courts  them- 
selves, for  the  purpose  of  putting  an  end  to  litigation,  and  it  is 
more  important  that  an  end  be  put  to  litigation,  than  that  jus- 
tice should  be  done  in  every  case."  And  in  this  doctrine  agrees 
Chancellor  Kent,  of  New  York,  in  the  case  of  Smiih  v.  Lowry,  1 
Johns.  Ch.  322. 

Common  law  courts  have  held  the  same  doctrine,  as  in  Smiih 
V.  Levois,  3  Johns.  157  [3  Am.  Dec.  469];  Peck  v.  Woodbridge,  3 
Day,  36;  MarioU  v.  Hampton,  7  T.  R.  269.  The  court,  in  the  case 
reported  by  Day,  says  that  **  it  is  a  principle  of  the  common 
law,  that  a  man  cannot  collaterally  impeach,  or  call  in  question, 
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m  jodgTuent  of  a  court  of  law,  or  decree  in  equiiy,  to  which  he 
»  a  partj.  It  can  only  be  done  directly,  by  writ  of  error, 
petition  for  new  trial,  or  bill  in  chancery."  The  same  principle 
baa  been  recognized  by  this  court  in  the  cases:  Homes  v.  Aery^ 
12  Masa  137;  Thatcher  y.  Oammon,  Id.  268;  Bowe  v.  Smith,  16 
Id.  308;  Laring  t.  Mansfield,  17  Id.  394. 

This  concurrence  of  courts  of  equity  and  of  common  law  in  a 
piinciple  so  essential  in  the  administration  of  justice  ought  to 
pat  the  general  question  for  ever  at  rest. 

The  only  plausible  ground  upon  which  the  present  case  can 
be  put  for  the  plaintiff  is,  that  the  matter  of  fraud,  which  is  the 
grwoaimen  in  the  present  action,  did  not  come  in  quastion  in  the 
tiial  upon  the  policy,  but  the  rule  will  not  admit  of  an  exception 
like  this,  if  it  did,  the  rule  itself  would  be  nugatory,  for  in  all 
the  cases  above  cited  the  particular  matter  which  was  the  ground 
o!  the  new  suit  was  not  inyestigated.  It  is  sufficient  that  the 
action  was  of  a  nature  to  admit  of  such  a  defense,  and  that  the 
plaintiff  in  the  new  suit  might  have  availed  himself  of  the  same 
subject-matter  in  the  former  one.  Where  the  failure  is  imput- 
able to  laches  there  can  be  no  question;  and  where  it  is  the 
efect  of  ignorance  of  the  facts  there  must  be  a  period  within 
^bich  the  party  suffering  shall  be  held  to  present  his  claim,  or 
great  mischief  may  ensue. 

ProTiaion  being  made  by  statute  for  a  review  of  judgments 
within  a  time  thought  reasonable  by  the  legislature,  it  must  be 
&TippoBed  that  a  limitation  was  intended  to  the  right  of  parties 
to  complain  of  wrong  done  them  by  such  judgments,  and  it  is 
ceiiainly  necessary  for  the  public  good,  that  such  limitation 
shoald  exist;  for,  otherwise,  what  is  intended  by  the  law  to  be 
tbe  end  of  a  controversy  may  be  only  the  beginning  of  it,  and 
those  who  are  reposing  in  security  under  a  successful  issue  of  a 
cause,  may  be  disturbed  long  after  the  testimony  is  lost  upon 
vhich  it  rested. 

I  do  not  find  any  case  reported  in  which  the  merits  of  a  de- 
cided cause  have  been  allowed  to  be  re-examined  in  another 
independent  action.  The  only  one  cited,  which  has  a  bearing 
that  way,  is  found  in  2  Dow,  314;  and  I  think  from  an  exam- 
iBation  of  that  case  it  will  appear  that  the  case  in  the  house  of 
lords  was  but  a  continuation  of  a  process  which  had  been  insti- 
fitnted  in  a  Scottish  court.  In  the  last  stage  a  decision  which 
^  before  taken  place  was  reversed,  but  the  first  judgment  was 
c>Dly  interlocutoiy ;  certainly  the  cause  was  not  concluded  there. 
One  of  the  counsel  said  that  the  plea  of '  'competent  and  omitted  " 
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did  not  apply,  as  the  cause  was  still  ia  court,  and  a  com|)etent 
defense,  though  omitted  at  the  proj^er  stage,  might  be  taken 
into  consideration,  if  made  at  any  time  during  the  same  pro- 
cess. This  statement  was  not  denied,  and  if  it  was  true,  tbe 
case  does  not  by  any  means  show  that  a  judgment  of  another 
court  having  jurisdiction  was  inquired  into  in  opposition  to  the 
general  principle. 

The  case  of  Smith  v.  Lewis ,  3  Johns.  157,  is  very  strong.  The 
plaintiff  complained  that  the  defendant  had  suborned  a  witness 
to  swear  falsely,  in  a  case  in  which  the  defendant  had  sued  Lim 
in  a  court  in  Connecticut,  and  by  means  of  his  perjury  had  re* 
covered  large  damages  against  him.  The  court  held  that  the 
action  would  not  lie,  because  it  went  to  the  overturning  col- 
laterally the  judgment  of  a  court  of  competent  jurisdiction. 
And  the  case  in  1  Johns.  Ch.  322,  was  of  a  similar  nature,  in 
which  Chancellor  Kent  decided  that  even  a  court  of  equity 
could  not  sustain  a  bill  founded  on  like  facts. 

In  short,  the  whole  current  of  authorities  seems  to  recognize 
the  principle  that  where  a  cause  has  been  instituted  in  a  proper 
forum,  where  all  matters  of  defense  were  open  to  the  party 
sued,  the  judgment  is  conclusive  until  reversed  by  a  superior 
court  which  has  jurisdiction  of  the  same  cause  on  a  writ  of  error. 

Replication  to  the  last  plea  adjudged  bad. 


The  doctrine  that  where  an  action  is  founded  on  a  fraud  committed  by  the 
defendant,  and  the  statute  of  limitations  is  pleaded,  the  plaintiff  may  ruply 
that  the  fraud  was  not  discovered  until  within  the  time  limited  by  stiitate, 
is  discussed  in  the  note  to  Firnt  Alow,  T.  Corp.  v.  Field,  3  Am.  Dec  12Sl 
The  authority  of  the  principal  case  on  this  point  is  rejected  in  Dozier  v.  EUi^f 
28  Miss.  736.  Upon  the  point  that  a  judgment  cannot  be  impeached  collater- 
ally for  a  fraud  involved  in  any  matter  clearly  within  the  issue,  the  law  of 
the  principal  case  is  approved  and  applied  in  McRae  v.  JUaUoon,  13  Pick.  ^; 
Greene  v.  Greene,  2  Gray,  3G1;  Fuller  v.  ShaUuck,  13  Id.  70;  Loriug  v.  SUinf' 
man,  1  Met.  204;  Sparhawk  v.  Wills,  5  Gray,  423;  Bigelow  v.  Winsor,  1  M. 
301 ;  Stevens  v.  Tuite,  104  l^Iass.  323.  But  this  nilo  does  not  apply  to  a  dit^ct 
attack  upon  the  judgment  by  motion  in  the  court  which  rendered  it,  or  by  a 
bill  in  equity:  Adams  v.  AUutos,  51  N.  H.  3S8;  nor  where  the  fraud  affect* 
the  jurisdiction  of  the  court  rendering  the  judgment:  Tebbets  v.  Tilton,  31 
N.  H.  273.  Other  decisions  in  which  the  principal  case  is  cited  as  authority 
on  this  question  are  Christmas  v.  Russell,  7  Wall.  290;  MiehaeU  v.  P<fSt,  21 
Id.  398;  The  Aeom,  2  Abb.  U.  S.  445. 
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Stearns  v.  Barrett. 

[1  Piccuaxo,  443.] 

AuiQGro  Joint  ImrEiniON — Plea — Where  the  plaintifif  alleges  that  he  and 
the  defendant  were  the  joint  inventors  of  certain  machines,  and  as  snch  en* 
tered  into  certain  covenants,  pleas  that  neither  party  was  the  inventor* 
or  that  separate  patents  to  them  previous  to  the  agreement  were  void,  or 
a  mbseqnent  joint  patent  was  void,  were  held  bad. 
BnuGAnoN,  When  Suiticient. — Where  the  defendant  pleads  that  each 
party  sopposing  himself  the  inventor,  procured  a  patent  and  entered  into 
the  Agreement  expecting  to  enjoy  the  exclusive  right  within  his  district, 
asd  that  the  patents  were  void,  a  replication  traversing  that  they  en- 
tered into  the  agreement  under  that  supposition  and  expectation  was  held 
sufficient. 
HaTiXR  QW  Defenss. — A  stipulation  in  the  agreement  that  the  defendant 
might  use  the  machines  in  the  plaintiff's  district  upon  certain  conditions, 
need  not  be  stated  in  the  declaration,  as  it  is  matter  of  defense. 
PcnursiTURE,  When  a  Penalty. — ^In  an  agreement  where  the  parties  cov 
enant  for  the  use  and  sale  of  certain  inventions  in  specified  districta 
'^imder  the  forfeiture  "  of  one  thousand  dollars  for  each  machine  sold  or 
used  in  the  other's  district,  such  sum  is  to  be  deemed  a  penalty,  and  not 
liquidated  damages. 

Cotzvant.  Tbe  declaration  alleged  that  the  plaintiff  and  de- 
fendantwere  the  joint  inventors  of  two  machines  for  dyeing^ 
and  drying  silk,  the  one  called  a  reel,  tbe  other  a  lap-frame; 
that  they  agreed  and  covenanted  with  each  other  that  tbe  de- 
fendant should  have  tbe  exclusive  use  and  sale  of  the  machines 
in  Massachusetts  and  Bhode  Island,  and  tbe  plaintiff  in  eveiy 
other  part  of  the  United  States;  that  they  further  agreed  that 
neither  should  use  or  sell  the  machines  within  the  district  of 
the  other  under  the  forfeiture  of  one  thousand  dollars  for  each 
machine  used  or  sold;  yet  that  the  defendant  made  and  used 
fifteen  machines  at  Staten  Island,  in  the  state  of  New  York,  by 
which  he  forfeited  and  covenanted  to  pay  fifteen  thousand  dol* 
krs. 

Upon  oyer  of  tbe  agreement  made  in  1817,  it  appeared  that 
defendant  was  to  be  at  liberty  to  set  up  one  establishment  in 
the  state  of  New  York,  paying  therefor  to  the  plaintiff  five  hun- 
dred dollars  should  the  establishment  be  within  one  hundred 
miles  of  the  city  of  New  York,  and  three  hundred  dollars  if 
within  any  other  part,  notice  to  be  given  to  the  plaintiff  witbiu 
thirty  days  from  the  date  of  -the  agreement.  Notice  was  in- 
dorsed on  the  agreement  that  defendant  would  set  up  his  estab- 
^ment  in  the  district  including  the  city. 

The  defendant  pleaded  six  pleas.    In  the  first  two,  he  alleged 
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that  neither  party  was  the  sole  inyentor.    Beplication  that  thej 
were  the  joint  inventors,  with  issue  to  the  country,  and  de- 
murrer.   In  the  third,  he  alleged  that  separate  patents  had  been 
granted  to  each  in  1809,  as  the  inventor  of  both  machines,  and 
that  each  patent  was  for  a  distinct  invention.    In  the  fourth,  he 
alleged  that  in  1818  letters  patent  were  granted  to  them  jointly 
for  the  same  inventions.    In  the  fifth,  he  alleged  that  after  the 
agreement  a  joint  patent  was  granted  includiog  both  machines. 
To  the  last  three  pleas  there  was  a  general  demurrer.     In  the 
sixth  plea,  he  alleged  that  each  supposed  himself  the  true  in- 
ventor, procured  a  patent  and  entered  into  the  agreement  under 
such  supposition,  and  averred  that  neither  was  entitled  to  ihe 
patent,  but  that  the  same  was  void.    Beplication  that  they  en- 
tered into  the  covenants  on  the  supposition  that  they  were  the 
joint  inventors,  and  traversed  that  each  supposed  himself  to  be 
the  sole  inventor.     Special  demurrer  to  this  replication. 

Bliss,  for  the  defendant. 

G.  SvJUvan  and  Curtis,  contra. 

By  Court,  Wilde,  J.  This  is  a  case  depending  on  mutual 
covenants,  which  are  stated  in  the  declaration,  according  to 
their  substance  and  efifect,  so  far  as  is  necessary  to  support  the 
plaintifiTs  claim.  This,  according  to  a  well  known  rule  of  plead- 
ing, is  sufficient,  without  setting  forth  the  whole  deed.  The 
defendant  has  pleaded  several  pleas,  and  we  are  now  to  deter- 
mine whether  any  one  of  them  is  a  sufficient  bar. 

As  to  the  first  and  second  pleas,  they  are  manifestly  imma- 
terial. The  only  averment  in  these  pleas  is  that  neither  the 
plaintiff  nor  the  defendant  was  the  true  inventor,  or  first  in- 
ventor, of  the  machines  mentioned  in  the  declaration.  The 
plaintiff  does  not  deny  this,  but  has  averred  in  the  declaration 
that  said  machines  were  the  joint  inventions  of  the  parties, 
w  liich  is  repugnant  to  the  supposition  that  either  of  them  was 
the  sole  inventor.  These  pleas,  therefore,  do  not  affect  the 
plaintiff's  title.  The  defendant  might  have  as  well  pleaded  that 
a  stranger  was  not  the  inventor. 

The  third  and  fourth  pleas  depend  upon  nearly  the  same 
ground;  for  they  go  only  to  show  that  the  separate  patents  are 
void.  This  must  be  admitted,  if  neither  of  the  patentees  was 
the  inventor,  so  that  it  matters  not  that  they  may  be  considered 
void  for  another  reason  also.  It  cannot  be  maintained  that 
either  party  is  estopped  by  the  separate  patents  from  asserting 
that  the  invention  was  joint.     On   the  contrary,  the  parties 
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L.iTing  united  in  obtaining  a  joint  patent,  neither  of  them  can 
now  be  permitted  to  set  up  a  prior  grant  to  himself  for  the  same 
invention.  This  doctrine  is  laid  down  by  Story,  J.,  in  an 
action  in  which  the  present  parties  were  plaintiffs,  and  it  seems 
to  us  to  be  founded  on  sound  principles:  Barrett  v.  HtiU,  1 
Mason,  472.  So  that  the  estoppel  operates  only  in  respect  to 
the  separate  patents.  If  any  one  by  mistake,  supposing  him- 
self the  inventor  of  some  useful  machine,  procures  a  patent, 
and  it  afterwards  turns  out  that  some  other  person  had  a  share 
in  the  invention,  there  is  no  principle  of  the  law  of  estoppel 
whereby  the  true  inventors  can  be  prevented  from  claiming 
under  a  joint  patent,  except  in  cases  of  an  assignment  of  the 
separate  patent,  which,  as  to  those  claiming  under  the  assign- 
ment, stands  on  a  different  footing.  In  such  case  the  parties 
are  estopped  by  the  deed,  and  not  by  the  patent:  Oldham  y. 
Lonffmeady  cited  in  3  T.  B.  441. 

The  fifth  plea  alleges  that  the  reel  and  the  lap-frame  are  distinct 
and  separate  inventions  and  machines,  and  that  a  joint  patent 
has  been  granted  to  the  parties  including  both  machines.  In 
considering  this  plea,  the  defendant's  counsel  have  contended 
that  the  said  patent,  embracing  distinct  inventions  and  ma- 
chines, cannot  be  supported;  and  that  the  patent  being  void, 
the  covenants  are  no  longer  obligatory.  Without  deciding  on 
the  validity  of  the  patent,  it  is  sufficient  to  observe  that  the  in- 
ference drawn  from  its  supposed  invalidity  does  not  appear  to 
ns  well  founded.  The  patent  formed  no  part  of  the  considera- 
tion of  the  contract,  for  it  existed  only  in  contemplation  when 
the  contract  was  made.  The  most  that  can  be  said  is  that  the 
contracting  parties  had,  at  the  time,  the  expectation  of  secur- 
ing the  profitable  use  of  their  invention  by  obtaining  a  valid 
patent,  and  nothing  is  averred  in  the  pleadings  from  which  we 
can  infer  that  this  expectation  has  been  defeated,  or  is  likely 
to  be.  If  the  existent  patent  is  void  for  the  reason  assigned, 
as  it  seems  to  be  by  the  law  of  patents,  Fessenden's  Law  of 
Pat  149, 150;  Evans  v.  Eaton,  3  Wheat.  454,  506,  the  parties 
may  procure  its  repeal  and  obtain  separate  patents  for  each 
nuuihine;  so  that  Ihe  ground  upon  which  the  parties  stood  at 
the  time  of  the  contract  remains  unchanged. 

For  these  reasons,  (bus  briefly  stated,  we  feel  bound  to  decide 

that  the  pleas  are  insufficient.     It  is  not,  therefore,  necessary 

to  consider  the  objections  made  to  the  replications  to  the  first 

and  second  pleas. 

As  to  the  last  plea,  the  object  of  it  seems  to  be  to  show  a 

Am.  Dm.  Vol.  XX— IS 


226  Steabns  v.  Babbett.  [Mass. 

failure  of  considerationy  and  the  question  has  been  argued 
whether  a  failure  of  consideration  will  avoid  a  deed.     We  are 
certainly  not  prepared  to  say  that  it  will  not,  though  it  has 
been  so  laid  down  in  several  cases:   2  Johns.  179;  for  it  is 
well  settled,  that  if  a  tenant  be  evicted  by  a  title  paramount, 
he  may  plead  it  in  an  action  for  the  rent,  notwithstanding  be 
has  bound  himself  by  his  covenant.    But  we  are  not  required  to 
consider  this  question,  because  no  failure  of  consideration  ap- 
pears.    The  material  averment  in  the  plea,  touching  the  consid- 
eration, is  traversed  in  the  replication,  and  we  think  the  replica* 
tion  good.     The  objection  that  it  tends  to  put  in  issue  the  con- 
sideration of  the  deed  cannot  prevail.     If  it  be  true  that  the 
court  is  to  judge  of  the  consideration  from  the  deed  alone,  and 
that  no  averment  respecting  it  can  be  submitted  to  the  deter- 
mination of  the  jury;  the  objection  is  fatal  to  the  plea,  and 
being  matter  of  substance,  it  is  not  aided  by  the  replicatioo. 
But  it  is  not  true,  that  no  averment  resx>ecting  the  considera- 
tion of  a  deed  can  be  submitted  to  the  determination  of  the 
jury.    It  may  always  be  done  when  the  consideration  is  not 
expressed  in  the  deed.     The  objection  applies  only  to  such 
averments  as  are  inconsistent  with  the  terms  of  the  deed.    We 
find  no  such  averment  in  the  replication.    The  averment  in  that, 
as  well  as  in  the  declaration,  is  that  the  invention  was  joint,  and 
in  the  deed  the  parties  agree  to  join  in  obtaining  a  patent, 
which  must  be  considered  as  an  admission  that  the  invention 
was  joint.     It  is  therefore  the  plea,  and  not  the  replication, 
which  is  inconsistent  with  the  terms  of  the  deed.     The  other 
objection  to  the  replication  is  founded  on  a  mistake  as  to  the 
consideration,  which  has  been  already  noticed.    It  is  very  clear 
that  the  parties  did  not  treat  the  separate  patents  as  vaUd 
grants,  and  that  neither  of  them  constituted  any  part  of  the 
consideration. 

It  remains  for  us  to  consider  the  objections  to  the  action,  and 
to  the  sufficiency  of  the  declaration.  It  is  that  debt,  and  not 
covenant,  is  the  proper  action.  The  law  on  this  point  is  per- 
fectly clear,  as  laid  down  by  Lord  Mansfield,  in  the  case  of 
Lotve  V.  Peers,  4  Burr.  2228,  cited  by  the  defendant's  counsel, 
Where  covenants  are  secured  by  a  penalty  or  forfeiture,  the 
obligee,  at  his  election,  may  bring  debt  for  the  penalty,  or 
may  proceed  upon  the  covenant,  and  recover  more  or  less  than 
the  penalty  ioties  quoties:  4  Burr.  2228.  Where  there  are  no 
words  of  covenant,  but  the  penalty  depends  on  a  condition,  it 
is  otherwise. 
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The  objection  that  the  oovenants  are  void,  being  in  restraint 
of  trade,  cannot  be  supported,  admitting  that  all  the  patents 
aze  Toid.  Agreements  to  restrain  trade  in  particular  places, 
founded  on  a  reasonable  consideration,  are  valid  in  law,  and 
maybe  enforced:  1  P.  Wms.  181;  8  Mass.  223  [Pierce  t.  Fulr 
kr,  5  Am.  Dec.  102];  9  Id.  522.  Here  was  a  suflBoient  consid- 
eration, whether  the  patents  were  valid  or  not.  Being  the  in- 
Tentors  of  these  machines,  the  parties  may  obtain  valid  patents 
for  them;  or,  without  thus  securing  a  monopoly,  they  might 
reasonably  expect  to  enjoy  it  in  fact  by  means  of  their  superior 
akill.  For  a  time,  at  least,  they  would  have  little  to  fear  from 
the  competition  of  others.  It  was,  therefore,  lawful  and  rea- 
BODahle  for  them  to  share  in  the  profits  of  their  invention, 
either  by  uniting  in  a  joint  concern,  or  by  a  more  convenient 
arrangement  whereby  each  one  might  have  the  benefit  of  his 
own  capital,  industry  and  activity. 

Oar  next  inquiry  is,  whether  the  breaches  have  been  well 
assigned.  In  support  of  the  objection  to  the  declaration  in 
this  respect,  we  are  referred  to  a  claim  in  the  deed  not  stated  in 
the  declaration,  but  which  appears  on  oyer,  whereby  it  is  agreed 
that  the  defendant  should  be  allowed  to  set  up  an  establishment 
m  the  state  of  New  York,  and  to  make  and  use  there  any  num- 
ber of  said  machines,  he  paying  to  the  plaintiff  within  three 
years  from  the  date  of  the  deed  five  hundred  dollars,  if  he 
should  elect  to  fix  his  establishment  in  the  city  of  New  York, 
or  within  one  hundred  miles  of  it,  and  three  hundred  dollars  if 
he  Bhonld  fix  it  in  any  other  part  of  the  state;  and  to  give  notice 
to  the  plaintiff  or  his  agent  within  thirty  days.  By  a  mem- 
orandmn  on  the  back  of  the  deed,  it  appears  that  notice  was 
given  within  the  thirty  days,  that  the  defendant  had  elected  to 
fix  his  establishment  in  the  district  including  the  city  of  New 
7ork;  and  it  has  been  argued  that,  after  notice,  the  defendant's 
right  to  make  and  use  said  machines  within  the  district  elected 
became  perfect,  subject  only  to  be  defeated  by  a  condition 
subsequent,  namely,  the  non-payment  of  the  money;  and  that 
the  breach,  therefore,  was  not  well  assigned,  for  want  of  an 
aTerment  that  the  money  had  not  been  paid.  No  answer  could 
be  made  to  this  objection  if  the  covenant  referred  to  were  the 
only  covenant,  or  if  it  were  necessary  for  the  plaintiff  to  show 
a  breach  of  it. 

But  this  is  not  necessary;  he  relies  upon  the  breach  of 
uiother  covenant  which  is  well  assigned  in  the  words  of  the 
eorenant.    l!he  clause  referred  to  by  the  defendant  is  but  a 
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qualification  of  the  principal  covenant  in  the  nature  of  a  pro- 
Tiso  or  condition  subsequent,  which  ie  always  a  matter  of  de- 
fense: Lawes'  PL  Ass.  120;  Hothamy.  East  India  Co.,  1  T.  B. 
G45.  If  the  defendant  would  rely  on  this  conditional  coyenant, 
he  should  have  pleaded  it,  making  the  proper  averments  of  per- 
formance on  his  part  of  the  conditions  upon  which  it  depends. 
The  plaintiff  could  assign  no  breach  of  this  covenant  whereby 
he  could  claim  damages.  The  defendant  has  not  agreed  to  set 
up  an  establishment  in  the  state  of  New  York;  nor  has  he 
agreed  to  pay  the  money  mentioned  in  the  condition  if  he 
should.  The  plaintiff,  therefore,  very  properly  has  assigned  a 
breach  of  the  principal  covenant,  taking  no  notice  of  the  con- 
dition. 

One  question  only  remains,  namely,  whether  the  sum  of  one 
thousand  dollars,  mentioned  as  the  penal  sum  in  the  agreement, 
is  to  be  considered  as  a  forfeiture,  or  as  liquidated  damages. 
Prirruifacie^  certainly,  it  is  a  forfeiture  or  penalty,  for  it  is  so 
expressed  in  the  deed.     This  is  not  an  agreement  to  pay  the 
one  thousand  dollars,  but  an  agreement  to  abstain  from  doing 
certain  acts  under  a  forfeiture.     It  is  not,  therefore,  like  the 
ease  of  Lowe  v.  Peers,  4  Burr.  2225,  which  was  founded  on 
a  promise  or  covenant  to  pay  a  sum  certain  on  a  contingency; 
but  it  is  like  the  case  of  Smiih  v.  Dickenson,  3  Bos.  &  P.  630,  in 
which  the  court  decided,  that  if  a  party  agree  not  to  do  some 
specified  act  under  a  penalty  of  one  thousand  pounds,  such  sum 
cannot  be  considered  in  the  nature  of  liquidated  damages:  See, 
also,  Sloman  v.  WdUer,  1  Bro.  Ch.  Cas.  418;  Hardy  v.  Martin,  Id. 
419,  in  noti8;  and  AsOey  v.  Weldon,  2  Bos.  &  P.  346.   But  without 
insisting  upon  tins  rule  of  construction,  and  the  authority  of 
these  cases,  we  think  it  clear  enough  from  the  whole  instm- 
inent,  that  the  parties  never  intended  that  the  sum  mentioned 
should  be  taken  as  liquidated  damages.     We  cannot  determine 
that  it  should  be  so  taken,  without  overlooking  the  estimate 
made  by  the  parties  themselves;  for  we  cannot  suppose,  if  the 
plaintiff  was  content  to  receive  five  hundred  dollars  for  the 
privilege  granted  to  the  defendant,  if  paid  within  three  years, 
that  it  could  be  intended  by  the  parties  that  the  defendant  was 
to  pay  one  thousand  dollars  for  a  single  machine. 

We  are  therefore  of  opinion,  that  the  sum  mentioned  io  the 
deed  is  to  be  considered  as  a  penalty,  and  that  damages  must 
be  ascertained  on  a  further  hearing. 

The  third,  fourth,  and  fifth  pleas  adjudged  bad,  and  the  ropU* 
cation  to  the  first,  second,  and  sixth  pleas  adjudged  good. 
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Damon  v.  Osborn, 

[1  PiCKXBZHO,  476.] 

Rfcmmro  Part  of  Goods  Sold. — The  parties  entered  into  a  parol  agree- 
ment for  the  sale  of  a  large  quantity  of  bricks  to  be  delivered  within  a 
month;  after  the  expiration  of  the  month  the  defendant  called  upon 
plaintiflrs  agent,  who  had  charge  of  the  kiln,  took  away  eight  hundred 
of  the  bncks  and  told  the  agent  that  he  would  call  for  the  remainder  the 
following  week.  Defendant  did  not  call  for  them,  nor  did  the  plaintiff 
separate  the  bricks  from  the  rest  of  the  kiln.  It  was  held  that  the  lat- 
ter contract  was  not  within  the  statute  of  frauds,  as  part  of  the  goods 
had  been  delivered,  and  its  terms  could  be  ascertained  by  reference  to  the 
fonoer  contract. 

Assumpsit  to  recover  the  price  of  twelve  thousand  bricks  bar- 
gained and  sold  to  defendant.      Defendant  entered  into  an 
agreemeut  with  the  plaintiff  by  which  he  was  to  have  twelve 
thoasand  bricks  at  four  dollars  a  thousand,  to  be  received  by 
hiiu  at  plaintiff's  brick  yard,  within  one  month  from  the  time 
irhen  the  bargain  was  made.     At  the  time  of  making  this  bar- 
gain and  until  the  commencement  of  this  action  plaintiff  had 
more  than  forty  thousand  bricks  at  his  yard,  and  had  an  agent 
there  ready  to  deliver  the  twelve  thousand  bricks  when  defend- 
ant called.     Defendant  did  not  call  for  any  of  them  within  the 
month,  but  some  days  afterwards  called  and  received  eight 
bnndred  of  the  bricks  as  bargained  for,  and  assigned  as  a  rea- 
son for  not  coming  earlier,  that  he  had  been  in  a  hurry,  and  told 
the  agent  that  he  would  take  the  residue  of  the  twelve  thousand 
the  nest  week.     This  residue  was  not  separated  by  the  pluintifl 
from  the  rest  of  the  kiln,  but  his  agent  was  ready  to  deliver  the 
brick,  and  would  have  delivered  them  had  the  defendant  called 
for  them.     They  were  never  received  by  the  defendant  but  re- 
mained in  the  kiln.     The  defendant  brought  into  court  a  sum 
of  money  sufficient  to  pay  for  the  bricks  he  had  received.     The 
judge  instructed  the  jury  that  the  plaintiff  was  not  entitled  to 
recover  in  an  action  for  goods  sold  and  delivered.     Plaintiff  ex- 
cepted.   Verdict  for  the  defendant. 

CWiUard,  for  the  plaintiff,  cited  Slubey  v.  Eayward,  2  H. 
B1.5M;  Sands  v.  Taylor,  6  Johns.  395  [4  Am.  Dec.  374];  WilLes 
^•FerrU^  Id.  336  [4  Am.  Dec.  364],  as  to  the  sufficiency  of  the 
delivery  to  take  the  case  out  of  the  statute. 

Smiih,  contra,  cited  Hanson  v.  Mayer,  6  East,  614;  Bugg  v. 
*n«/l,ll  Id.  210;  Zdqury  v.  Fumell,  2  Campb.  240;  McDonald 
^•BewiU,  15  Johns.  349  [8  Am.  Dec.  211];  Palmer  v.  Hand,  13 
W.434[7Am.  Dec.  392]. 
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By  Court,   Putnam,  J.      The  defendant  objects    that    the 
plaintiff's  case  is  within  the  statute  of  frauds,  because  the 
Talue  of  the  goods  contracted  for  exceeded  ten  pounds,  and 
there  was  no  earnest  paid,  no  contract  in  writing,  and  no  part 
of  the  goods  were  delivered  at  the  time  of  the  sale.     To  this 
the  plaintiff  replies  that  the  defendant  accepted  a  part  of  the 
goods  sold,  and  so  took  the  contract  out  of  the  operation  of 
the  statute.    That  would  have  been  the  effect  of  a  receipt  of  a 
part  if  it  had  been  done  in  a  reasonable  time,  perhaps  within 
any  time  of  the  month  within  which  the  defendant  was  to  have 
taken  the  whole  away.    In  the  case  of  Cooper  v.  Elslon,  7  T.  B. 
14,  the  court  held  that  a  sample  delivered  two  days  after  the 
contract  was  not  good,  because  the  sample  was  no  part  of  the 
goods  sold;  seeming  to  admit  that  if  it  had  been,  the  deliveiy 
after  the  sale  would  have  been  sufficient.     In  the  case  at  bar, 
the  delivery  of  part  was  not  until  after  the  expiration  of  the 
month,  within  which  time  the  contract  was  to  have  been  com- 
pleted.    If  the  case  stopped  here,  we  should  be  of  the  opinion 
that  the  plaintiff  could  not  recover. 

But  it  appears  that  the  parties  made  a  new  agreement;  for 
the  defendant,  some  days  after  the  expiration  of  the  month, 
went  to  the  plaintiff's  brick-kiln,  and  made  an  apology  to  the 
plaintiff's  agent,  who  was  there,  for  not  taking  away  the  bricks 
within  the  month,  and  agreed  to  take  eight  hundred  then  and 
to  take  the  rest  in  the  next  week.  That  was  assented  to  by  the 
plaintiff's  agent,  who  accordingly  delivered  eight  hundred  of 
the  bricks  then  contracted  for.  This  agreement  was  certain 
enough  as  to  the  price  and  quantity,  by  the  reference  to  the 
former  one,  which  had  not  been  literally  fulfilled. 

It  is  a  principle  well  settled  that  the  master  shall  have  the 
advantage  of  his  servant's  contracts,  in  the  same  manner  as  he 
shall  be  bound  by  them,  in  relation  to  those  matters  within  the 
scope  of  his  authority.  The  plaintiff  has  ratified  the  doings 
and  contract  of  the  agent  by  bringing  the  action.  It  is  to  he 
inferred  from  these  facts  that  the  parties  made  a  new  agree- 
ment; which  is  not  within  tlie  statute  of  frauds,  because  the 
defendant  then  accepted  a  part  of  the  goods  sold. 

It  has  been  contended,  however,  that  the  plaintiff  cannot  re- 
cover,  because  he  has  not  done  all  on  his  part  to  be  done, 
namely,  that  he  has  not  separated  the  eleven  thousand  two 
hundred  bricks  from  the  kiln  in  which  they  were.  But  where 
the  bargain  and  sale  is  complete,  and  the  vendee  does  not  take 
the  goods  away,  an  action  lies  for  the  price.     Here  the  baiSftin 
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and  sale  was  complete  by  the  deliveiy  of  part.  Nothing  more 
-was  necessary  to  be  done  on  the  part  of  the  vendor,  until  the 
Tendee  shoald  call  for  the  residue.  The  property  was  in  the 
Tendee.  Suppose  the  plaintiff  had  one  hundred  thousand 
bneks  in  one  kiln,  and  had  sold  ten  thousand  to  one,  twenty 
thoDsaDd  to  another,  and  ten  thousand  to  a  third  purchaser, 
and  had  given  a  brick  to  each  purchaser  as  part  of  those  sold; 
•could  it  be  supposed  that  the  property  had  not  passed  to  the 
Tendees? 

This  case  was  very  well  argued  on  both  sides,  but  the  view 
which  we  have  taken  of  it  seems  not  to  render  it  necessary  or 
expedient  to  remark  upon  many  of  the  arguments  and  authori- 
ties which  were  adduced. 

For  the  reasons  above  suggested,  the  court  are  of  opinion 
that  the  plaintiff  is  entitled  to  recover. 


West  Cambridge  v.  Lexington. 

ri  Pimmiino,  60S.] 

Mabbuob  atter  Divobce  tob  Adultebt. — ^A  marriage  oontraoted  by  a 
penoD  from  whom  a  divorce  had  been  granted  a  vinculo  on  the  ground 
of  adultery  is  unlawful  and  void,  the  innocent  party  in  such  suit  being 
still  alive. 

Idem— Marriaos  in  another  State. — Where  the  husband,  having  a  legal 
Mttlement  in  the  state  of  Massachusetts,  after  such  a  divorce,  removed 
to  another  state  and  married,  his  former  wife  being  still  ahve,  as  such 
maniage  was  permitted  in  that  state,  the  children  are  legitimate  and  have 
their  father's  settlement. 

AssuvpsiT  to  recover  the  amount  expended  by  the  plaintiffs 
for  the  relief  of  two  daughters  and  a  grandchild  of  Samuel 
Bemis,  alleged  to  have  their  settlement  in  Lexington.  The 
plaintiffs'  right  to  recover  depended  upon  the  validity  of  the 
marriage  of  Samuel  with  the  mother  of  his  said  daughters  at 
Keene  in  New  Hampshire,  it  appearing  that  at  the  time  of  the 
marriage  a  former  wife  was  living  who  had  obtained  a  divorce 
iiom  Samuel  for  adultery.  SamueFs  settlement  was  in  Lex- 
ington. 

Nonsuit  granted  subject  to  the  opinion  of  this  court. 

T.  Fuller,  for  the  plaintiffs. 

Hoar,  contra. 

By  Court,  Pabxeb,  C.  J.  Samuel  Bemis,  the  person  from  whom 
^6  plaintiff  would  derive  the  settlement  of  the  paupers,  must 
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be  supposed  from  the  report  to  have  once  bad  a  settlement  in 
liexington,  and  as  it  does  not  appear  Wmt  lie  has  ever  gained  a 
new  settlement  within  this  commonweal ili,  Le  buU,  if  alive,  re- 
tains a  settlement  in  that  town,  and  if  he  is  dead  has  transmit- 
ted it  to  bis  lawful  children  and  grandchild,  in  which  relation 
to  him  the  paupers  are  supposed  to  stand.  The  case,  therefore, 
will  turn  upon  the  validity  of  his  marriage  in  New  Hampshire 
with  the  mother  of  Mary  and  Julia,  the  two  paupers  for  whose 
support  the  action  is  brought,  as  well  as  for  that  of  the  infant 
child  of  one  of  them,  which,  whether  legitimate  or  not,  will 
have  the  settlement  of  its  mother. 

Samuel  Bemis,  previous  to  his  marriage  in  New  Hampshire^ 
had  been  married  to  another  woman  in  this  commonwealth  who 
is  still  living,  but  before  the  second  marriage  the  first  had  been 
dissolved  bj  a  decree  of  divorce  passed  in  this  court,  on  the 
complaint  of  his  former  wife,  for  the  cause  of  adultery  commit^ 
ted  by  him.  We  think  it  very  clear  that,  by  the  laws  of  this 
commonwealth,  the  marriage  of  the  guilty  party  after  a  divorce 
a  vinculo  for  the  cause  of  adultery,  if  contracted  within  tlus 
state,  would  be  unlawftd  and  void.  The  statutes  which  we 
think  must  have  this  construction,  are  not  expressed  in  veiy 
intelligible  terms,  but,  on  close  examination  of  them,  we  think 
the  intention  of  the  legislature  cannot  be  mistaken. 

The  second  section  of  the  statute  of  1784,  c.  40,  provides 
''that  if  any  person  within  this  commonwealth,  being  married, 
or  who  hereafter  shall  marry,  shall  marry  any  person,  the  for- 
mer husband  or  wife  being  alive,  or  who  shall  continue  to  live 
so  married,  and  being  thereof  convicted,  shall  be  sentenced," 
etc.  There  are  then  a  number  of  provisos  or  exceptions,  tbe 
last  of  which  is  in  the  following  words,  viz:  ''Provided,  also, 
that  this  act,  or  anything  therein  contained,  shall  not  extend  to 
any  person  that  is  or  shall  be,  at  the  time  of  such  marriage,  di- 
vorced by  sentence  of  any  court  whatsoever,  which  has  or  may 
have  legal  jurisdiction  for  that  purpose,  unless  such  person  ia 
the  guilty  cause  of  such  divorce." 

Although  by  this  section,  without  the  proviso,  it  would  be,  to 
say  tbe  least,  doubtful  whether  the  marriage  of  the  culpable  di- 
vorced party  would  be  within  either  the  words  or  sense  of  the 
statute,  he  in  such  case  not  being,  in  a  legal  sense,  a  married 
man,  and  perhaps  not  being  to  be  considered  as  having  a  former 
wife  living,  the  decree  of  divorce  having  terminated  the  relatioa 
of  husband  and  wife,  yet  it  is  plain  from  the  words  of  the  pro- 
viso that  the  legislature  considered  such  person  as  being  withia 
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the  statute,  as  well  as  the  innocent  party  to  the  decree  of  divorce » 
bec&nae  it  was  deemed  necessary  to  save  such  innocent  party, 
by  the  proviso,  from  the  operation  of  the  statute,  and  in  doing^ 
this,  by  a  sort  of  exception  to  the  proviso,  care  was  taken  that 
the  benefit  of  it  should  not  be  extended  to  the  guilty  cause  of 
t]be  divorce.    Taking  the  whole  together,  the  evident  intent  of 
ilie  legislature  was  to  punish  a  second  marriage  by  a  person  who 
Wd  been  before  married,  the  other  party  to  such  marriage  being 
alive,  excepting  from  the  penalty  of  the  statute  only  such  as  had 
procured  a  divorce  on  account  of  the  criminal  conduct  of  the 
party  with  whom  they  had  been  connected  in  marriage.     It  is 
oWrvable,  also,  here,  that  the  statute  is  defective  in  another 
important  particular,  viz. ,  in  admitting  by  implication  the  law* 
Sulness  of  a  second  marriage  by  one  who  had  been  divorced 
a  Tnenaa  et  Oioro  only;  for  in  the  proviso  the  term  divorce  is  used 
without  any  discrimination  between  the  kinds  of  divorce,  aud 
eren  without  stating  the  cause  for  which  a  divorce,  which  is  to 
protect  the  innocent  party  in-  a  second  marriage,  shall  be  de- 
creed.   But  there  is  no  doubt  from  the  whole  of  the  proviso, 
and  the  general  object  of  the  legislature,  that  divorces  a  vinculo 
were  alone  intended. 

In  the  year  succeeding  the  enactment  of  the  above  statute, 
another  was  passed,  entitled  ''an  act  for  regulating  maniage 
and  divorce,"  stat.  1785,  e.  69,  in  the  second  section  of  which  it 
isproTided  "that  all  marriages,  where  either  of  the  parties 
Bball  have  a  former  wife  or  husband  living  at  the  time  of  such 
marriage,  shall  be  absolutely  void,  and  no  dower  shall  be 
assigned  any  widow  in  consequence  of  such  marriage,"  etc. 

Supposing  the  legislature  to  have  considered  the  parties  to  a 
inarnage  which  bad  been  dissolved  as  standing  in  the  relation 
of  husband  and  wife,  so  far  as  to  bring  them  within  the  pur- 
view of  the  former  statute,  it  will  follow  that  a  marriage  of 
persons  so  situated  would  be  void.  It  is  true  that  by  this  stat- 
ute, standing  by  itself,  the  marriage  of  an  innocent  party  to  a 
divorce  would  not  be  protected;  but  the  statute,  being  in  pari 
materia^  must  be  construed  together,  and  the  exception  in  the 
first  cited  statute  in  favor  of  such  person  would  avail. 

It  cannot  be  supposed  that  the  legislature  intended  to  ac- 
knowledge the  validity  of  marriages  against  which  they  were 
^hlishing  severe  and  ignominious  punishments.  And  if  the- 
contract  of  marriage  is  to  be  assimilated  to  other  civil  contracts, 
M  it  is  in  most  cases  of  controversy  respecting  it,  it  is  not  easy 
^  866  why  it  is  not  void  where  such  marriage  is  expressly  pro* 
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hibited  aud  puuished,  although  it  may  not  be  expressly  declared 
void  by  the  legislature.  I  speak  here  of  a  prohibition  relating 
to  the  person  contracting,  and  not  that  which  relates  to  the 
form  of  solemnizing  the  contract. 

But  the  material  question  in  this  case  is,  whether  the  mar- 
riage contracted  and  solemnized  in  New  Hampshire,  by  Samuel 
Bemis,  is  to  be  considered  void  here.     We  presume  it  is  valid 
in  New  Hampshire,  because  it  is  not  shown,  nor  do  we  find  on 
inquiry  that  it  is  unlawful  in  that  state  for  a  divorced  party, 
eitiier  guilty  or  innocent,  to  enter  into  another  marriage.     And 
if  there  were  such  a  provision,  it  is  doubtful  whether  it  would 
be  applicable  to  a  case  of  divorce  by  a  foreign  tribunal.     The 
criminal  laws  of  a  state  do  not,  ex  vigore  suo,  have  force  beyond 
the  territory  of  the  state  which  enacts  them.     Huber,  in  his 
chapter  De  Conflictu  Legum,  tom.  2,  lib.  1,  tit.  3,  sec.  2,  lays 
it  down  as  a  proposition  universally  assented  to,  that  the  laws 
of  any  country  have  force  within  its  jurisdiction,  and  not  be- 
yond, except  by  comity;  and  Martens,  a  respectable  writer  on 
public  law,  in  the  twenty-eighth  section  of  his  work,  applies 
the  principle  especially  to  criminal  law,  and  limits  the  force  of 
a  sentence  or  punishment  of  crime  to  the  country  where  it  was 
passed. 

One,  therefore,  who  is  the  guilty  cause  of  a  divorce,  which  hj 
our  law  disables  him  from  contracting  another  marriage,  may 
lawfully  marry  again  in  a  state  where  no  such  disability  is  at- 
tached to  the  offense.  Whether  a  person  so  marrying  and  re- 
turning into  this  state  to  live  with  his  second  wife,  his  former 
wife  still  living,  would  be  protected  from  the  penalties  of  the 
statute  against  polygamy,  is  a  different  question,  and  would 
depend  upon  an  admitted  exception  to  the  general  law  as  above 
laid  down  by  Huber.  For,  according  to  the  same  writer,  no 
estate  is  obliged  to  carry  the  principle  of  comity  so  far  as  to 
give  force  to  the  laws  of  another  state,  if  thereby  its  own  au- 
thority or  the  rights  of  its  citizens  would  be  impaired.  A  mar- 
riage in  another  state  by  a  person  disabled  by  the  laws  of  his 
own  state  from  entering  into  matrimony  would,  under  some 
circumstances,  be  deemed  an  evasion,  and  on  that  account  void: 
Huber,  itbi  supra,  sec.  8. 

This  principle  of  the  public  law  has  been  adopted  and  sanc- 
tioned by  the  courts  of  common  law  in  England,  and  in  par- 
ticular applied  to  matrimonial  contracts,  for  Lord  Mansfield,  in 
Robinson  v.  Bland,  2  Burr.  1079,  says,  ''  it  is  in  general  true  that 
ft  marriage  in  a  foreign  country  must  be  governed  by  the  law  of 
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the  ooantiy  where  the  marriage  is  had."  And  in  Ilderton  y. 
Uierton^  2  H.  Bl.  145,  the  same  doctrine  is  recognized.  And 
Mr.  Justice  Buller  in  his  treatise  on  the  Law  of  Nisi  Prios,  p. 
113,  cites  a  case  decided  bj  the  court  of  arches  and  afterwards 
on  appeal  hj  the  delegates,  that  a  Scotch  marriage  between 
English  parties,  contrary  to  the  English  statutes  respecting 
mairiage,  was  valid  in  England:  See,  also,  Bac.  Abr.  Marriage 
and  Divorce,  C.  This  was  carrying  the  doctrine  further  than  it 
is  laid  down  by  Huber;  for,  according  to  the  exception  to  his 
third  maxim,  same  chapter,  sec.  2,  such  a  marriage  might  be 
disallowed  in  the  country  where  the  parties  lived,  on  the  ground 
that  it  was  entered  into  in  evasion  of  the  laws  of  their  own 
coontiy,  the  comity  of  nations  not  extending  so  far  as  to  allow 
iHe  operation  of  laws  or  contracts  which  are  prejudicial  to  their 
own  subjects. 

But  the  case  before  us  is  not  of  that  nature,  for  the  guilty 
hashand  does  not  come  here  to  live  under  the  protection  of  our 
l&wB,  in  open  defiance  of  their  authority,  it  is  his  descendants 
onlj  upon  whom  the  present  question  can  operate,  and  it  would 
be  a  harsh  measure  towards  them  to  deny  them  the  privileges 
and  character  of  legitimate  children,  when,  under  the  laws  of 
the  state  where  they  were  bom,  they  would  be  recognized  as 
such. 

Admitting  the  principle  adopted  by  writers,  that  a  contract 
legallj  entered  into  in  a  foreign  country  is  binding  upon  the 
parties,  and  may  be  enforced  against  them  in  every  other  coun- 
try, subject  only  to  the  qualification  above  mentioned,  if  Sam- 
uel Bemis  had  come  into  this  state  to  claim  in  our  courts  an 
enforcement  of  any  of  his  marital  rights,  it  would  be  competent 
to  the  courts  here  to  refuse  him,  upon  the  ground  that  the  mar- 
riage upon  which  he  founded  his  claim  was  contracted  in  viola- 
tion of  the  laws  of  this  state,  and  that  it  was  contrary  to  good 
policy,  as  well  as  detrimental  to  the  public  manners,  that  he 
should  be  allowed  to  enforce  such  claim;  and  yet,  if  bis  chil- 
dren of  the  second  marriage,  after  his  death,  should  come  here 
to  claim  an  inheritance  from  their  father,  the  same  strictness  is 
not  necessarily  to  be  applied,  as  the  same  reason  would  not  to 
the  same  extent  exist. 

It  was  not  intended,  nor  was  it  in  the  power  of  the  legisla- 
ture, to  prevent  Samuel  Bemis  from  removing  into  another  state 
and  enjoying  there  all  the  privileges  of  a  citizen.  Having  a 
nght  by  law  to  marry  there,  he  could  not  while  there  violate 
the  statutes  of  this  state  against  polygamy.    His  children,  there* 
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fore,  are  legitimate  there,  and  they  ought  not,  unless  bj  yirtae 
of  some  express  legislative  act,  to  be  deemed  illegitiinate  here. 
The  disability  v^as  only  local,  limited  by  the  confines  of  the 
state  which  enacted  it. 

Upon  the  whole,  as  the  marriage  in  New  Hampshire  was  law- 
ful there,  and  to  give  it  effect  here,  for  the  purpose  of  this 
action,  is  not  derogatory  to  the  dignity  of  our  own  laws,  we  do 
not  see  sufficient  reason  for  questioning  the  legitimacy  of  tbe 
paupers;  so  that  their  settlement  must  be  held  to  be  in  Lexing- 
ton, where  that  of  Samuel  Bemis  was 

Nonsuit  set  aside. 


The  law  relating  to  the  validity  of-  diToroes  obtained,  and  maniages  ooo- 
tracted  in  one  ttate  where  the  parties  are  citixena  of  another,  i»  folly  exam- 
ined in  the  notes  to  Hanover  ▼.  7Wn«r,  7  Am.  Deo.  206,  and  Medway  r, 
Needham,  8  Id.  133. 
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NEW    TOBK 


Bartholomew  v.  Jackson. 

[90  JoBxaoK,  98.] 

81BTICB  Reeidbbzd  without  Reqoxst. — ^Where  a  party  performs  labor  for 
another  withont  his  privity  or  reqnest»  however  beneficial  such  labor  may 
be,  he  camiot  recover  therefor. 

Gertioraei  to  a  justice's  court.  Jackson  sued  Bartholomew 
before  a  justice  for  work  and  labor.  The  defendant  pleaded 
wm-tusumpsU.  It  appeared  that  Jackson  owned  a  wheat  stub- 
ble field,  in  which  Bartholomew  had  a  stack  of  wheat,  which  he 
had  promised  to  remove  in  time  to  prepare  the  ground  for  sow- 
ing. The  time  haying  arrived,  J.  sent  a  message  to  B.,  which 
was  deHvered  to  his  family  in  his  absence,  requesting  the  imme- 
diate removal  of  the  wheat,  as  he  desired  next  day  to  bum  the 
stubble.  The  sons  of  B.  answered  that  they  would  remove  it 
by  ten  o'clock  the  next  morning.  J.  waited  until  that  hour, 
and  then  set  fire  to  the  stubble,  in  a  remote  part  of  the  field. 
The  wheat  being  in  danger,  J.  removed  the  wheat  himself,  and 
for  this  service  sought  to  hold  B.  liable.  The  jury  gave  a  ver- 
dict for  the  pbuntifir  for  fifty  cents,  on  which  judgment  was 
given  with  costs. 

By  Court,  Platt,  J.  I  should  be  very  glad  to  affirm  this 
judgment;  for  although  the  plaintiff  was  not  legally  entitled  to 
sue  for  damages,  yet  to  bring  a  certiorari  on  such  a  judgment  waa 
most  unworthy.  The  plaintiff  performed  the  service  without 
ttie  privity  or  request  of  the  defendant,  and  there  was,  in  fact, 
no  promise,  express  or  implied.  If  a  man  humanely  bestows 
^  labor,  and  even  risks  his  life,  in  voluntarily  aiding  to  pre« 
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serve  bis  neighbor's  house  from  destruction  by  fire,  the  law  con- 
siders the  service  rendered  us  gratuitous,  and  it  therefore  forms 
QO  ground  of  action.    The  judgment  must  be  reversed. 


A  nmilar  decinon  will  be  found  in  James  y.  0'J>rideoH  1  Am.  I>e&  632L 


Holmes  v.  Tremper. 

lao  JoBonoK.  39.] 

Fdctures  EBacnsD  sr  Tekamt.— A  dder  mill  and  press  erected  by  a  yearly 
tenant,  at  his  own  expense  and  for  his  own  use,  in  making  the  cider  on 
the  farm,  are  not  fixtures  but  personal  property,  which  the  tenant  may 
remove. 

Beflevin  for  a  cider  mill  and  cider  press.  These  had  been 
erected  by  a  tenant  who  held  from  year  to  year,  at  bis  own  ex- 
pense, and  for  his  own  use;  and  when  moving  away,  at  the 
expiration  of  the  term,  the  fixtures  were  removed,  for  which 
the  replevin  was  brought.  The  plea  was,  that  when  the  pres- 
ent owner  received  the  conveyance  of  the  land,  the  fixtures 
were  attached  thereto,  and  were  appurtenances  at  the  time  he 
entered  into  possession.  There  was  a  demurrer  to  the  plea  and 
joinder,  and  the  same  was  submitted  to  the  court  without  arga- 
ment. 

By  Court,  Spenobb,  0.  J.  The  question  arising  upon  the 
pleadings  has  never  been  decided  in  this  court.  The  case  of 
Bradley  v.  Osterhoul^  13  Johns.  404,  was  between  the  purchaser 
and  the  vendor  of  a  farm.  The  breach  of  covenant  assigned 
was,  that,  after  making  the  covenant,  and  before  the  deed  was 
given,  the  vendor  removed  from  the  premises  a  cider  mill, 
which  was  averred  to  be  annexed  to  the  freehold  and  a  part  of 
the  farm.  The  defendant  pleaded  that  he  had  conveyed  the 
farm,  etc.,  to  which  the  plaintiff  demurred.  The  plea  was 
adjudged  to  be  bad,  because  it  did  not  answer  the  breach 
assigned,  and  because,  whether  the  covenant  to  convey  the  farm 
would  embrace  the  cider  mill,  would  depend  on  circumstances; 
and  that,  as  the  declaration  averred  that  it  was  annexed  to  the 
freehold,  and  made  part  of  the  farm,  the  plea  should  have 
answered  that  breach.  The  case  of  Hermance  v.  Vemcy,  6 
Johns.  5,  was  decided  on  peculiar  circumstances,  and  did  not 
profess  to  examine  the  question  of  fixtures,  as  between  land- 
lord and  tenant.  When  a  farm  is  sold  without  any  reservation, 
the  same  rule  would  apply  as  to  the  right  of  the  vendor  to  re- 
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move  fixtures,  as  exists  between  the  lieir  and  executor;  and  it 
is  Bot  now  necessary  to  discuss  that  branch  of  the  law. 

It  is  admitted,  in  this  case,  that  the  defendant  erected  the 
cider  mill  and  press,  at  her  own  cost,  during  her  tenancy,  for 
the  purpose  of  making  the  cider  on  the  farm.  I  confess,  I 
Deyer  could  perceive  the  reason,  justice  or  equity  of  the  old 
eases,  which  gave  the  landlord  such  kind  of  erections  as  were 
merely  for  the  use  and  convenience  of  the  tenant,  the  re- 
moval of  which  neither  defrauds  nor  does  the  least  injuiy  to 
the  landlord.  The  rule  anciently  was  veiy  rigid,  but  I  think  it 
has  yielded  materially  to  the  more  just  and  liberal  notions  of 
modern  times. 

In  Lawtcm  ▼.  Lawton,  1  Atk.  13,  the  question  arose  between 
the  tenant  for  life  and  the  remainder-man.  The  subject  of  con- 
troTersy  was  a  fire  engine,  set  up  by  the  tenant  for  life,  for  the 
henefitof  a  colliery;  and  the  point  was,  whether  it  should  be 
considered  as  personal  estate. 

It  appeared,  that,  in  building  sheds  for  securing  the  engine, 
holes  were  left  for  the  ends  of  timber,  to  facilitate  removal,  and 
that  they  were  capable  of  being  removed.  Lord  Hardwicke, 
after  observing  that  the  rigor  of  the  law  was  relaxed  upon  this 
sabject,  pronounced  it  a  mixed  case  between  enjoying  the  profits 
of  the  land,  and  carrying  on  a  species  of  trade.  He  adverted, 
^th  evident  approbation,  to  a  decision  of  Chief  Baron  Comyns, 
at  the  assizes  at  Worcester,  in  which  the  subject  of  discussion 
was  a  cider  mill,  and  the  question  was  between  the  executor  and 
the  heir.  In  that  case  it  was  decided,  that  though  cider  is  part 
of  the  profits  of  the  real  estate,  yet  it  was  personal  estate  not- 
withstanding, and  should  go  to  the  executor.   > 

Lord  Hardwicke,  in  the  principal  cade,  decided  that  the  fire 
engine  was  personal  estate;  and  he  makes  a  very  strong  distinc- 
tion between  the  rights  of  a  tenant  from  year  to  year,  as  be- 
tween him  and  the  landlord,  and  between  a  tenant  for  life  and 
remainder-man . 

In  Lawton  v.  Salmon,  1  H.  Bl.  259,  in  the  notes.  Lord  Mans- 
field stated  the  change  that  had  taken  place  in  the  law,  as  be- 
tween landlord  and  tenant.  He  observed ,  that  many  things  may 
now  he  taken  away  which  could  not  be  formerly,  such  as  erec- 
tions for  carrying  on  any  trade,  marble  chimney-pieces,  and  the 
like,  when  put  up  by  the  tenant.  This,  he  adds,  is  no  injury  to 
the  landlord,  for  the  tenant  leaves  the  premises  in  the  same 
state  in  which  he  found  them,  and  the  tenant  is  benefited. 
In  the  case  of  CvUina  v.  Tufnal,  before  Treby,  chief  justice. 
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in  1694,  Bull.  N.  P.  34,  the  tenant  bad  erected  a  bam  on  the 
premises,  and  put  it  on  pattens  and  blocks,  but  not  fixed  in, 
or  to  the  ground,  and  moved  it  off;  he  was  held  to  be  justified, 
because  it  was  usual  to  remove  such  buildings  in  that  part  of 
the  country.     But  Buller  states,  that  the  question  would  now 
be  determined  in  favor  of  the  tenant  without  difficulty,  for  that, 
of  late  years,  many  things  are  allowed  to  be  removed  by  ten- 
ants which  were  not  formerly;  and  he  specially  instances  cider 
mills,  which  the  tenant  may  now  remove.     In  Dean  v.  AUaUey, 
S  Esp.  11,  Lord  Eenyon  held,  that  the  law  would  make  the 
most  favorable  construction  for  the  tenant,  where  he  had  made 
necessary  and  useful  erections,  for  the  benefit  of  his  trade  or 
manufacture;  and  he  said  it  had  been  held  so,  iu  case  of  cider 
mills,  and  in  other  cases;  and  he  should  not  narrow  the  law, 
but  hold  erections  of  that  sort,  made  for  the  benefit  of  trade, 
or  constructed  as  the  sheds  were  in  that  case,  to  be  remoTable 
at  the  end  of  the  term. 

In  the  case  of  Elwes  v.  Mawe^  3  East,  38,  the  buildings  erected 
by  the  tenant,  and  which  he  removed,  were  of  brick  and  mortar, 
and  tiled,  and  the  foundations  were  one  foot  and  a  half  deep 
in  the  ground;    and  Lord  Ellenborough  said  that  these  were 
fixtures,  and  not  removable  as  between  landlord  and  tenant. 
This  case  does  not  call  for  any  expression  of  our  opinion  on  the 
correctness  of  that  decision,  nor  do  we  intend  to  approve  or 
disapprove  of  it.     It  is  very  materially  different  from  the  present 
case.     Lord  Ellenborough  refers  to  the  decision  of  Chief  Baron 
Oomyns  in  the  case  of  the  cider  mill.     He  says  he  may  have  con- 
sidered it  a  mixed  case,  between  enjoying  the  profits  of  the  land, 
and  carrying  on  ^  species  of  trade,  and  as  considering  the  cider 
mill  as  properly  an  accessory  to  the  trade  of  making  cider;  and 
I  can  see  no  good  reason  why  it  may  not  thus  be  considered,  for 
cider  is  an  article  of  trade.     He  refers  also  to  the  case  before 
Chief  Justice  Treby,  and  admits  that  the  tenant  might  remove 
the  bam  on  pattens  and  blocks;   for,  he  says,  they  were  not 
fixed  in  or  to  the  ground,  and  so  they  were  not  fixtures.    The 
plea  here  states  that  the  mill  and  press  were  annexed  to,  and 
parcel  of ,  the  farm;  but  it  does  not  state  how  they  were  an- 
nexed, whether  the  mill  was  let  into  the  ground  or  not.    It 
states  a  mere  matter  of  law,  and  not  of  fact.    But  it  is  imma- 
terial whether  the  mill  was  let  into  the  ground  or  not.    The 
tenant,  in  my  judgment,  had  an  unquestionable  right  to  remove 
it  as  personal  property. 

The  plaintiff's  counsel  supposes  that  the  tenant  could  not  re- 
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move  this  mill  after  the  end  of  the  term.  It  ib  tme^  that  if  she 
entered  upon  the  plaintiff's  possession  and  took  away  the  mill» 
she  would  be  a  trespasser  on  the  soil,  and  answerable  for  break- 
ing the  dose;  bat  leaving  the  mill  there,  if  it  belonged  to  her, 
would  not  work  any  change  of  the  property;  and  in  this  action, 
the  trespass  for  entering  on  the  premises  is  not  in  question; 
and  when  it  is  said  that  the  removal  must  be  within  the  term, 
or  else  he  will  be  a  trespasser,  it  means  only  a  trespasser  as  re- 
gards the  entry. 
Judgment  for  the  defendants. 


Whot  TiKAiiT  XAT  Bemovx  Fixtubbs.— The  right  of  a  tenant  to  remove 
fixteree  erected  by  him  for  the  pnrpoeee  of  trade,  oznameiit,  or  domeetio  lue 
hM  been  mdfarmly  reoogniaed:  Taylor's  Landlord  and  Tenant,  eeo.  544  ei 
«;.;  Swell  on  Fiztorea,  chap.  3b  So  f  ar  aa  the  piinoipal  oaee  decided  this 
poinl^  it  has  been  conaideied  authority,  bat  upon  the  time  within  which  the 
ri^t  of  removal  is  to  be  asserted,  the  position  of  the  ooort  has  been  consid- 
tnd  extreme^  and  the  language  holding  a  tenant  entitled  to  enter  after  the 
«xpizafeioa  of  his  term  for  the  purpose  of  removal  has  been  called  dictum. 

The  leazned  annotators  of  Smith's  Leading  Cases  in  the  note  to  Elwea  v. 
MnBe,  2  yoL  215,  thus  refer  to  the  case:  *'  In  Holmea  v.  Tremper,  20  Johns. 
29,  the  court  said  that  the  right  of  property  remained  in  the  tenant  after 
pwwaion  had  been  surrendered  to  the  landlord,  although  he  might  have  no 
Iflgal  means  of  enforcing  it^  and  that  if  he  could  get  possession  of  the  fixtures 
■abaequently,  he  would  be  entitled  to  retain  them.  And  it  was  consequently 
bedded  that  although  the  landlord  might  maintain  trespass  quart  elaumtm 
fngU  agsinst  a  tenant  who  had  entered  after  the  expiration  of  the  term  and 
ROMived  a  dder  mill  which  he  had  left  behind  on  quitting  the  premises,  he 
could  not  recover  the  mill  itself  in  replevin.  A  similar  view  was  taken  in 
PmberUm  ▼.  King,  2  Devereux,  376,  and  the  recovery  of  the  landlord  for 
«i  illegal  entry  and  removal  of  fixtures,  after  the  expiration  of  the  time 
limited,  to  damagea  for  the  entry;  thus  allowing  the  tenant  to  gain  an 
sdnntsgB  by  breaking  the  law,  which  he  would  not  have  had  if  he  had 
obeyed  it  But  the  true  view  seems  to  be  that  the  annexation  of  a  chattel  to 
tile  tieehold  by  a  tenant^  is  a  conditional  gift  to  the  landlord,  which  may  be 
^iefeited  by  its  subsequent  removal  during  the  term,  but  which  becomes 
*beoliite  if  the  premises  are  surrendered  without  its  being  removed:  Beera  v. 
SL  JohMy  16  Conn.  322;  Bhepard  v.  Spaulding,  4  Met.  416;  BichffUh  v.  Boyce, 
9Mo,  560;  TheSUUeY.  ElUoU,  11  N.  H.  540;  DavU  v.  Mos$,  2  Wright,  346, 
333;  OverUm  v.  WUUsion,  7  Casey,  155;  Leader  v.  ffomewood,  5  C.  B.  (K.  a) 
^i  Seynoids  v.  Skmler,  5  Cow.  323;  ffc^/Uck  v.  Siober,  11  Ohio  (N.  S.),  482; 
Oiifdd  V.  ffapgood,  17  Pick.  192;  McCracken  v.  HaU,  7  Lid.  30;  White  v. 
^rndlf  Wharton,  91.  The  right,  title  and  interest  of  the  tenant  in  the  prem- 
ieei  terminate  absolutely  on  lus  going  out  of  possession,  at  or  after  the  expir- 
•tion  of  the  term,  and  if  he  does  not  remove  the  fixtures  then,  his  subsequent 
<Btiy  under  anoUier  demise  will  not  relate  back  to  or  revive  a  right  which 
bi  been  forfeited  by  a  failure  to  exerdse  it  at  the  proper  time:  Shepard  v. 

Taykir,  in  his  work  on  Landlord  and  Tenant,  aec.  551,  assigns  as  a  reason 
^  the  same  rule:  "The  tenant's  right  to  remove  is  rather  considered  a 
pmikge  allowed  him  than  an  absolute  right  to  the  things  themselves.    If  he 
Ak.  nao.  ToL.  XI— le 
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does  not  exercise  the  privily  before  his  interest  expires,  he  cannot  do  it 
ftfterwards.  •  •  *  Kor  is  this  any  injustice  to  the  tenant,  since  it  is  his 
own  fault  if  he  suffers  the  land  to  return  to  the  landlord  with  the  fixtures 
annexed.** 

Since  the  rights  generally  conceded  to  tenants  in  regard  to  certain  articles 
affixed  to  the  realty  are  in  the  nature  of  an  exception  to  the  univecaally 
accepted  law  on  tiie  subject  of  fixtures,  it  appears  confonnable  to  le^ 
principles  that  those  rights  should  be  construed  strictly,  at  l^east  with 
respect  to  the  time  within  which  they  are  to  be  claimed.  Some  uniform  rule 
should  be  laid  down  prescribing  the  duties  of  the  tenant  in  this  respect;  he 
should  not  be  permitted,  at  his  pleasure,  to  enter  upon  and  annoy  the  land- 
lord  after  the  termination  of  the  tenancy.  It  cannot  be  the  pcdicy  of  the 
law  to  allow  one  to  use  its  provisions  to  the  disturbance  of  another  in  his 
quiet  possession,  when  such  disturbance  could  have  been  avoided  by  dili- 
geoce  on  the  part  of  him  who  invokes  the  aid  of  the  law.  If  either  paity 
is  to  be  prejudiced  by  the  removal  of  fixtures  within  a  stated  time,  it  cer- 
tainly should  be  he  who  has  derived  the  advantage  from  their  erection. 

It  is  in  accordance  with  this  sense  of  justice,  and  in  keeping  ^th  the 
theory  of  the  law  upon  the  subject  of  fixtures,  that  the  authorities  now  nni> 
formly  maintain  that  the  landlord  will  be  entitled  to  those  articles  left  an- 
nexed to  the  freehold  by  the  tenant  at  the  expiration  of  his  term:  XoegAran 
V.  So8s,  45  N.  Y.  792;  Reynolds  v.  Skuler,  5  Cow.  323;  Moore  v.  Snuilk,  2S 
HL  392;  StochoeU  v.  Marks,  17  Me.  455;  Dcnna  v.  B%fum,  51  Id.  160;  SnUi- 
van  V.  Carberry,  67  Id.  531.    In  this  last  citation,  Appleton,  0.  J.,  concisely 
says:  "When  the  right  to  remove  fixtures  exists  in  the  pexson  erecting  the 
same,  this  right  must  be  exercised  during  the  term  of  the  tenant^  and  if  that 
is  not  done,  the  right  to  remove  is  lost^    *    *    Such  is  the  general  rule."    So, 
also,  Davis  v.  Moas,  38  Pa.  St  346;  PrtOon  v.  Briggs,  16  Vt.  129;  Bli»  v. 
WhUney,  9  Allen,  114,  in  which  Grey,  J.,  states  the  law  in  Massachusetts  in 
conformity  with  the  weight  of  authority.    If  the  fixtures  are  annexed  "  by  a 
tenant  for  purposes  of  trade,  or  some  other  immediate  or  temporary  uses,  or 
for  ornament,  he  may,  indeed,  while  remaining  in  possession,  sever  them  from 
the  land  and  thus  change  their  character  back  again  from  realty  to  pertoo- 
alty;  but  if  without  having  done  so  he  voluntarily  quits  the  premises  at  the 
expiration  of  his  term,  without  any  special  agreement  with  Us  landlord,  nei- 
ther he  nor  his  vendee  can  afterwards  claim  them  against  the  owner  of  the 
hmd:  Ooddard  v.  Chase^  7  Mass.  432;  Oaffleld  v.  Hapgood,  17  Pick.  192,- 
Noble  V.  Boswortfi,  19  Id.  314;  Winslow  v.  MerchanU^  Ina,  Co.,  4  Met  310, 
311;  Shepard  v.  SpatUdwg,  Id.  416;  BuUer  v.  Page,  7  Id.  40;  WaU  v.  Hods, 
4  Gray,  256.'*    In  still  more  recent  decisions  in  that  state  this  doctrine  is 
dted  and  adopted:   Bamway  v.  Cobb,  99  Mass.  459;  Banrahan  v.  (/B^Sih 
102  Id.  204;  and  Quthrit  v.  Jones,  108  Id.  196.     Other  decisions  laying  down 
the  same  rule  are:  DoaUU  v.  McCoddon,  35  Iowa,  318;  Northern  CenL  &.  R- 
Co,  V.  Canton  Co,  qf  BaUimore,  30  Md.  347;  Crippen  v.  Morrimm,  13  Midi. 
81;  Cromie  v.  Hoover,  40Ind.  49;  Crane  v.  Brigham,  3  Stock.;  Tarrqf  v. 
BumeU,  9  Vroom,  457;  MerriU  v.  Judd,  14  GaL  59.    And  Justice  Millar,  de- 
livering the  opinion  of  the  supreme  court  of  the  United  States,  in  KuUer  r. 
Smith,  2  WalL  491,  thus  states  the  law  to  be  as  applicable  to  removable  fix- 
tures:  "The  doctrine  concerning  this  class  of  fixtures,  which  is  a  strong 
innovation  upon  the  common  law  rule  that  all  buildings  beoome  a  part  of  ths 
freehold  as  soon  as  they  are  placed  upon  the  soil,  has  extended  no  further 
than  the  right  of  removal  while  the  tenant  is  in  possession,  and  has  wsnt 
been  held  to  give  a  right  of  action  against  the  landlord  for  their  valnsL** 
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It  IB  a  matter  ol  ooniideirable  interest  to  note  the  change  whioh  the  law  has 

widfligoiie  in  the  state  of  New  York,  if  it  ean  be  said  that  the  dktum  in  the 

principal  case  establiahed  any  law  from  which  to  mari^  a  change.    Loughran  v. 

iSoM^  45  N.  T.  792,  oarriee  the  role,  as  stated  to  prevail  at  the  present  time,  to 

its  extreme  limits.    In  that  case  the  tenant,  at  the  expiration  of  his  term,  took 

a  new  lease  from  the  landlord  of  the  premises,  without  any  reservation  of,  or 

daon  to^  fixtures  erected  during  the  tenancy.     Allen,  J.,  speaking  for  the 

soart,  said  that  the  righ^f  the  tenant  to  remove  fixtures  remained  as  long  as 

kia  pnssfiimi  as  tenant  continued;  that  thia  privilege  was  created  in  hia 

laver  from  rsaaona  of  public  policy  and  might  be  waived  by  any  acts  incon- 

■stent  with  his  claim;  and  that  a  surrender  of  the  premisea  without  asserting 

his  xi^t»  vested  the  title  to  the  fixtures  in  the  landlord.    Applying  these 

principles  to  the  facts  before  him,  his  honor  proceeded:  "In  reaaon  and  prin« 

riple,  the  acceptance  of  a  lease  of  the  premises  including  the  buildings,  with- 

ottt  any  reservation  of  rights  or  mention  of  any  claim  to  the  buildings  and 

fixtures,  and  occupation  under  the  new  letting,  are  equivalent  to  a  surrender 

<<tiie  possession  to  the  landlord  at  the  expiration  of  the  first  term.    The 

tensnt  Is  in  under  a  new  tenancy  and  not  under  the  old,  and  the  rights  which 

existed  under  the  former  tenancy,  and  which  were  not  claimed  or  exercised^ 

ars  abandoned  as  effectually  aa  if  the  tenant  had  actually  removed  from  the 

premises,  and  after  an  interval  of  time,  shorter  or  longer,  had  taken  another 

ksse  and  retnzned  to  the  premises.    A  leaae  of  lands  and  premises  carries 

vith  it  the  buildings  and  fixtures  on  the  premises,  and  the  tenant,  accepting 

a  lease  of  the  premises  without  excepting  the  buildings,  takes  a  leaae  of  the 

lands  with  the  buildings  and  fixtures,  and  acknowledges  the  title  of  the  land* 

lord  to  both  and  is  estopped  from  controverting  it."    The  same  position  i« 

taken  in  MerriU  v.  Judd,  14  CaL  69,  with  regard  to  the  loss  of  the  privilege 

to  remove  fixtures  erected  during  a  first  term,  where  the  tenant  enters  into 

a  new  eontract  of  lease  without  reserving  such  fixtures.    It  is  there  abo  held 

that  the  right  of  removal  continues  as  long  aa  the  tenant  remains  in  possession 

aaiuch. 

Katorally  resulting  from  this  statement  of  the  rule  follows  the  qualification 
noognind  in  many  of  the  authorities,  that  where  the  tenancy  is  for  an  in- 
definite period,  the  tenant  will  be  allowed  a  reaaonable  time  after  the  expira* 
tioQ  of  his  interest  within  which  to  perfect  his  right  of  removaL  Appleton^ 
C  J.,  in  SuUivan  v.  Carberry,  67  Maine,  632,  speaking  of  tenants  at  will,  or 
for  an  uncertain  period:  "  Not  knowing  when  their  rights  would  terminate, 
they  would  have  a  reasonable  time  after  such  termination  in  which  to  remove 
toy  fixtures  they  might  have  erected  upon  the  land:  Howard  v.  Fesaenden^ 
14  ADen,  124;  Burk  v.  HoiUa,  98  Mass.  66;  TaUwtY.  Whipple,  14 Alien,  177." 
Bleed  upon  the  same  reasoning  is  the  decision  of  Bkxher  v.  Parker,  40  Mo. 
118;  S.  C,  43  Id.  443,  wherein  a  tenant  was  allowed  to  remove  fixturea  after 
hie  term  had  expired,  it  appearing  that  prior  to  the  expiration  thereof  the 
hodlord  had  sued  out  an  injunction  to  restrain  the  removal,  which  was  not 
<liaolved  until  the  term  had  ceased.  This  point  was  again  raised  in  OootH* 
«aa  V.  Hannibal  ds  8L  Joeepke  B.  R,,  46  Ma  83,  and  similarly  disposed  oi 
13w  exemption  of  the  tenant  from  the  strict  construction  of  the  law  of  fix- 
tares  may,  of  course^  be  modified  by  the  express  engagements  of  the  landlord 
end  tenant.  The  time  within  which  fixtures  are  to  be  removed  is  now,  at 
IsMt,  to  be  the  subject  of  contract^  whatever  doubts,  if  any,  formerly  may 
have  exirted.  "  Whatever  may  be  the  right  of  the  tenant  hf  mere  force  ol 
Us  lelatioa  and  the  law  to  remove  a  fixture,  there  ia  no  doubt  that  thia  right 
iMj  be  regulated  by  the  agreement  or  undertaking  of  the  parties.    So  it  is 
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bid  down  in  the  Leading  Gaaee,  212^  and  Naylorv.  College,  1  Tann.  19; 
Perrjf  ▼.  Brown,  2  Stark.  403;  Thrcuher  v.  JSout  London  Water  Worh  Co., 
2  K  ft  C.  608;  Earl  qfJ^an^ld  v.  Blackburn,  5  Brigh.  426;" Aferitt  y.  Jmdd, 
€upra.  Chief  Justice  Beaaley,  ifrith  whom  the  oourt  conconvd,  in  Torres 
▼.  BumeU,  38  K.  J.  L.  451,  after  a  careful  view  of  the  gronnda  of  tiie  tfloant^a 
light  of  removal,  arrived  at  the  conclusion  that  the  time  within  which  H 
might  be  done  oould  be  extended  by  the  parol  aaaent  of  the  landlocd. 


Hempstead  v.  Weed. 

[90  JoHmov,  64.] 

CuBTODT  OF  PBisomEBS  ON  Chanoe  OF  SHERIFFS. — On  the  appointment  of  s 
new  aheriff,  the  prisoners  remain  in  custody  of  the  old  sheriff  until  they 
are  delivered  to  his  successor.  Hence,  if  the  old  sheriff  omit  to  aasigB 
over  to  the  new  sheriff  a  prisoner  who  has  been  permitted  to  go  within 
the  liberties,  this  Ib  not  an  escape  for  which  the  old  sheriff  is  liable,  aa 
Hong  as  the  prisoner  remains  within  the  limits. 

'Ebbob  to  the  major's  court  of  the  city  of  Albany.  The  de- 
•Ifendants  here  brought  an  action  of  debt  in  that  court  against 
the  plaintiff  in  error  for  the  escape  of  William  Brown,  in  his 
-custody  as  sheriff  on  a  ca.  aa.  The  defendant  pleaded  nil  ddbet, 
*with  leave  to  give  special  matter  in  evidence.  It  appeared  that 
"One  GkinseYoort  was  appointed  sheriff  of  Albany  on  March  6, 
1819,  in  the  place  of  Hempstead.  Brown  was  neyer  in  the  cus- 
tody of  GanesYOort,  nor  was  he  delivered  over  to  the  latter 
when  the  other  county  prisoners  were.  It  was  proved  that 
Brown's  name  was  not  among  those  entered  in  the  assignment 
cf  prisoners  to  the  new  sheriff.  After  the  commencement  of 
this  suit,  H.  admitted  that  he  had  forgotten  to  assign  Brown  to 
iJie  new  sheriff.  It  was  proved  that  when  Brown  was  first  arrested 
lie  gave  the  usual  bond  for  the  liberties  to  the  sheriff,  Hempstead; 
and  he  had  never  been  seen  beyond  the  limits,  except  on  Sundays, 
and  still  continued  within  the  gaol  limits.  It  appeared  that  the 
omission  to  assign  Brown  with  the  other  prisoners  was  unin- 
tentional. The  defendant  moved  for  a  nonsuit  in  the  court 
below,  but  the  court  held  that  it  was  unnecessary  for  the  plaint- 
iffs to  prove  that  Brown  had  been  off  the  limits  since  his  arrest, 
or  that  he  was  off  the  limits  when  the  suit  was  commenced, 
and  refused  the  nonsuit,  to  which  the  defendant  excepted. 

The  jury  were  charged  that  the  evidence,  in  the  opinion  ol 
the  court,  was  sufficient  to  entitle  the  plainti£Es  to  recover,  8u4 
the  jury  found  for  the  plaintiffs. 

/bo<,  for  the  plaintiff  in  error,  claimed  the  failure  to  deUvei 
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over  did  not  giye  a  ewue  of  aotion,  nnlesB  there  was  an  actual 


H  Baldwin,  conbra, 

Bj  Court,  Spshoek,  0.  J.  It  appears  to  me  that  the  oonrfe 
below  erred.  The  case  of  We^lby  y.  Skinner,  8  Co.  Bep.  71,  and 
Cro.  Eliz.  365,  is  the  leading  case  upon  this  subject,  and  a  cor- 
rect understanding  of  that  case  will  show  that  there  was  no 
escape  here.  The  bill  of  exceptions  states  that  the  prisoner 
Brown  had  never  left  the  limits;  that  he  had  kept  the  condition 
of  his  bond;  and  unless  the  omission  by  the  old  sheriff  to  as- 
sign him  over  to  his  successor  was,  per  ae,  an  escape,  there  was 
no  foundation  for  the  action. 

In  Wesiby's  case,  the  debtor  was  in  the  defendant's  custody^ 
on  two  execations;  one  in  favor  of  Dighton,  and  the  other  in 
favor  of  Westby.  The  debtor  was  delivered  over  by  the  de- 
fendants, on  their  going  out  of  office,  by  indenture,  to  the  new 
sherifis,  on  the  execution  at  the  suit  of  Dighton  alone,  omitting 
Westby's  execution;  and  after  this  assignment  the  debtor  es- 
caped. It  was  unanimously  resolved  by  the  court  that  the 
delivery  of  Bustard,  the  debtor,  to  the  new  sheriffs,  as  in  exe- 
cution at  the  suit  of  Dighton  only,  he  was  thereby  out  of  the 
custody  of  the  old  sheriffs;  and  he  could  not  be  in  custody  of 
the  new  sheriffs,  on  the  plaintiff's  execution,  because  he  was 
not  delivered  to  them,  nor  they  charged  with  him,  on  that  exe- 
cution. It  was  further  resolved  that  till  the  prisoners  are 
delivered  to  the  new  sheriflk  they  remain  in  custody  of  the  old 
fihenfis,  notwithstanding  the  new  letters-patent,  the  writ  of 
discharge,  and  the  writ  of  delivery.  This  case  has  been  much 
misconceived;  thus,  in  Buller's  Nisi  Prius,  68,  which  is  generally 
vezy  correct,  the  cctse  of  Wesiby  is  supposed  to  decide  that  if  the 
old  sheriffs  omit  to  deliver  over  any  of  the  prisoners,  it  is  an 
escape.  Other  elementary  writers  have  fallen  into  the  same 
mistake  as  to  the  points  really  decided  in  Westby' a  case,  and  the 
principle  of  that  decision.  The  opinion  of  the  coui*t  is  so 
clearly  expressed  that  language  can  scarcely  make  it  plainer. 
The  old  sherifEs,  having  assigned  the  prisoner,  on  one  of  the 
two  executions  against  him,  had  parted  with  the  custody  of  him; 
but  the  new  sheriffs,  having  received  him  on  one  of  the  execu- 
tions only,  had  not  the  custody  of  the  prisoner  on  the  execution 
of  which  they  had  no  knowledge;  so  that  he  was  out  of  custody 
on  that  execution,  as  respected  both  the  old  and  new  sheriffs, 
ind  consequently  it  was  a  legal  escape.  But  that  very  case  de- 
cides an  important  point,  which  controls  and  governs  this  case; 
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that  until  the  prisoners  are  deliyered  to  the  new  sheriff^  thej 
remain  in  castody  of  the  old  sheriff,  notwithstanding  the  oom« 
mission  of  the  new  sheriff,  and  the  writ  of  dischargee  and 
delivery. 

In  this  case,  then,  Brown,  who  was  never  assigned,  or  deliv- 
ered to  the  new  sheriff,  remained  in  the  custody  of  the  plaintiff 
in  error,  and  it  is  not  pretended  that  he  ever  escaped.  Whilst 
the  law  required  prisoners  in  execution  to  be  kept  in  arcta  eC 
salva  cuslodia,  within  the  four  walls  of  the  prison,  there  might 
be  some  question,  whether  delivering  over  the  gaol,  and  all  the 
prisoners,  except  one  or  more,  the  old  sheriff  had  any  such  con- 
trol over  those  not  delivered  over,  as  that  they  might  be  consid- 
ered in  his  custody.  It  would  be  liable  to  the  objection,  that  it 
was  a  divided  authority;  but  under  the  existing  law,  where  the 
debtor  charged  in  execution  has  a  right  to  demand  the  gaol 
liberties,  when  he  gives  security  and  is  admitted  to  these  liber- 
ties (which  was  the  prisoner's  case),  aU  conflict  of  power,  over  a 
prisoner  thus  circumstanced  between  the  old  and  new  sheriff, 
ceases,  and  then  there  exists  no  difficulty  in  the  case. 

In  fact,  the  right  of  the  old  sheriff  to  turn  over  his  prisoners 
on  civil  executions,  to  his  successor,  is  for  his  own  safety  and 
security;  for  we  have  seen,  by  the  decision  in  Westby's  case. 
that  until  that  is  done,  the  prisoners  remain  in  the  custody  of 
the  old  sheriff.  There  is,  then,  no  want  of  authority  on  the 
part  of  the  old  sheriff  to  retain  the  custody.  The  principle  is 
unquestionable,  that  when  a  sheriff  has  once  begun  to  execute 
a  writ  of  execution,  he  has,  after  he  goes  out  of  office,  a  right 
to  complete  the  performance  of  his  duty.  This  consideration 
shows,  that  when  the  law  authorizes  the  old  sheriff  to  aaaign 
over  his  prisoners  on  execution,  to  his  successor,  it  is  that  he 
may  be  exonerated  from  any  further  charge  or  responsibilify. 
The  rule  is  introduced  for  the  benefit  of  the  old  sheriff,  and  be 
may,  if  he  pleases,  waive  the  advantage  of  it. 

Whether  the  old  sheriff  could  commit  the  prisoner,  if  he 
ascertained  that  the  sureties  were  bad,  is  another  and  distinct 
question,  and  should  it  be  answered  in  the  negative;  it  decides 
nothing  as  to  the  present  case.  It  may  be,  that  he  could  not 
commit  to  the  gaol  of  the  county;  and  this  would  be  one  of  the 
risks  and  inconveniences  in  not  assigning  the  prisoner.  It  was 
asked  whether,  if  Brown  actually  escaped,  the  old  sheriff  would 
be  liable.  Undoubtedly  he  would  be;  for,  as  regards  this  pris- 
oner, he  is  to  be  deemed  to  all  intents  and  purposes,  as  in  the 
custody  of  the  old  sheriff. 

Judgment  reversed. 
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BoTD  V.  Hitchcock. 

190  JOHKtOV.  T6.] 

AooQBD  USD  Sazesfagtion  bt  Note.— A  note  of  a  third  penon,  gi^en  by  a 
debtor  m  fnrtfaer  secority  for  a  part  of  the  debt,  which  ii  accepted  in 
foil  wttjrfaction  of  all  demandB,  ie  a  valid  diachai^  of  the  whole  debtb 
and  may  be  pleaded  in  bcur  as  an  accord  and  satisfaction. 

AsBUMPsrr  for  goods,  etc.,  delivered,  amounting  to  five  thon- 
sand  dollars.  The  defendant  pleaded  several  pleas,  among 
which  he  stated  that  he  caused  to  be  delivered  to  the  plaintiffs 
his  thzee  several  promissory  notes,  payable  to  one  Childs,  for 
nine  hundred  and  sixteen  dollars  and  sixty-seven  cents  each, 
which  were  accepted  in  full  satisfaction  and  discharge.  To  this 
there  was  a  demurrer,  and  a  joinder  thereon. 

Henry ^  in  support  of  the  demurrer,  cited  5  Co.  117;  Co.  Lit. 
212  b.;  5  East,  230;  1  Str.  426;  2  T.  B.  24;  2  Johns.  448;  17 
Id.  169;  15  Id.  347;  2  Chitty  PL  435,  436. 

Lyndi,  contra, 

Bj  Gotirt,  Piatt,  J.     The  question  is,  whether  the  third  plea 
sets  out  such  an  accord  and  satisfaction  as  will  bar  the  action. 
The  general  rule  is  well  settled,  that  the  payment  of  a  less  sum 
of  money  than  the  whole  debt,  without  a  release,  is  no  satisfac- 
tion of  the  plaintiff's  claim:  Cumber  v.  Warn,  1  Str.  426;  Ear- 
rison  V.  Close,  2  Johns.  449  [3  Am.  Dec.  444];  FUch  v.  Sutton,  5 
East,  232;  Seymour  v.  Mntum,  17  Johns.  169  [8  Am.  Dec.  380]. 
And  a  mere  agreement  to  accept  less  than  the  real  debt,  would 
be  a  nudum  pactum:  Beathoote  v.  Crookshanks,  2  T.  B.  24.    But, 
in  my  judgment,  this  case  is  distinguishable  from  the  cases 
cited.    Here  was  a  beneficial  interest  acquired,  and  a  valuable 
consideration  received  by  the  plaintiffs,  when  they  agreed  to 
^ux^pt  less  than  their  whole  demand.    The  plea  avers  that  three 
promissory  notes,  drawn  by  the  defendant,  payable  to  David  W. 
Childs,  and  by  him  indorsed,  were  delivered  to  the  plaintiffs, 
ftnd  by  them  accepted  and  received  from  the  defendant,  in  full 
saUfifaction  and  discharge  of  the  promises  stated  in  the  declara- 
tion.   It  would  be  an  abuse  of  terms  to  call  this  a  mere  nudum 
jpoctum.   Here  was  inconvenience  to  the  defendant  in  procuring 
s  surety,  and  also  a  benefit  to  the  plaintiffs.     The  defendant 
bold  the  notes,  with  Childs'  indorsement,  and  offered  them  to 
secure  two  thousand  seven  hundred  and   fifty  dollars  of  the 
debt,  if  the  plaintiffs  would  relinquish  the  residue  of  their 
claim.    It  is  to  be  inferred,  that  Childs  lent  his  indorsement 
for  the  Bole  purpose  of  effecting  this  compromise.    The  plaint- 
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iffs  accepted  the  notes  as  payment  of  the  whole  debt;  and,  I 
think,  good  faith  and  sound  principle  require  that  this  ahould 
be  deemed  a  Talid  accord  and  satiafaction,  to  bar  the  plaintiff's 
action.    It  would  operate  as  a  fraud  upon  Ohilds,  the  indorser, 
whose  means  of  reimbursement  from  the  defendant  would  be 
greatly  impaired  if  this  plea  be  not  sustained.    If  Ghilds  had 
been  the  maker,  and  EUtchcock  the  mere  indorser,  the  caae,  as 
to  him,  Ghilds,  would  be  widely  different;  for,  if  Ghilds,  as  a 
real  debtor,  had  made  the  notes,  it  would  be  immaterial  to 
him  whether  he  paid  them  to  Hitchcock  or  to  his  indorsees. 
But,  independent  of  the  consideration  due  to  the  surety,  I  am 
of  opinion,  that  if  a  debtor  offers  additional  security,  on  condi- 
tion that  his  creditor  shall  giye  up  a  portion  of  the  debt,  and 
the  creditor  accepts  such  security  for  a  less  sum  as  a  satisfac- 
tion for  the  whole  debt,  it  is  a  valid  discharge,  on  the  ground 
of  accord  and  satisfaction:  Sheehy  v.  MdndemUe^  6  Granch,  253. 

In  the  case  of  FUch  ▼.  SuUon,  5  East,  231,  Lord  Ellen- 
borough  said:  ''It  is  impossible  to  contend  that  acceptance  of 
seyenteen  pounds  ten  shillings  is  an  extinguishment  of  a  debt 
of  fifty  pounds.    There  must  be  some  consideration  for  the 
relinquishment  of  the  residue;  something  collateral  to  show  a 
possibility  of  a  benefit  to  the  party  relinquishing  his  further 
claim;  otherwise  the  agreement  is  nudum  pactum;  but  the  mere 
promise  to  pay  the  rest  when  of  ability,  put  the  plaintiff  in  no 
better  condition  than  he  was  before."    In  the  case  of  Sleinman 
Y.  Magnus^  11  East,  390,  Lord  Ellenborough  said:  ''It  is  tme, 
that,  if  a  creditor  simply  agree  to  accept  less  from  his  debtor 
than  his  just  demand,  that  will  not  bind  him;  but  if,  upon  the 
faith  of  such  an  agreement  a  third  person  be  lured  in  to  become 
surety  for  any  part  of  the  debt,  on  the  ground  that  the  party 
will  be  thereby  discharged  of  the  remainder  of  his  debt,  the 
agreement  will  be  binding."    Here,  the  plaintiffs  haye,  in  &ct, 
**  lured  in  "  Mr.  Ghilds.     They  agreed  to  purchase  his  indorse- 
ment, and  the  price  to  be  paid  for  it  was  the  portion  of  the 
debt  which  they  agreed  to  relinquish  to  Hitchcock;  and  whj 
shall  Ihey  not  pay  the  price  as  well  as  enjoy  the  benefit  of  that 
contract? 

I  am  of  opinion  that  the  defendant  is  entitted  to  jodgiaent 
on  the  demurrer. 

Judgment  for  the  defendant. 


See  note  to  BareUi  v.  Brown,  10  Am.  Dec.  683,  for  cmm  upon  the  aabjael 
of  payment  by  a  note,  and  also  Vamer  v.  NoblAoroiugh,  caUe^  48^  and  ooi^ 
■tatiiig  the  law  of  Maine  in  this  respect. 
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Hooker  v.  Gumminqs. 

[SO  JoBSMm,  90.] 

fUTiBABUi  WissBS. — KaTigikble  riyera  are  those  wberam  the  tide  ebbe  and 
flowB;  and  ao  fur  the  right  of  fiahing  is  oommony  aa  well  aa  that  of  nar- 


BiiDiXB  IK  NoK-XATiOABLB  Watb8&— Li  noD-navigable  riven,  the  adjacent 
ownen  have  the  ezdnaiTe  right  of  fishing  opposite  their  land  to  the 
niddle  of  the  river;  but  the  pablio  have  an  easement  therein  as  high- 
ways, for  navigation,  and  in  this  sense  snob  rivers,  when  capable  of  navi- 
gstion,  may  be  regarded  as  pablio,  and  sabject  to  legislative  oontroL 

Anncr  Biobt  in  Salkok  biyxb.— The  fisheiy  in  Salmon  river  emptying 
into  lake  Ontario,  and  in  which  there  is  no  ebb  and  flow  of  the  tide,  is 
not  free  or  oonmion  to  all,  bnt  belongs  as  an  ezdnsive  rigiht  to  the  owners 
of  the  adjacent  land. 

Tbbpasb.  The  deolaxatioxi  contained  five  connts.  The  ma- 
terial aYexments  were  that  the  defendant  broke  into  the  plaintiff's 
done  in  the  town  of  Richland  in  the  county  of  Oswego,  and 
took  a  certain  qnantitj  of  fish  from  Salmon  river,  on  the  prop- 
erty of  the  plaintiffs.  The  defendant  denied  the  plaintiffs' 
exdnsive  right  to  the  waters  of  said  river,  and  claimed  it  was 
a  pablic  river,  and  as  such  was  the  common  right  of  all  for 
paaeage  and  fishing.  There  was  a  demurrer  on  the  part  of  the 
plaintiff,  and  a  joinder  thereon. 

A,  0,  Tfaicotf ,  in  support  of  the  demurrer. 

N.  WUHafM,  contra,  claimed  the  defendant  had  a  right  to  fish 

mthe  Salmon  river  as  it  was  a  public  river.    A  free  fishery  and 

a  oommon  fishery  mean   the    same  thing:    Go.  Lit.  122  a.; 

HaigraYe's  note,  23;   2  Bl.  Com.  40.     The  doctrine  of  Lord 

Hale,  admitted  in  late  American  cases,  that  the  flow  and  ebb  of 

the  tide  is  the  criterion  of  a  navigable  river,  is  not  tenable. 

The  troe  test  is  the  navigability  of  the  river.     Li   Warren  v. 

Matihews,  6  Mod.  73;  S.  0.,  1  Salk.  357,  Lord  Hale  lays  down 

the  true  role,  where  he  says:  '*  The  subject  has  a  right  to  fish 

in  all  navigable  rivers  as  he  has  in  the  sea."    In  Carter  v.  Mur* 

<x^,4Biirr.  2162,  Lord  liansfield  adopts  the  same  distinction: 

Seeifayor  {fLynn  v.  Turner,  Oowp.  87.    In  Ward  v.  OartweU, 

Chief  Justice  Willes,  Willes,  265,  268,  adopts  the  same  doc- 

^DM.   The  flowing  of  the  tide  makes  a  river  prima  facie  navig- 

>^le;  but  when  a  river  is  in  fact  navigable,  it  is  a  public  river, 

ud  every  one  has  a  right  to  navigate  and  fish  in  it :    MUe8  v. 

^,  Taont.  705.     In  Carson  v.  Blazer,  2  Binn.  475  [4  Am. 

^'  463],  Chief  Justice  Tilghmau  says  that  the  English  rule  is 
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not  applicable  to  the  large  fresh  water  riyers  of  Pennsylvania. 
In  Palmer  ▼.  Mulligan,  3  Oaines,  307  [2  Am.  Dec.  270],  all  the 
judges  considered  the  Hudson  river  above  tide  water,  where  it 
was  navigable,  as  a  common  highway,  though  the  chief  justice 
seemed  to  recognize  the  English  doctrine.  The  Salmon  river 
has  been  considered  as  a  common  highway,  as  appears  from 
statutes  regulating  fishing  in  it.  If  it  is  a  public  river,  any 
person  may  take  fish  therein;  for  fish  are  fercB  natures,  and  be- 
come the  property  of  the  first  taker:  2  Bl.  Com.  392,  403; 
Cooper's  Justinian,  b.  2,  tit.  1,  s.  12.  Trespass  will  not  lie; 
for  the  plaintiff  can  have  no  property  in  the  fish  until  he  takes 
them:  3  Mod.  97. 

By  Court,  Spenoeb,  C.  J.     The  case  of  Nevins  v.  Keeler,  6 
Johns.  64,  is  decisive  that  the  second  and  third  pleas  are  in- 
formal.    They  profess  to  answer  the  whole  decla^ration.     The 
defendant  should  have  justified  as  to  one  locus  in  quo,  and 
pleaded  not  guilty  to  all  but  one  close.     He  had  no  right  to 
narrow  the  plaintifiTs  declaration  in  the  manner  attempted,  and 
the  plaintiff  could  not  take  issue  on  the  allegation  that  the  sev- 
eral closes  were  one  and  the  same,  and  that  the  fisheries  were 
one  and  the  same.     But  the  real  question  in  the  cause  is 
whether  the  defendant  has  set  forth  in  the  third  plea  sufficieni 
matter  to  bar  the  plaintiff's  right  of  action.    He  alleges  that 
the  locus  in  quo  is  part  and  parcel  of  Salmon  river,  and  that 
the  part  thereof  in  which,  etc. ,  is  and  always  has  been  a  publio 
and  common  navigable  river,  in  which  the  waters  of  lake 
Ontario  have  flowed  and  reflowed,  and  that  every  citizen  of  the 
state  has  the  right  of  fishing  therein;  and,  therefore,  etc.,  justi- 
fying the  fishing  complained  of  by  the  plaintiff. 

We  cannot  consider  this  plea  as  setting  up  that  the  waters  of 
Salmon  river  are  not  fresh  water,  or  that  the  flowing  of  the 
waters  of  lake  Ontario  into  it,  and  the  reflowing  thereof,  are  the 
flux  and  reflux  of  the  tides,  or  anything  else  than  occasional 
and  rare  instances  of  a  swell  in  the  lake,  and  a  setting  up  of 
the  waters  into  the  river,  and  the  subsiding  of  such  swells,  nor 
can  we  understand  the  allegation  that  it  is  a  public  and  com- 
mon navigable  river  in  any  other  sense  than  that  it  is  used  with 
boats  and  small  craft.  I  will  not  say  that  we  can  judiciallj 
notice  the  real  state  of  the  facts,  but  they  are  indisputably  so; 
and  as  the  plaintiff  must  have  judgment  on  this  demurrer,  for 
the  formal  defects  of  the  pleas,  it  would  probably  be  desirable 
to  both  parties  that  the  court  should  pronounce  an  opinion  od 
the  facts  as  they  are,  and  as  they  would  prove  to  be  on  a  trial. 
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I  shall,  then,  aasame  that  Salmon  river  is  a  fresh  water  riyer, 
tbsfc  there  is  no  regular  flux  and  efflux  of  the  tide  in  it,  that  it 
is  nsTigable  only  for  boats  and  small  craft,  and  that  it  has  all 
been  gianted  bj  the  state  to  private  individuals. 

In  the  caae  of  The  People  y.  FlaU,  17  Johns.  195  [8  Am.  Dec. 
382],  we  were  not  called  upon  to  decide  this  question,  as  the  river 
Saranac  was  not  navigable  for  boats  of  any  description,  although 
salmon  ascended  into  it  beyond  the  obstruction  occasioned  by 
Piatt's  dam;  but  we  recognized  the  principles  of  the  common 
law  to  be  that,  in  the  case  of  a  private  river,  that  is,  where  it  is 
a  fresh- water  river  in  which  the  tide  does  not  ebb  and  flow,  and  is 
not  therefore  an  arm  of  the  sea,  he  who  owns  the  soil  has  prima 
facte  the  right  of  Ashing;  and  if  the  soil  on  both  sides  be  owned 
bj  an  individual,  he  has  the  sole  and  exclusive  right;  but  if 
there  be  different  proprietors  on  each  side,  they  own,  on  their 
xeepective  sides,  adflum  medium  aqucB.    We  considered,  in  the 
ease  referred  to,  that  it  was  not  inconsistent  with  this  right 
tbat  the  river  was  liable  and  subject  to  the  public  servitude,  for 
the  passage  of  boats;  the  private  rights  of  the  owners  of  the  ad- 
jacent soil  were  no  otherwise  affected  than  by  the  river's  being 
sabject  to  public  use.    The  same  doctrine  was  advanced  by 
lustice  Kent  in  Palmer  v.  Mulligan,  3  Gaines,  819  [2  Am.  Dec. 
270],  without  any  dissent  by  the  other  judges. 

The  case  of  Adams  y.  Pease,  2  Conn.  481,  has  been  published 
anoe  the  decision  of  the  case  of  The  People  v.  Plait,  and  there  is 
an  entile  coincidence  of  opinion.  All  the  judges  there  held  that 
the  owners  of  land  adjoining  Connecticut  river,  above  the  flowing 
and  ebbing  of  the  tide,  have  an  exclusive  right  of  fishing  oppo- 
site to  their  land,  to  the  middle  of  the  river,  and  the  public  have 
an  easement  in  the  river,  as  a  highway  for  passing  and  re-pass- 
ing with  every  kind  of  water  craft.  The  decision  of  that  case 
waa  placed  on  the  same  adjudged  cases  as  were  relied  upon  in 
the  case  of  The  People  v.  PlaU. 

The  defendant's  counsel  supposes  that  the  common  law  of 
England,  which  he  seems  to  admit,  if  applied  to  this  case, 
vould  be  decisive  against  his  client,  is  inapplicable  here,  as  our 
navigable  rivers  are  formed  on  a  much  larger  scale  than  those 
in  England;  and  that  where  the  judges  of  their  courts,  or  their 
elementaiy  writers,  have  said  that  the  right  of  fishing  was  a 
connnon  and  a  public  right  in  navigable  rivers  in  which  the 
tide  ebbs  and  flows,  they  have  adopted  the  ebbing  and  flowing 
oitbe  tide  as  evidence  of  the  navigability  only  of  the  river;  and 
that,  therefore,  where  the  fact  of  navigability  is  proved,  and 
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does  exist,  in  any  giyen  case,  the  riyer  is,  and  must  be.  public 
This  I  conceiye  to  be  a  mistaken  idea.  The  common  law  of 
England  considers  a  riyer  in  which  the  tide  ebbs  and  flows  an 
arm  of  the  sea,  and  as  nayigable,  and  devoted  to  the  pnblie  use 
for  all  pnrposes,  as  well  for  navigation  as  for  fishingf.  It  also 
considers  other  rivers  in  which  the  tide  does  not  eVb  and  flow 
as  navigable,  but  not  so  far  belonging  to  the  public  as  to  divest 
the  owners  of  the  adjacent  banks  of  their  exclusive  rigbta  to 
the  fisheries  therein. 

The  case  of  Oarwn  v.  Blower,  2  Bin.  475  [4  Am.  Dec.  463],  has 
been  relied  on  to  sustain  the  doctrine  contended  for  hy  the 
defendant's  counsel.    In  that  case  only  two  of  the  jud^^es  gave 
opinions  as  to  the  common  law  right  of  the  proprietor  of  the 
bank  or  margin  of  the  Susquehannah  to  the  exclusive  enjoyment 
of  the  fisheiy  opposite  to  his  shore;  and  it  will  be  seen  that  thej 
admit  the  common  law  of  England  to  be  in  favor  of  the  right 
claimed,  but  they  supposed  that  the  people  of  PennaylTania 
had  not  adopted  that  part  of  the  English  common  law,  as  it 
was  not  deemed  proper  in  that  country.    They  placed  great 
stress,  too,  on  several  acts  of  the  assembly  declaring  that  river 
to  be  a  highway,  and  regulating  the  fineries,  which  they  held 
to  be  incompatible  with  the  common  law  right.    They  rejected, 
as  inapplicable  to  them,  the  common  law  principle  that  the  flux 
and  reflux  of  the  tide  ascertained  the  character  of  the  river. 

Now,  I  do  not  feel  myself  authorized  to  reject  the  principleB 
of  the  English  common  law,  by  saying  they  are  not  suited  to 
our  condition,  when  I  can  find  no  trace  of  any  judicial  decision 
to  that  effect,  nor  any  legislative  declaration  or  provision  lead- 
ing to  such  a  conclusion.    Indeed,  I  concur  in  the  opinion  ex- 
pressed by  the  late  and  present  chief  justice  of  Connecticut,  in 
the  case  cited,  that  a  more  perfect  system  of  regulations  on  this 
subject  could  not  be  devised.    It  secures  common  rights  as  far 
as  Uie  public  interest  requires,  and  furnishes  a  proper  line  of 
demarkation  between  them  and  private  rights;  that  is,  by  con- 
sidering rivers  navigable  as  far  as  the  sea  flows  and  reflows,  and 
the  right  of  fishing  as  common  to  all;  and  rivers  not  in  that 
sense  navigable  above  the  flow  and  reflow  of  the  sea,  in  which 
the  adjoining  proprietors  have  the  exclusive  right;  and  I  con- 
cur in  the  doctrine  that  all  rivers  in  fact  navigable,  whether 
above  the  flow  of  the  tide,  or  whether  in  its  whole  extent  on* 
affected  by  the  tides,  in  reference  to  the  use  of  them  are  public, 
and  subservient  to  public  accommodation,  and  liable  to  govern- 
mental regulation.     I  agree  also  with  Chief  Justice  Hosmer,  in 
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the  poaiiion  that  the  doctrine  of  the  common  law  piomotee  the 
grand  ends  of  civil  sociefy,  by  pursning  that  wise  and  orderly 
maxim  of  asmgning  to  eTerything  capable  of  ownership  a  legal 
and  determinate  owner. 

Lord  Mansfield's  opinion  in  Carter  v.  MwrcoU^  4  Burr.  2162, 
hia  been  misconoeiyed;  the  defendant's  counsel  supposed  it  to 
Ve  farorable  to  the  pretensions  set  up  by  the  defendant,  but  it 
is diiecUy  otherwise.  He  says:  "In  nayigable  riyers,  the  pro- 
prietors of  the  land  on  each  side  haye  it  not;  the  fishery  is  com- 
mon, it  is  prima yocie  in  the  king,  and  is  public." 

The  case  under  consideration  was  that  of  a  nayigable  riyer 
vhich  was  an  arm  of  the  sea,  and  his  lordship  spoke  of  navig- 
able mers  in  the  common  law  sense  of  the  term,  or  of  such  as 
vere  arms  of  the  sea. 

The  defendant's  counsel  laid  some  stress  on  the  acts  of  the 
legislaiare,  2  B.  L.  544,  and  the  act,  sess.  37,  ch.  214,  regulat- 
ing fishing,  and  the  taking  of  salmon  in  Salmon  riyer.  These 
acts  pioTe  nothing,  for  the  legislature  haye,  confessedly,  the 
light  of  regulating  the  taking  of  fish  in  private  rivers,  and  do 
eTeiyyear  pass  laws  for  that  purpose,  as  to  rivers  not  navigable 
in  anj  sense,  and  which  are,  unquestionably,  private  property. 
There  moat  be  judgment  for  the  plaintiff,  with  leave  to  the 
defendant  to  plead  de  novo  on  payment  of  costs. 
Judgment  accordingly. 

bthenotetoilnioUy.  J/tNM^y,  10  Am.  Dea  366,  the  sabjeot  of  lAvigable 
viieiB,  and  the  rights  therein,  la  fully  conaidered.  See,  alao,  CommomoeaUh 
▼•  CMatown,  anttt  161.  It  aeema  settled  that  since  the  case  of  PwpU  v. 
^f^^AppFQuerM^  33  N.  Y.  461,  the  oommon  law  doctrine,  here  adopted  as 
t|»  nle  of  dedsioii,  that  the  beds  of  all  riyera  above  the  ebb  and  flow  of  the 
tidft,  whether  they  are  in  fact  navigable  or  not»  belong  to  the  land  owners  on 
**ch  ndfl^  tuque  ad  JUum  aqwB,  ia  rejected  in  New  York,  and  that  naviga- 
bility in  ^M^  is  now  regarded  aa  the  test  of  navigability  in  law  in  that  state. 
In  delhering  the  opinion  of  the  court  in  the  case  last  mentioned,  Davies,  J., 
Myi  that  the  deciaion  here  made  "cannot  be  sostained  on  principle  or 
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(90  JoflMOH,  lao.] 

^^■^nnnronoir  or  GoTEzrAsr  to  oiyb  Dbsd.— By  an  agreement  under  seal  the 
dafndant  covenanted  to  pay»  by  acertain  day,  a  stipulated  mm  for  a  lot 
<rf  laod,  and  the  plaintiff  therein  covenanted  that  he  would  then,  on  the 
pnionna&oe  of  this  covenant,  "execute  to  him,  his  heirs  and  assigns,  a 
S^od  warranty-deed  of  conveyance."  In  an  action  for  a  breach  by  the 
Pendant  it  was  held  that  the  covenants  were  dependent,  and  the  words. 
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"  a  good  warranty-deed  of  conveyance,'*  referred  to  the  instnuiient  and 
not  to  the  title,  and  a  plea  that  the  plaintiff  was  not  seiaed  waa  bad,  aa 
the  action  being  on  a  specialty,  a  failure  of  consideration  was  no  dfffpnsf. 
TsNDER  07  p£KroBMA2rG& — ^Where  a  vendor  has  agreed  to  ezeeate  a  good 
warranty  deed  of  conyeyance  at  a  certain  time,  when  the  imrrhaan  minnfj 
is  paid,  he  cannot  maintain  an  action  for  such  parchaae>moiftey  vithool 
having  execated,  or  actually  tendered  a  conv^Tanoe. 

AonoN  for  breach  of  covenant.    The  declaration  was  on  an 
agreement  under  seal,  dated  November  15, 1816,  in  which  the 
plaintiff  agreed  to  sell  to  the  defendant,  and  the  latter  agreed 
to  purchase,  a  certain  acre  of  land;  and  the  defendant  agreed  to 
pay  therefor  two  hundred  and  fifty  dollars  on  the  first  of  Janu- 
ary, 1818,  with  lawful  interest.    The  plaintiff  '*  covenanted  and 
agreed  that,  upon  the  faithful  performance  of  the  covenants 
aforesaid,  he  would  execute  to  the  defendant,  his  heirs  and 
assigns,  a  good  warranty-deed  of  conveyance  of  the  premises." 
The  declaration  stated  that  although  the  plaintiff  had  been 
ready  to  perform,  etc.,  the  defendant  had  failed  to  pay  as 
agreed.     The  defendant,  after  craving  oyer,  pleaded:    1.  That 
the  plaintiff,  on  the  first  day  of  January,  1818,  was  not  seised, 
nor  was  at  any  time  since,  and  had  not  then,  or  since,  a  right 
to  convey;    2.  That  the  plaintiff  did  not,  on  the  first  of  Janu- 
ary, 1818,  tender  or  offer  to  execute  to  the  defendant,  a  good 
warranty  deed,  nor  since  has  he  offered  to  do  so.    To  these 
pleas  there  as  a  general  demurrer. 

Hopkins,  in  support. 
Lynch,  contra. 

By  Court,  Sfenoeb,  0.  J.  1.  Is  it  competent  to  the  defendant 
to  draw  in  question  the  plaintiff's  title  to  the  lot  ?  And  what  is 
the  true  and  just  construction  of  the  plaintiff's  covenant  as  to 
title? 

In  Oazdy  v.  Price,  16  Johns.  268, 1  delivered  the  opinion  of 
the  court,  and  supposed  I  had  not  only  expressed  the  opinion 
of  my  brethren,  but  had  also  given  effect  to  the  spirit  of  all  the 
antecedent  cases  upon  the  subject.  I  shall  endeavor  to  shoir 
that  that  case  was  rightly  determined,  and  that  it  governs  this 
case,  in  the  point  now  under  consideration.  The  words  of  the 
agreement  there,  were,  ^*  that  the  plaintiff  covenanted  to  give 
the  defendant  a  good  and  sufficient  deed  for  the  premiaee,"  on 
a  particular  day.  One  of  the  defendant's  pleas  was,  that  on  the 
day.  when  the  deed  was  to  be  given,  the  plaintiff  was  not  law^ 
fully  and  rightfully  seised  of  a  good,  sure,  and  indefewnUe  estate 
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of  inheritanee  in  the  premises,  and  had  not  good,  right,  and 
lawful  power  and  anthoritj,  to  grant  and  convej  the  same. 

I  consider  the  coTenant,  in  that  case,  as  relating  merely  to 
the  validity  and  snfficiency  of  the  conveyance,  in  point  of  law, 
to  pass  whatever  right  the  plaintiff  had  in  the  lands,  to  the  de- 
fendant, and  the  case  of  Van  JE^  v.  The  OorporaHon  ofSchenoc* 
tody,  12  Johns.  442  [7  Am.  Dec.  830],  was  referred  to,  as  substan- 
tially deciding  the  question.    I  held,  that  the  words, ' '  good  and 
flufficient"  directed  only  the  species  of  deed  to  be  given,  and 
bad  no  reference  to  the  title  to  be  conveyed.    Here  the  plaintiff's 
eovenant  is,  to  execute  a  good  warranty  deed  of  conveyance  of 
Hie  lot,  and  if  the  case  of  OoMdy  v.  Price  was  correctly  decided, 
it  pats  an  end  to  the  question,  for  no  human  ingenuity  is 
capable  of  discriminating  the  two  cases.    The  case  supposed  to 
hold  a  different  doctrine,  is  that  of  Chde  v.  Robineon,  in  the 
court  of  errors,  2  Johns.  596,  and  it  is  true,  that  the  then  Ohief 
Justice  Kent  did  say,  that  a  covenant  to  execute  and  deliver  a 
good  and  sufficient  deed  of  a  piece  of  land  did  not  mean  merely 
a  conveyance,  good  in  point  of  form,  but  an  operative  convey- 
ance, one  that  carried  with  it  a  good  and  sufficient  title  to  the 
lands  to  be  conveyed,  and  he  proceeds  to  say,  that  the  appellant 
confessed,  in  his  answer,  that  this  was  the  understanding  of  the 
parties,  as  his  title  was  not  then  complete.    In  the  particular 
ease,  the  opinion  expressed  was  perfectly  correct,  but  we  must 
remember,  that  this  case  was  on  an  appeal  from  the  court  of 
chancery,  and  I  fully  concur  in  the  proposition,  that  where  a 
party  seeks  the  aid  of  a  court  of  equity,  to  enforce  a  specific 
execution  of  an  agreement,  for  the  acceptance  of  a  conveyance 
of  a  piece  of  land,  under  a  covenant  to  execute  a  good  and 
Boffieient  deed,  and  to  compel  the  payment  of  the  money  stipu- 
lated to  be  paid,  as  the  consideration  for  the  conveyance,  it 
would  be  a  good  defense  that  the  party  had  no  title. 

Whether  the  same  rule  prevails  at  law  is  a  question.  The 
next  case  relied  on  is  that  of  Judson  v.  ^oss,  11  Johns.  525 
(6  Am.  Dec.  892].  That  was  an  action  of  asgwmpsU  to  recover 
damages  for  the  breach  of  an  agreement  for  the  purchase 
of  land.  The  lands  were  sold  at  auction,  and  the  defendant 
became  the  purchaser  of  some  of  the  lots;  and  refusing  to 
perfect  the  contract,  the  suit  was  brought.  One  of  the  oon- 
ditiona  of  sale  was,  that  after  payment,  or  a  note  given  by  the 
puehaaer  for  the  consideration-money,  the  plaintiff  and  his 
wife  should  execute  and  acknowledge  a  deed,  with  warranty  of 
^,  except  as  to  quit-rents.    It  appeared  on  the  trial  that  the 
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lands  sold  were  under  a  mortgage  to  Donw  Fonda,  executed 
prior  to  the  sale,  for  nine  thousand  dollars.    It  waa    decided 
that  in  eyery  sale  like  that  there  is  a  condition  that  the  puzdiAser 
shall  not  be  bound  to  part  with  his  money  unless  the  seller  is 
able  to  give  him  a  title  according  to  the  terms  of  the  sale;  that 
the  conditions  of  sale  meant  not  only  that  the  plaintiff  wonid 
execute  a  deed  containing  a  covenant  of  warranty,  but  that  he 
had  the  power  to  give  a  deed  which  would  carry  an  indefeasible 
title  to  the  lots;  that  the  conditions  of  sale  specified  the  qnii- 
rents  as  the  only  incumbrance,  which  excluded  the  idea  that 
there  were  any  other. 

The  material  difference  between  the  case  of  Judson  ▼.  Wan^ 
and  this  case  is,  that  the  former  was  (uswrnpsU^  to  recover  the 
consideration*money ,  and  this  is  an  action  upon  a  coTenant  imdar 
the  hands  and  seals  of  the  parties.    It  is  perfectly  coaipetent 
to  the  defendant,  in  aasumpsU,  to  set  up  a  failure  of  considera- 
tion as  a  complete  defense.    In  that  case  the  lots  sold  were 
heavily  incumbered;   that  incumbrance  had    not   been  made 
known  to  the  purchaser;  and  one  of  the  conditions  of  the  sale 
was  that  the  lands  should  be  subject  only  to  a  quit-rent.    There 
was,  then,  a  failure  of  consideration;  and,  in  fact,  a  fraud  on 
the  purchaser  in  the  representation  of  his  title  to  the  land.  The 
defense  was  perfect,  and  conformable  to  all  the  decisions  on 
the  subject.    But  can  the  defendant  set  up  in  this  action  a  fail- 
ure of  consideration,  on  the  ground  that  the  plaintiff  had  not  a 
good  title  to  the  land  contracted  to  be  conveyed?    That  is  tiia 
only  question  presented  by  the  first  plea. 

In  Vraoman^  v.  Phdps,  2  Johns.  177,  it  was  expressly  decided 
that  a  specialty  could  not  be  invalidated  for  any  other  cause 
than  the  illegality  of  the  consideration.  And  it  is  there  stated 
to  have  been  repeatedly  decided  that  the  breach  of  a  written 
warranty,  as  to  the  quantity  of  the  goods  sold,  made  antece- 
dently, though  false  and  fraudulent,  and  though  it  may  have 
induced  the  defendant  to  make  the  purchase,  cannot  be  pleaded 
in  discharge  of  a  bond  given  for  the  consideration.  Subjoined, 
in  a  note  to  this  case,  is  the  case  of  Dorian  v.  Sammis,  upon  a 
writ  of  error  to  the  common  pleas  of  Queens,  in  which  this 
court  said,  there  is  no  case  in  which  a  bond  can  be  set  aside, 
but  where  the  consideration  is  void  in  law,  or  where  there  ii 
fraud.  A  mere  failure  of  consideration  is  no  defense  at  law. 
That  this  doctrine  is  well  founded,  the  case  of  CoUina  v.  Blan' 
tern,  2  Wils.  847,  and  1  Fonb.  112,  in  the  notes,  fully  show. 
Powell  on  Contracts,  vol.  1,  p.  838,  is  veiy  full  on  this  point 
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fie  eajB,  the  cause  or  consideratioii  is  not  inquirable  into,  but 
the  party  ought  only  to  answer  the  deed.  It  is  not  for  me  to 
question  the  wisdom  of  the  common  law,  in  denying  to  a  party 
who  has  entered  into  an  agreement,  under  his  hand  and  seal,  a 
right  to  impeach  it  on  the  ground  of  a  want  of  consideration. 
It  is  sufficient  that  the  law  is  so.  The  plea  in  ayoidance  of  a 
payment  of  the  money  stipulated  to  be  paid,  in  efiEect,  says, 
tbat  the  defendant  ought  not  to  pay  it,  because  the  plaintiff 
<iid  not  own  the  land  on  the  day  he  agreed  to  conyey  it,  nor 
has  he  since  owned  it.  This  is  showing  that  there  existed  no 
consideration  as  regarded  the  defendant,  for  if  he  paid  he 
would  get  no  equiyalent  for  his  money.  In  all  the  books  of 
precedents,  I  do  not  believe  there  is  such  a  plea  to  be  found. 
One  word  more  as  to  the  plaintiff's  covenant  to  execute  a  good 
warranty-deed  of  conveyance  of  the  lot  to  the  defendant.  It 
appears  to  me  that  it  is  impossible  to  torture  the  expression 
to  mean  that  he  will  give  a  good  title.  It  is  to  be  a  good  war- 
ranty-deed of  conveyance.  The  word  **  good  "  refers  only  to 
the  instrument  of  conveyance;  it  does  not  mean  that  he  will 
give  a  good  warranted  title.  I  am  far  from  supposing  that  if 
the  fact  set  up  in  the  plea  be  true,  the  defendant  is  remedi- 
less. On  the  contrary,  no  doubt,  he  would  be  entitled  to  the 
aid  of  the  court  of  chancery  to  protect  him  from  paying  his 
money  for  a  piece  of  land,  which,  though  the  plaintiff  should 
warrant  it  to  be  his,  yet  he  did  not  own.  All  I  contend  for  is, 
that  a  court  of  law  should  not  innovate  upon  ancient  and  uni- 
formly settled  principles,  from  the  notion  that  there  is  a  par- 
tieolar  hardship  or  injustice  in  the  case.  We  must  leave  parties 
to  their  remedies  according  to  known  principles. 

The  case  of  Van  Hjps  v.  The  Corporation  of  Schenectady,  was 
an  action  for  money  had  and  received,  and  the  plaintiff  was 
allowed  to  recover  back  that  part  of  the  consideration-money, 
as  to  three  lots,  that  were  held  adversely  to  the  titie  of  the  de- 
ffiDdants.  In  that  action,  the  court  adopted  the  principle, 
which  prevails  in  equity,  that  the  vendee  was  entitled  to  a  good 
tiUe;  and  as  he  had  paid  his  money  upon  a  defective  one,  he 
was  entitied  to  have  it  back.  That  doctrine  is  entirely  inappli- 
cable to  a  case  where  the  agreement  is  by  deed,  and  where  the 
extent  of  the  covenant,  and  its  import  only,  are  in  question. 

2.  The  second  plea  is,  that  the  plaintiff  did  not,  on  the  first 
of  January,  1818,  tender,  or  offer  to  execute,  to  the  defendant, 
a  good  warranty-deed  of  conveyance  of  the  lot,  nor  has  he  since 
offered  and  tendered,  etc.    The  case  of  Ooidy  v.  Price  shows 
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that  the  oovenantB  in  this  case  are  dependent.  The  whole  con- 
sideration-monej  was  to  be  paid  on  that  day;  and  on  the  pay- 
ment the  deed  was  to  be  given;  the  acts  were  to  be  ooncorreni. 
This  was  fully  and  clearly  settled  in  the  case  of  Chreen  y.  jBey- 
nold8y  2  Johns.  207,  and  in  Jones  ▼.  Oardner^  10  Johns.  2S6. 
The  same  principle  was  also  adopted  in  Pcrter  ▼.  Bose^  12 
Johns.  212  [7  Am.  Dec.  306]. 

Then  the  question  arises,  whether  the  plaintiff,  the  yendor,  ean 
maintiain  this  action,  without  an  actual  tender,  or  offer  to  convey. 
The  ayerment  in  the  declaration  is  only  that  he  was  ready  and 
willing  to  convey.  In  Oreen  v.  Beynolds,  the  court  say,  that  on 
such  a  covenant,  the  fair  intent  and  good  sense  of  the  contract  is, 
that  the  money  is  not  to  be  paid  until  the  deed  is  ready  to  be  de- 
livered; and  that  the  declaration  was  defective,  in  not  averring 
a  tender  of  the  deed  by  the  plaintiff.  So,  in  Jones  v.  Gardner, 
the  same  principle  is  repeated.  In  West  v.  Emmons,  5  Johns. 
181,  Van  Ness,  J.,  puts  the  decision  on  the  order  or  precedency 
in  which  the  acts  are  to  be  done.  There  the  defendant  was  to 
give  a  deed,  and  the  plaintiff  was  to  execute  a  bond  and  mort- 
gage; and  he  held,  that  an  averment  of  a  readiness  to  execute 
the  bond  and  mortgage  was  enough,  because  the  mortgage 
would  be  inefKcacious  until  after  the  deed  was  given.  Sagden, 
Law  of  Vendors,  162,  163,  lays  down  the  law  thus:  That  a  ven- 
dor cannot  bring  an  action  for  the  purchase-money  without  hav- 
ing executed  the  conveyance,  or  offered  to  do  so,  unless  the 
purchaser  has  discharged  him  from  so  doing;  and  that,  on  the 
other  hand,  a  purchaser  cannot  maintain  an  action  for  a  breach 
of  contract  without  having  tendered  a  conveyanea  and  the  pur- 
chase-money. In  the  case  of  PhiUips  v.  Fielding,  2  H.  Bl.  123, 
which  was  a  case  very  similar  in  its  facts,  it  was  decided,  that 
an  actual  conveyance  or  a  tender  and  refusal  was  essentiaUy 
necessary.  Here,  however,  the  defect  in  the  averment,  instead 
of  being  taken  advantage  of  by  demurrer,  has  been  pleaded; 
and  certainly  the  facts  pleaded  are  sufficient  to  bar  the  plaintiff's 
action,  if  well  founded.  There  must  be  judgment  for  the  de- 
fendant, with  leave  to  the  plaintiff  to  reply. 

Judgment  for  the  defendant  accordingly. 

Upon  the  point  that  a  contract  to  execute  "a  good  'wamnty-deed  of  con- 
▼eyance,"  may  be  satisfied  by  a  deed  with  warranty,  oonyeying  anch  tiUe 
as  the  grantor  has,  whether  the  title  «s  defective  or  not,  thia  case  is  not  now 
regarded  as  authority  in  New  York,  see  the  note  to  Porter  v.  NoytB,  aiiie,  SOl 
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EoBiMSON  V.  Ames« 

[y>  Joanos,  IM.] 

KoncB  WEiBB  Dbawxb  has  no  FuHSi. — Whenerw  the  dnwee  hat  any 
£iiiid%  or  there  ia  a  reaaonable  ezpectation  that  he  win  honor  a  faille 
Hm  drawer  ia  entitled  to  notioe  of  ita  diahonor,  and  doe  diligeDoe  in 


Tdkb  ov  PBxsENTifXNT.— Where  a  bill  ia  drawn  payable  at  aight*  or  a  cer- 
tain number  of  daya  after  eight,  there  ia  no  fixed  rule  for  ita  preaentment^ 
except  that  the  holder  ia  bound  to  nae  due  diUgenoe,  and  put  the  bill 
into  carcnlatioD. 

AflBtMPBiT  on  a  bill  of  exchange,  drawn  by  the  defendants, 
merchants  in  Augosta,  Georgia,  on  the  sixth  of  March,  1819, 
upon  Townsend  and  White,  in  New  York,  for  five  hundred  dol- 
lars, payable  sixty  days  after  sight,  to  Starr  and  Boss,  or  order, 
who  indorsed  to  the  plaintiff.  The  bill  was  presented  for 
acceptance  on  the  twentieth  of  May,  1819,  and  notice  of  non- 
acceptance  was  sent  by  mail  on  the  next  day  to  the  drawers. 
On  the  twenty-second  of  Jnly,  presentment  for  payment  was 
made,  which  was  refused  for  want  of  fonds.  Notice  of  non- 
payment was  sent  through  the  post-office,  two  or  three  daya 
afterwards,  addressed  to  the  defendants  at  Savannah. 

One  of  the  drawees  testified  that  on  the  twentieth  of  May, 
1819,  the  drawees  had  no  funds  belonging  to  the  defendants; 
but  had  then  accepted  drafts  for  them  to  the  amount  of  three 
or  four  thousand  dollars  beyond  funds  they  had  in  their  hands; 
that  the  want  of  funds  proceeded  from  a  fall  in  the  price  of 
cotton  shipped  by  the  defendants  to  the  drawees;  that  by  an 
agreement  the  defendants  were  authorized  to  make  purchases 
of  cotton  on  the  joint  account  of  themselyes  and  the  drawees, 
and  to  draw  for  the  amount;  that  on  the  twenty-sixth  of  April, 
1819,  Townsend  and  White  stopped  payment;  and  that  after 
the  aixth  of  March,  and  before  this  failure,  they  had  received  a 
considerable  amount  of  cotton  from  the  defendants,  but  had 
accepted  bills  of  the  defendants  to  an  amount  exceeding  the 
Talue  of  the  cotton  so  shipped,  and  the  difference  was  owing  to 
the  loss  on  the  cotton  shipped.  He  further  testified  that  if 
defendants  were  to  pay  all  the  bills,  Townsend  and  White 
would  owe  them  five  or  six  thousand  dollars.  It  was  proved 
that  the  mail  which  left  Augusta  about  the  tenth  of  March,  was 
lost,  and  that  the  mail  goes  from  that  place  to  New  York  in  ten 
days,  and  leaves  the  former  three  times  a  week;  and  that,  where 
faiUs  are  remitted  by  merchants,  it  is  the  usual  course  to  send 
the  bill  by  one  mail,  and  to  advise  by  the  next. 
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A  yerdiot  was  taken  by  the  plaintiff,  aabject  to  the  opinion  of 
the  court. 

A.  TaUmadge  and  P.  Btiggles,  for  the  pLiintiff. 

Buckley  and  Sloason,  contra. 

By  Court,  Spenoeb,  C.  J.  The  questions  in  this  case  are:  1. 
Whether  the  bill  was  transmitted  in  due  time;  and,  2.  Whether 
the  want  of  funds  in  the  hands  of  the  drawees  will  excuse  the 
delay  in  presenting  the  bill,  or  the  irregulariiy  in  the  notice  of 
the  non-payment  of  it. 

I  am  entirely  satisfied  that  there  is  no  foundation  for  saying 
the  defendants  are  precluded  from  setting  up  laches,  because 
they  had  no  right  to  draw  the  bill.     The  case  of  Bicherdihe  y. 
BoUmar,  1  T.  B.  406,  is  considered  the  first  case  deciding  that 
notice  to  the  drawer  of  the  dishonor  of  the  bUl  was  unneces- 
sary; and  in  that  case  the  drawer  had  no  funds,  and  knew  he 
had  none,  in  the  hands  of  the  drawee.    The  drawing  the  bill 
was  considered  a  fraud,  and  it  was  held  that  he  was  not  enti- 
tled to  notice,  and  could  not  be  injured  by  the  want  of  it.    It 
has,  however,  since  that  case,  repeatedly  been  decided  that 
where  there  are  any  funds  in  the  hands  of  the  drawee,  so  that 
the  drawer  has  a  right  to  expect  the  bill  will  be  paid,  or  where 
there  are  not  any  funds,  yet  if  the  bill  was  drawn  under  sueh 
circumstances  as  induced  the  drawer  to  entertain  a  reasonable 
expectation  that  the*  bill  would  be  accepted  and  paid,  the  per« 
son  so  drawing  it  is  entitled  to  notice;  and  a  fariiori,  he  is  en- 
titled to  have  the  bill  duly  presented.     The  rule  is  conectly 
laid  down  in  Olaridge  v.  Dalton,  4  ICau.  &  Sel.  229,  by  Lord 
Ellenborough.     The  principle  which  has  been  stated  is  TSiy 
ably  supported  by  Ohief  Justice  Marshall  in  French  y.  Jhe  Bank 
of  Columbia^  4  Cranch,  163,  where  the  principal  authorities  are 
reviewed.    There  is  nothing  more  important  than  that  in  ques- 
tions of  a  general  mercantile  nature,  there  should  be  a  uni- 
formity of  decision;  and  although  the  justice  and  equity  of  this 
rule  may  not  in  some  cases  be  perceived,  where  the  payee  has 
purchased  a  bill,  and  it  is  drawn  in  good  faith,  and  no  con- 
ceivable loss  has  happened  by  the  want  of  notice,  yet,  as  there 
may  be  cases  where,  though  there  were  no  funds  in  the  hands 
of  the  drawee,  the  drawer  may  be  injured  by  the  want  of  no- 
tice, it  is  better  that  the  rule  on  the  subject  should  be  genenl 
and  uniform  throughout  the  mercantile  world. 

In  the  cases  of  Miller  v.  Hacldey^  6  Johns.  875  [4  Am.  Dec 
872],  WeUon  v.  Buck,  4  Id.  144,  and  ifoeon  v.  JFVtmtitn.  8  U. 
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202,  it  vns  decided  that  if  a  bill  was  presented  for  aeoeptance, 
and  the  drawee  refused  to  accept  it,  and  notice  thereof  was 
dnij  ^Ten,  a  demand  of  payment  was  nnneoessary;  because 
the  drawer  was  fixed  already. 

2.  The  only  remaining  question  then  is,  whether  there  was 
Iftches  in  presenting  the  bill  for  acceptance;  for  there  is  no 
doubt  that  regular  notice  was  given  of  the  refusal  to  accept  the 
bill  the  day  subsequent  to  the  demand.  I  do  not  find  that 
where  a  bill  of  exchange  has  been  drawn  payable  at  sight,  or 
any  specified  number  of  days  after  sight,  that  there  is  any 
definite  or  fixed  rule  when  the  bill  shall  be  presented  for  ac- 
ceptance, other  than  this,  that  due  diligence  must  be  used. 
And  it  is  certain  that  with  respect  to  such  bills,  and  particularly 
where  they  are  negotiated  by  the  payee,  there  is  much  more 
latitude  as  to  the  time  of  presentment,  than  where  the  bill  has 
a  fixed  period  of  payment. 

In  the  case  of  JfuUiman  y.  D*Egu%no,  2  H.  Bl.  665,  which  is  a 
teiY  leading  case  on  this  subject,  the  judges  felt  the  di£6iculij 
of  saying  at  what  time  such  a  bill  should  be  presented  for  pay- 
ment. Chief  Justice  Eyre  obserred  that  the  courts  had  been  yeiy 
eantions  in  fixing  any  time  for  an  inland  bill,  payable  at  a  cer- 
tain period  after  sight,  to  be  presented  for  acceptance.  He 
Baid  that  if,  instead  of  drawing  their  foreign  bills  payable  at 
Tuanoes,  in  the  old  way,  merchants  chose  for  their  own  con- 
▼enienee  to  draw  them  in  this  manner,  and  to  make  the  time 
eommence  when  the  holder  pleases,  he  did  not  see  how  the 
courts  could  lay  down  any  precise  rule  on  the  subject.  But  he 
thought  the  holder  was  bound  to  present  the  bill  in  a  reasona- 
ble time  in  order  that  the  period  might  commence  from  which 
the  payment  was  to  take  place;  and  that  what  was  reasonable 
time  must  depend  on  the  particular  circumstances  of  the  case. 
B^er,  J.,  said,  that  he  thought  a  rule  might  thus  far  be  laid 
down  as  to  laches,  with  regard  to  bills  payable  at  sight,  or  a 
certain  time  after  sight,  namely,  that  they  ought  to  be  put  in 
dreulation.  If  they  are  circulated  he  said,  the  parties  are 
blown  to  the  world,  and  their  credit  is  looked  to;  and  if  a  bill 
diawn  at  three  days'  sight  was  kept  out  in  that  way  for  a  year, 
he  could  not  say  there  would  be  laches;  but  further  than  that, 
DO  rule  could  be  laid  down.  Heath,  J.,  observed  that  no  rule 
could  be  laid  down  as  to  the  time  for  prosecuting  bills  payable 
it  sight,  or  a  given  time  after;  that  in  the  French  ordinance  of 
16T8,  Postlethwaite's  Diet.  tit.  Bills  of  Exchange,  it  is  said  that 
>  hill,  payable  at  sight,  or  at  will,  is  the  same  thing,  and  that 
Qua  agreed  with  Marine. 
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Now  here  the  bUl  was  put  in  circulation  by  Boss  and  Stan ; 
and  although  it  is  probable  that  the  first  of  exchange  was  lost 
by  the  loss  of  the  mail,  we  are  not  authorized  to  consider  that 
as  a  fact  in  the  case;  but  I  cannot  say  that  upon  such  a  bill 
there  has  been  laches.  We  perceive  how  extremely  caatioas 
the  judges  were,  in  the  case  cited,  in  laying  down  any  rule. 
The  evident  inclination  of  their  minds  was  that  when  the  payee 
put  the  bill  in  circulation,  the  subsequent  holder  was  not  bound 
to  any  strict  presentment.  The  drawers  of  the  bill  evidently 
did  not  mean  to  limit  the  time  of  presentment,  by  making  the 
bill  payable  at  sixty  days  after  sight.  They  meant  to  give  a  lat- 
itude as  to  time  to  the  holder;  and  my  conclusion  is,  that  then 
is  not  such  laches  as  will  discharge  the  drawers. 

Judgment  for  the  plaintiff. 


Hallidat  V.  Martinet. 

[90  JOHBSOV,  168.] 

*MiiffoaANDA  OF  Dbgxased  Notabt. — ^A  deoeased  notary's  protett  and  mem- 
oranda kept  by  him  in  his  register,  proved  to  be  in  his  handwriting  an 
admissible  showing  dae  demand,  but  not  notice  to  the  indoner  whensach 
memoranda  did  not  state  where  the  indorser  resided,  nor  to  what  plsoe 
notice  to  him  was  sent. 

Ebbob  to  the  court  of  common  pleas,  or  mayor's  court  of  the 
city  of  New  York,  whero  an  action  of  assamfisU  was  brought 
against  Martinet  as  indorser  of  two  promissory  notes.  The 
principal  question  iuTolved  was  as  to  the  admission  of  certain 
memoranda  of  a  deceased  notary  as  evidence  to  change  the  io* 
dorser.    The  evidence  is  stated  in  the  opinion. 

Chriffin^  for  plaintiff  in  error. 

ArdhoUy  contra. 

By  Court,  Woodwobth,  J.  This  is  a  writ  of  error  to  the 
mayor's  court  of  New  York.  On  the  trial,  the  recorder  directed 
B  nonsuit  on  the  ground  that  the  evidence  offered  by  tbe 
plaintiff  was  not  sufficient  to  support  the  issue.  The  first  ques- 
tion is,  whether  due  diligence  has  been  used  to  demand  payment 
of  the  maker.  If  it  has,  then  whether  there  is  competent  evi- 
ience  to  charge  the  indorser. 

The  notes  were  protested,  in  1814,  by  William  Bleecker,  a 

notary  now  deceased.     The  protest  states  that  he  went  with  the 

'original  notes  and  made  inquiry  for'De  Bruges,  the  maker,  ib 
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order  to  demand  payment,  but  he  could  not  find  him.  The 
notes  are  dated  in  New  York,  and  there  is  no  OTidence  that  the 
maker  resided  elsewhere.  If  the  notary  had  been  living,  and 
testified  to  the  facts  contained  in  the  protest,  it  would  have 
been,  prima  facie,  sufficient  to  show  reasonable  diligence  to  de- 
mand payment  of  the  maker:  Stewart  y.  Eden,  2  Cai.  121  [2  Am. 
Dec.  222].  In  Wel^  v.  Barrett,  15  Mass.  880,  the  question  was  dis- 
cussed, whether  the  book  of  the  messenger  of  a  bank,  who  was 
dead,  in  which,  in  the  course  of  his  duty,  he  entered  memoranda 
of  demands  and  notices,  could  be  received  in  evidence  of  a  de- 
2xiaod  on  the  maker,  and  notice  to  the  indorser.  The  court 
admitted  the  evidence,  considering  the  principle  as  founded  in 
good  sense  and  public  convenience.  "What  a  man  has  said, 
when  Dot  under  oath,  may  not,  in  general,  be  given  in  evidence 
when  he  is  dead,  because  his  words  may  have  been  misconstrued, 
or  misrecollected,  as  well  as  because  it  cannot  be  known  that 
lie  was  under  any  strong  motive  to  declare  the  truth.  But  what 
a  man  has  actually  done  and  committed  to  writing,  when  under 
obligation  to  do  the  act,  it  being  in  the  course  of  the  business 
he  has  undertaken,  and  he  being  dead,  there  seems  to  be  no 
danger  in  submitting  to  the  consideration  of  a  jury.'' 

In  Price  v.  The  Earl  of  Torrington,  1  Salk.  285,  the  evidence 
given  to  charge  the  defendant  was,  that  the  usual  way  of  the 
plaintiff's  dealing  was,  that  the  draymen  came  every  night  to 
the  clerk  of  the  brew-house,  and  gave  him  an  account  of  the 
beer  they  had  delivered  out,  which  the  clerk  set  down  in  a  book 
kept  for  that  purpose,  to  which  the  draymen  set  their  hands; 
and  that  the  drayman  was  dead,  but  that  this  was  his  hand  set 
to  the  book;  this  was  held  good  evidence  of  a  delivery.  In  PU- 
vuttiT.  Maddox,  2  Salk.  690,  Holt,  0.  J.,  allowed  a  shop-book 
for  evidence,  on  proof  of  the  servant's  hand  who  made  the 
entries,  and  that  he  was  dead,  and  that  he  was  accustomed  to 
make  the  entries;  no  proof  was  required  of  the  delivery  of  the 
goods.  So,  also,  in  PriU  v.  Fairclough,  3  Camp.  N.  P.  805,  it 
was  held,  that  an  entry  by  a  deceased  clerk  of  the  plaintiff,  in 
a  letter-book^  was  admissible  evidence  under  the  circumstances 
of  that  case,  of  the  contents  of  a  letter.  Lord  EUenborough 
on  that  occasion  observes:  "  The  rules  of  evidence  must  expand 
according  to  the  exigencies  of  society."  In  3  Camp.  N.  P.  379, 
the  same  doctrine  is  recognized.  The  entry  of  the  deceased 
clerk  of  a  merchant  in  the  letter-book  was  received  in  evidence 
on  proof  that  it  was  made  in  the  usual  course  of  business  in 
merchant's  counting-house.    I  am  satisfied,  on  principle 
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and  anthoiity,  that  tlie  evidence  was  competent^  and  that  there 
was  due  diligence  to  demand  payment  of  the  maker. 

The  New  York  directory,  by  Longworth,  was  offered  in  evi- 
dence to  prove  that  neither  the  name  of  the  maker  nor  indoraer 
was  inserted  therein.  This  was  properly  overruled.  If  it  w^ 
evidence,  it  only  proved  that  neither  the  maker  nor  h 
rented  or  occupied  a  house;  they  might  have  been 
and  lodged  in  the  city,  notwithstanding.  It  did  not  establish 
the  fact  necessary  to  be  made  out;  but  it  was  not  evidence. 
For  aught  that  appears  Longworth  was  living,  and  might  have 
been  called.  If  he  was  dead  it  would  not  fall  within  the  rule 
which  I  have  already  considered. 

The  question  whether'^sufficient  evidence  was  given  to  <dutrge 
the  indorser  is  attended  with  more  difficulty.  When  the  holder 
of  a  bill  does  not  know  where  the  indorser  is  to  be  founds  he 
does  not  lose  his  remedy  by  not  communicating  immediate 
notice  of  the  dishonor  of  the  bill.  If  he  uses  reasonable  dili- 
gence to  discover  the  recddence  of  the  indorser,  notice  given  as 
soon  as  it  is  discovered  is  due  notice  of  the  dishonor  of  the  bill 
within  the  usage  and  custom  of  merchants:  Baieman  v.  Jos^^ 
2  Camp.  N.  P.  461. 

In  Chapman  v.  lApscomhe^  1  Johns.  294,  the  bill  was  drawn 
and  dated  at  New  York;  there  was  no  evidence  thiE^t the  plaintift 
knew  that  the  defendants  resided  at  Petersburgh.  He  inquired 
at  the  banks  and  elsewhere,  and  being  informed  that  the  draw- 
ers resided  at  Norfolk,  he  sent  a  notice  by  post  to  them,  and 
another  addressed  to  them  at  New  York.  This  was  held  suf- 
ficient, and  all  that  ought  to  be  required. 

The  evidence  for  the  plaintiff  did  not  bring  his  case  within 
the  principle  of  these  decisions.  The  book  entitled  "  Manhat- 
tan Protests"  being  the  register  of  protests  kept  by  Bleecker, 
contained  memoranda,  or  remarks,  at  the  foot;  at  the  bottom  of 
one  of  the  protests  there  are  the  following  words,  in  the  hand- 
writing of  Bleecker:  ''Put  notice  for  Martinet  in  post-office. 
W.  B/'  Also  the  words,  "  Left  notice  for  P.  L.  Martinet  at  B. 
Halliday's;  noticed  holder.     A.  W.  B." 

Anthony  W.  Bleecker,  a  witness,  says,  that  the  last  initials 
were  written  by  him  at  the  time;  that  he  has  no  recollection  of 
the  transaction,  but  has  no  doubt  he  left  the  notice  as  stated; 
that  it  was  the  custom  of  the  office  to  leave  notice  at  the  resi- 
dence of  the  indorser,  if  they  could  learn  where  it  was;  and 
if  they  could  not  discover  it  to  put  a  notice  in  the  post-office. 
He  has  no  doubt  that  such  inquiry  was  made;  but  he  could  not 
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•ay  whether  it  was  made  by  any  peraon.  This  eTidenoe  does 
not  prove  that  the  indoraer  liyed  in  New  York,  or  that  he  could 
not  be  fonndj  or  to  what  place  the  notice  in  the  post-office  was 
directed.  It  only  proyes  what  had  been  the  practice  of  the 
notary's  office  heretofore.  In  the  present  instance,  to  allow  this 
to  establish  the  fact,  that  the  indorser  could  not  be  found,  we 
must  substitute  conjecture  and  opinion  for  evidence.  The  fact, 
ihen,  is  not  made  out  by  this  witness;  and  William  Bleecker's 
memorandum  goes  no  farther  than  that  notice  was  put  in  the 
post-office. 

The  remarks  at  the  foot  of  the  other  protest,  subscribed  by 
McLean  states,  that  notice  was  put  in  the  post-office  for  Marti- 
net; but  the  witness  does  not  know  how  it  was  directed.  He 
states  that  it  was  the  custom  of  the  office  to  leave  notice  at  the 
residence  of  the  indorser,  if  they  could  learn  where  it  was,  and 
if  they  could  not  discover  it,  to  put  a  notice  for  him  in  the  post- 
office;  and  he  has  no  doubt  inquiry  was  made  for  the  residence 
of  Hartinet,  and  that  it  could  not  be  ascertained;  but  he  cannot 
Bay  that  such  inquiry  was  made  by  Bleecker,  the  vritness,  or  any 
other  person. 

StoUenwerck  proves  no  material  fact.  He  says,  that  in  1814, 
Hartinet  had  no  family,  nor  any  house  or  shop  in  New  York, 
and  that  he  had  been  the  greater  part  of  his  time  absent  from 
the  city,  having  been  employed  to  go  to  the  southward  with 
meichandise  to  dispose  of;  that  when  he  returned  to  New  York, 
he  renudned  a  sufficient  time  to  settle  his  accounts,  and  until  he 
was  sent  with  a  new  supply;  and  when  in  the  city  he  staid  at  and 
transacted  his  business  in  the  house  and  shop  of  StoUenwerck 
k  Brothers.  If  inquiry  had  been  made,  and  particularly  of 
this  witness,  the  holder  might  have  gained  information  where 
to  direct  a  notice,  if  the  indorser  was  not  then  in  New  York. 

It  remains  wholly  uncertain,  whether  diligent  inquiry  was 
made  for  the  indorser,  and  that  he  could  not  be  found;  and 
whether  he  resided  in  the  city  of  New  York,  or  at  what  other 
place.  The  notice  in  the  post-office  was  a  nullity,  unless  it  ap* 
peared  that  he  resided  at  some  other  place  than  New  York;  and 
if  he  did,  then  it  should  appear  that  the  notice  was  directed  to 
him  at  such  place. 

If  the  holder  of  the  note  has  done  all  that  a  diligent  and 
prudent  man  could  naturally  and  fairly  do  under  the  circum- 
aUnoes,  we  should  be  satisfied,  and  require  no  more.  If  the 
lu^taiy  had  stated  that  the  indorser  could  not  be  found,  as  he 
has  done  with  respect  to  the  maker,  he  would  have  made  out 
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Bufficient  to  entitle  the  plaintiff  to  recover;  bat  to  charge  a 
party  on  a  contract  i7?bicli  is  conditional  in  its  nature,  and 
creates  no  liability  until  certain  precedent  acts  are  performed, 
by  merely  proving  the  general  practice  of  the  office  in  other 
cases,  accompanied  by  the  opinion  of  a  witness,  not  resting  on 
any  recollection  or  knowledge,  bat  manifestly  derived  from 
such  usual  practice  only,  would,  in  my  judgment,  be  dangerous 
and  unjust.  There  could  be  no  security  in  the  administratioo 
of  justice  if  such  an  innovation  on  the  rules  of  evidence  should 
receive  the  sanction  of  our  courts.  We  are,  therefore,  of 
opinion  that  the  recorder  decided  correctly,  and  that  the  ji 
ment  of  the  court  below  ought  to  be  affirmed. 
Judgment  affirmed. 


SwETT  V.  Colgate. 

[aoJoBmos.lM.] 

WABBAirnr  Iicplixd  on  Salb.— A  warranty  of  title  only  ia  implied  on  ite 
sale  of  goods,  and  the  vendor  ia  not  anawerable  for  their  quality  <v 
goodness  unless  there  is  an  express  warranty  or  fraud.  '  Aooordm^, 
where  one  sells  what  was  supposed  to  be  barilla,  but  which  turned  oat 
to  be  kelp,  an  inferior  article  much  resembling  it,  and  of  little  value,  he 
does  not  warrant  the  genuineness  of  the  article  in  the  absence  of  an  ex- 
press warranty  or  fraud. 

EzPBBSS  Wabrantt — To  constitute  an  express  warranty,  it  is  essential  that 
the  affirmation  at  the  time  of  sale  should  be  intended  by  the  parties  as  a 
warranty,  otherwise  the  affirmation  ia  only  a  matter  of  opinioo  oc 
judgment. 

AssuMPsrr  for  goods  sold  and  delivered.  The  goods  were 
consigned  by  merchants  in  England  to  the  plaintiffs,  factors  in 
Boston,  who  sent  them  for  sale  to  New  York  as  barilla.  The 
factors  in  New  York,  pursuant  to  instructions,  offered  and  sold 
the  goods  on  a  credit  of  sixty  days  as  barilla.  It  was  agreed 
that  barilla  is  procured  from  a  plant  of  that  name  on  the  coasts 
of  the  Mediterranean,  and  there  manufactured,  and  contains 
soda  or  alkali,  used  therefore  in  the  manufacture  of  soap;  and 
for  this  purpose  it  was  bought  by  the  defendants,  who  were 
soap  manufacturers.  After  using  part  of  the  article,  the  de* 
fendants  discovered  it  was  kelp,  a  substance  greatly  resembling 
barilla,  but  containing  a  very  small  proportion  of  the  alkali  or 
soda,  and  is  made  in  Great  Britain  from  seaweed,  but  can  only 
be  distinguished  from  barilla  by  analysis.  Barilla  contains 
about  fifty  per  cent.,  but  kelp  not  more  than  five  per  cent.,  of 
alkali.    Kelp  is  not  used  in  America  in  the  manufacture  of  aoapi 
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though  in  Great  Britain  it  is  so  used  to  some  extent.  Previous 
to  the  sale  at  auction,  the  defendants  examined  it  several  times, 
and  a  sample  was  exhibited  at  the  time  of  sale.  The  factors  in 
Kew  Tork  knew  it  was  an  inferior  article,  but  did  not  know  it 
was  not  barilla.  The  defendants,  after  discoTering  it  was  not 
barilla,  made  an  offer  to  pay  for  that  they  had  used,  and  to 
return  the  residue;  but  this  was  refused,  and  suit  was  then 
brought  i^fainst  them. 

P.  A.  Jay,  for  the  plaintiff. 

Winter  and  Bolton^  contra. 

By  Court,  WoonwoRXH,  J.  The  defendants  purchased,  at 
auction  the  goods  in  question,  invoiced  as  barilla,  and  adver- 
tised and  sold  as  such;  but  there  was  no  warranty,  nor  any 
concealment  on  the  part  of  the  vendors. 

The  goods  were  consigned  by  certain  merchants  in  England 
to  tho  plaintiffs,  who  sent  them  to  Messrs.  Goodhue  &  Co.,  at 
New  York,  to  be  sold;  they  were  described  as  barilla  in  the 
bill  of  parcels.  After  the  purchase  the  defendants  discovered 
thai  the  article  purchased  was  not  barilla,  but  kelp.  Before 
the  sale  they  inspected  and  examined  it;  and  a  sample  was  ex- 
hibited at  the  time  of  sale.  Goodhue  &  Co.  knew  it  was  an 
article  of  bad  quality,  but  did  not  know  that  it  was  other  than 
baiilla. 

I  cannot  discover  anything  in  this  case  that  will  justify  the 
charge  of  unfairness  or  imposition.  Kelp  is  a  substance  greatly 
resembling  barilla,  and  from  which  it  is  not  easily  distinguish- 
able. The  defendants  first  made  the  discovery  after  they  had 
used  a  part.  There  is  no  ^ound  to  suppose  that  the  consignors 
knowingly  made  a  false  representation.  They  were  probably 
deceived  themselves,  and  cannot  be  subjected  to  the  imputation 
of  fraud.  The  question  then  is,  whether  the  loss  shall  fall  on 
the  seller  or  the  purchaser. 

By  the  common  law,  where  there  is  no  fraud  or  agreement 
to  the  contrary,  if  the  article  turns  out  not  to  be  that  which  it 
^as  supposed,  the  purchaser  sustains  the  loss;  the  rule  is, 
caveat  emptor.  If  he  doubts  the  goodness  of  the  article,  or 
does  not  choose  to  incur  the  risk  of  a  latent  defect,  he  may 
fcfttse  to  purchase  without  a  warranty.  The  leading  case  in 
this  court  is  Seixas  v.  Woods,  2  Cai.  48  [2  Am.  Dec.  215],  which 
was  an  action  for  selling  peachum  wood  for  brazilletto;  and  it  is 
▼eiy  analogous  to  the  present  case.  The  article  was  advertised 
and  invoiced  as  brazilletto,  and  described  as  such  in  the  bill  of 
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parcels,  and  suppoeed  bo  to  be  by  the  parties.  The  plaintaflTfl 
agent  saw  the  wood  when  unloaded  and  deliyered,  and  no  fraud 
was  imputed..  The  principle  established  was,  that  to  m^wtn^w* 
an  action  for  selling  one  article  for  another  there  must  be  either 
a  warranty  or  a  fraud.  This  seems  to  have  been  the  uniform 
language  of  the  English  law,  and  has  been  recognized  in  thia 
court  by  subsequent  decisions:  Snell  v.  Morris,  1  Johns.  96; 
Perry  t.  Aaron^  1  Johns.  129;  Defreeze  v.  Trumper,  1  Johns* 
272  [3  Am.  Dec.  829J;  Holden  v.  Dakin,  4t  Johns.  421;  Ikem  t. 
Meeker y  5  Johns.  864,  396;  Cunningham  y.  Spier,  18  Johns.  892; 
Fleming  v.  Slocum,  18  Johns.  408  [9  Am.  Dec.  224]. 

There  are  no  particular  words  prescribed  by  law  to  make  oat 
a  warranty,  but  it  is  essential  that  the  affirmation  made  at  the 
time  of  sale,  be  intended  by  the  parties  as  a  warranty,  and  this 
must  appear  by  the  eyidence,  if  it  does  not,  the  affirmation  is 
considered  a  mere  matter  of  judgment  and  opinion:  2  Gaines, 
66;  8  T.  B.  67.  The  article  sold  to  the  defendants  had  uni- 
formly been  considered  and  described  as  barilla.  The  bill  of 
parcels  followed  this  description,  which  both  parties  at  the  time 
belieyed  to  be  the  true  one,  but  it  was  evidently  an  opinion,  and 
not  a  warranty.  With  respect  to  the  title  to  the  goods  sold,  an 
express  warranty  is  not  necessary,  for  it  is  a  general  rule  that 
the  law  will  imply  a  warranty  of  title,  and  that  is  all  the  de- 
fendants can  require. 

The  rule  is  correctly  laid  down  in  2  Black.  Com.  461,  that 
"  with  regard  to  the  goodness  of  wares  purchased,  the  vendor 
is  not  bound  to  answer,  unless  he  expressly  warrants  them  Id 
be  sound  and  good,  or  unless  he  knew  them  to  be  otherwise, 
and  hath  used  any  art  to  disguise  them,  or  unless  they  turn  out 
to  be  different  from  what  he  represented  them  to  the  buyer:"  1 
Johns.  276.  The  latter  alternative  would  apply  to  a  case  where 
the  purchase  was  made  on  the  representation  of  the  vendor, 
without  seeing  the  article.  The  purchaser  would  not  be  bound 
to  pay  for  it,  if  it  proved  to  be  different  from  the  vendor's 
representation,  because,  then  it  is  not  the  thing  agreed  to  be 
purchased. 

If  a  vendor  agrees  to  sell  and  deliver  Madeira  wine,  and  be 
sends  Teneriffe,  the  vendor  is  not  bound  to  pay.  The  sale  in 
this  case  was  by  sample.  The  purchaser  was  not  bound  to  Ac- 
cept the  article  purchased,  unless  it  agreed  with  the  samplei 
but  it  did  agree  and  that  absolved  the  plaintiffs  from  furtiier 
responsibility:  4  Camp.  N.  P.  144.  There  was  no  implied  un« 
dertaking  as  to  the  quality.    A  sample  was  Uirlj  taken  from 
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Hie  balk,   the  defendant  exereised  his  judgment  on  it,   and 
bongbt  it  at  his  own  risk.    We  are  of  opinion  that  the  plaintifb 
aie  entitled  to  judgment. 
Judgment  for  the  plaintilTs. 

The  adbjecfe  of  implied  wairanties  on  the  sale  of  a  chattel  is  folly  examined 
in  tlie  note  to  Emerson  y.  Brigham,  6  Am.  Dec.  109.    See»  also^  the  note  to 
Brad/ord  v.  Manly,  7  Am.  Dec  122,  where  the  law  pertaining  to  a  sale  by 
sample  is  discussed.    In  the  note  to  SeixaB  v.  Woods,  2  Am.  Dea  220,  it  is 
dwwn  that  the  rule  laid  down  in  that  case,  and  followed  here,  in  relation  to 
wiRanties  of  qoality  upon  sales  of  chattels,  has  been  modified  in  New  York 
by  the  decision  in  Hawkins  v.  Pemberton,  51  N.  T.  198,  where  it  was  held 
that  any  positive  affirmation  of  the  quality  of  an  article,  understood  and  relied 
on  by  tiie  vendee  as  such  is  an  espress  warranty.     This  modification  of  the 
rule  la  noticed  and  approved  in  White  v.  MiUer,  71  N.  Y.  118,  where  Seixas 
▼.  IToorfs  and  the  principal  case  are  both  referred  to  as  holding  an  exceptional 
doctrine.    It  was  there  decided  that  where  a  vendor  of  an  article  describes 
it  by  a  particnlar  commercial  designation  and  the  purchaser  buys  upon  the 
futk  of  such  description,  it  amounts  to  a  warranty  that  the  article  answers 
the  designation.    Hence,  a  vendor  of  garden  seeda  having  sold  certain  cab- 
bage seed,  describing  it  as  "laige  Bristol  cabbage  seed,"  it  was  held  that  this 
a  warranty  that  the  seed  was  of  that  variety. 
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[90  JoHasoir,  2a0.] 

ItaoBiTr  or  Cladc  ithder  Foaaoir  AasaasuEJsrt, — ^Piayment  l^  a  garnishee 
IB  Tgngl««<i  under  regular  legal  process  issued  from  a  court  in  London,  at 
tbe  instance  of  assignees  of  a  bankrupt  there,  of  a  debt  due  by  a  citizen 
in  New  York  to  the  bankrupt,  is  a  sufficient  bar  to  an  action  brought  here 
for  such  debt»  by  trustees  for  the  creditors  of  the  bankrupt  imder  the 
Attachment  law,  notwithstanding  the  attachment  here  was  issued  before 
the  money  of  the  debtor  came  into  the  hands  of  the  garnishee,  or  even 
before  the  foreign  attachment  issued  in  England. 

Abbuhpbef  brought  by  the  plaintiflEs  as  trustees,  appointed 
pniBoant  to  the  attachment  law,  for  the  creditors  of  one  Mul- 
let, an  absent  debtor,  against  the  executors  of  Isaac  Clason, 
deceased.  There  were  the  usual  money  counts  in  the  declar* 
ation,  and  one  on  an  account  stated  between  Olason  and 
Mullet,  alleging  a  promise  from  Clason  to  Mullet.  The  case 
was  submitted  on  the  following  facts:  Olason,  a  merchant  of 
New  York,  died  in  February,  1816,  and  the  defendants  are 
his  executors.  At  the  time  of  his  death  he  was  indebted  to 
M.  on  an  account,  in  the  sum  of  two  thousand  six  hundred  and 
oxfcy-fiye  pounds  one  shilling  and  ten  pence.  After  this  sum 
became  due  and  payable  M.  became  a  bankrupt  under  the  laws 
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of  England,  oil  the  fourteenth  of  Febniaiy^  ISIS,  and  on  the 
same  day  an  assignment  was  duly  made  to  one  Page.     On  the 
twenty-fifth  of  February,  1815,  the  commissioners  of  baakraptcy 
and  Page  assigned  all  the  personal  estate,  according  to  the  laws 
of  England,  to  three  assignees.    On  the  twenty-sixth  of  Febm- 
ary,  1815,  M.,  in  consideration  of  ten  shillings,  assigned  to  the 
same  three  assignees,  '*  all  the  debts,  personal  estate  and  eflSdcts 
whatsoever,  of  him,  F.  M.,  not  being,  arising  or  growing  within 
England,  which  he  was  entitled  to,  or  possessed  of,  or  which 
any  other  person  or  persons  were  possessed  of,  or  entitled  to, 
in  trust  for  him,"  for  the  same  purposes  mentioned  in  the  for- 
mer deeds  of  assignment. 

Mullet  was  an  English  subject  resident  in  London,  where  he 
had  been  in  business  for  upwards  of  twenty  years.    On  the  ser- 
enth  of  August,  1816,  a  warrant  was  issued  under  the  act  against 
absconding  debtors  to  attach  his  estate,  and  the  plaintiA  weire 
duly  appointed  trustees  for  the  creditors  pursuant  to  that  act 
In  Clason's  life-time  a  vessel  belonging  to  him  was  libeled  and 
condemned  in  the  admiralty  of  Halifax,  from  which  he  appealed, 
and  he  appointed  Baring  Brothers  &  Co.,  in  London,  to  prose- 
cute the  appeal,  who,  after  compromising  the  appeal,  received 
on  his  behalf  a  large  sum  of  money.    Li  October,  1818,  Mullet  s 
assignees  in  London  attached  this  money,  and  in  the  lord  mayoi^s 
court  a  judgment  was  given  in  favor  of  the  assignees  for  thiee 
thousand  and  twenty-four  pounds  one  shilling  and  six  pence, 
the  money  of  defendant  in  the  hands  of  Baring  Brothers  &  Co., 
and  the  latter  were  compelled  to  pay  the  money  under  an  execu- 
tion.    The  former  trial  in  another  suit  between  the  parties,  in 
the  court  of  chancery,  is  reported  in  8  Am.  Dec.  581.    The  juiy 
in  the  present  case  rendered  a  verdict  for  the  plaintiffii  under 
instructions,  and  the  case  was  now  submitted  for  the  opinion  of 
the  court. 

Cainea,  for  the  plaintiff. 

P.  A.  Jay,  contra. 

PiiATT,  J.  Three  points  are  presented  in  this  case:  1.  Whether 
the  assignment  by  the  commissioners  of  bankrupt  in  England 
(being  prior  in  date)  transferred  this  chose  in  action  to  the 
assignee  of  the  bankrupt,  in  opposition  to  the  claim  of  the 
trustees  under  the  attachment  here;  2.  Whether,  if  that  stat- 
utory assignment  was  inoperative,  the  assignment  made  persoD- 
ally  by  Mullet  to  the  same  assignee,  was  effectual  in  regard  to 
the  debt  due  from  Clason;   3.  Whether  the  payment  to  the 
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Midgneoo  of  the  bankmpt  in  England,  tinder  the  oirotunstanoeB 
ef  the  ease,  ia  a  good  defense  to  this  action. 

1  have  read  with  attention,  the  opinion  of  his  honor  the  chan- 
edknr,  in  a  case  between  the  same  parties,  and  involTing  the 
wme  questions:  4  Johns.  Ch.  460  [8  Am.  Dec.  681];  and  it 
presents  a  new  occasion  to  admire  the  extent  and  aocoracj  of 
his  researches,  and  the  liberal  principles  of  public  policy  which 
characterize  his  decisions.   After  a  luminous  reyiew  of  the  cases, 
authorities,  and  learned  dicta  on  this  head,  the  chancellor  de- 
creed in  f aTor  of  the  defendants,  and  on  all  the  points  here  stated. 
I  fully  concur  with  him  in  opinion,  that  in  respect  to  the  own- 
er's control  oyer  it,  during  peace,  personal  property  ought  to 
hare  no  locality;  and  my  mind  would  most  willingly  be  led  to 
the  oondnsion,  that  it  would  be  a  most  just  and  wise  rule  of 
international  law  that  the  sequestration  of  personal  property 
for  the  benefit  of  creditors,  which  is  prior  in  point  of  time, 
should  attach  to  itself  the  distribution  of   the  whole  funds, 
wherever  situated.    But,  however  fit  and  conyenient  such  a  rule 
might  be  for  the  general  interest  and  security  of  commerce,  yet, 
BO  long  as  the  eyil  passions  and  infirmities  of  our  nature  re- 
main, I  fear  it  is  rather  to  be  desired  than  expected. 

To  be  practicable  and  just,  the  rule  must  not  only  be  recip- 
rocal and  uniyersal,  but  it  must  be  administered  eyerywhere, 
with  a  liberal  equity  and  an  enlightened  impartiality  that  would 
inspire  uniyersal  confidence;  and  which,  I  fear,  cannot  reason- 
ably be  expected  from  the  variously  modified  organs  of  judicial 
power  in  different  countries. 

It  is  admitted,  ''that  every  country  may,  by  positive  law, 
legolate,  as  it  pleases,  the  disposition  of  personal  property 
foand  within  it,  and  may  prefer  its  own  attaching  creditor  to 
any  foreign  assignee,  and  no  other  authority  has  a  right  to  ques- 
tion the  determination:''  4  Johns.  Ch.  471  [8  Am.  Dec.  587 1. 
This  shows  that  the  liberal  rule  contended  for  by  our  chancellor 
and  by  Lord  Hardwicke,  Justice  Bathhurst,  Lord  Oamden, 
Lord  Thurlow,  Lord  Loughborough,  Lord  Eenyon  and  Lord 
Eldon,  has  not  yet  ripened  into  a  law,  obligatory  on  the  com- 
munity of  nations:  8iU  v.  Warswick,  1  H.  Bl.  691;  Solomons  v. 
Jio»,  Id.  131,  note;  JoUeU  y.  Deponthieu,  Id.  182,  note;  Hunter 
V.  Potts,  4  T.  R.  182;  Blahes,  Ex  parte,  3  Cox,  398;  PhUips  v. 
Hunter,  2  H.  Bl.  402;  Stein's  case,  1  Bose  Cas.  in  Bankruptcy, 
Appendix,  462;  Selhig  v.  Davies,  2  Dow.  230;  2  Bose,  291; 
Smith  y.  Bmhanan,  1  East,  6;  NeaJe  y.  Cottingham,  1  H.  Bl. 
182,  note. 
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In  this  long  list  of  cases,  the  English  judges  haye  g^enexmlly 
adyanded  gratuitoas  dUda^  fat  bejond  what  was  required  to  de- 
cide the  cases  before  them;  and  I  therefore  feel  a  strong^  impres- 
sion that  his  honor  the  chancellor  has  allowed  to  some  of  them 
more  weight  of  authority  than  they  merit. 

In  the  case  of  Cleve  v.  Milla,  1  Cooke  B.  Laws,  4  ed.  303, 
Lord  Mansfield  held,  "  that  the  statutes  of  bankrupts  do  not 
extend  to  the  colonies;  but  the  assignments  under  such  com- 
missions are  considered  as  voluntaiy,  and  as  such,  take  place 
between  the  assignees  and  the  bankrupt,  but  do  not  affect  the 
rights  of  any  other  creditors." 

In  the  case  of  Solomons  v.  Boss,  1  H.  Bl.  131,  note,  wiiieh 
came  before  Mr.  Justice  Bathurst,  sitting  for  Lord  Northington, 
in  1764,  '"  Messrs.  DeneufyiUes,  merchants,  at  Amsterdam,  cor- 
responded with  Michael  Solomons  and  Hugh  Boss,  merchants, 
of  London.     On  the  eighteenth  of  December,  1769,  the  I>eneaf- 
Tilles  stopped  payment;  on  the  first  of  January,  1760,  the  cham- 
ber of  desolate  estates,  in  Amsterdam,  took  cognizance  thereof, 
and  on  the  next  day  they  were  declared  bankrupts,  and  coraton 
or  assignees  appointed  of  their  estates  and  effects.     On  the 
twentieth  of  December,  1769,  Boss,  who  was  a  creditor  of  the 
bankrupts  to  the  amount  of  near  three  thousand  pounds,  made 
an  affidavit  of  his  debt  in  the  mayor's  court  of  London,  and 
attached  their  moneys  in  the  hands  of  Michael  Solomons^  who 
was  their  debtor  to  the  amount  of  one*  thousand  two  hundred 
pounds.    On  the  eighth  of  March,  1760,  Boss  obtained  judg- 
ment by  default  on  the  attachment,  and  thereupon  a  writ  of  exe- 
cution issued  against  Michael  Solomons,  who  was  taken  in 
execution,  but  being  unable  to  pay  the  one  thousand  two  hun- 
dred pounds,  gave  Boss  his  note,  payable  in  a  month;  on  which 
Boss  caused  satisfaction  to  be  entered  on  the  record  of  the 
judgment. 

''  A  few  days  after,  one  Israel  Solomons,  who  had  a  power  of 
attorney  from  the  curators  to  act  for  them  in  England,  filed  a 
biU,  making  himself  and  the  curators  plaintiffs,  praying  that 
the  defendant,  Michael  Solomons,  might  account  with  them  for 
the  effects  of  the  bankrupts  which  were  in  his  hands,  might  pay 
and  deliver  the  same  over  to  Israel  Solomons,  for  the  use  of  the 
curators,  and  be  restrained  from  paying  or  delivering  them  over 
to  Boss. 

*'  Michael  Solomons  then  filed  a  bill,  by  way  of  interpleader, 
praying  an  injunction,  and  that  he  might  be  at  liberty  to  bring 
the  one  thousand  and  two  hundred  pounds  into  court.    This 
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money  was  accoidinglj  paid  into  the  bank  in  the  name  of  the 
aocoontant-geneial,  pursuant  to  an  order  of  the  court. 

"The  decree  directed,  in^er  alia,  that  the  stock  purchased 
with  the  money  paid  into  the  bank  should  be  transferred  to 
Israel  Solomons  for  the  benefit  of  the  creditors  of  the  bankrupts, 
and  that  Boss  should  deliver  up  the  note  given  by  Michael  Sol* 
omons  for  one  thousand  and  two  hundred  pounds,  to  be  can- 
celled." 

In  JoUeU  V.  Deponihieu,  1  H.  Bl.  132,  note,  before  Lord  Cam- 
den, in  1769,  Deneufvilles,  merchants,  at  Amsterdam,  stopped 
payment  on  the  thiitieth  of  July,  1763.  On  the  eighth  of  October 
following,  the  plaintifis  were  appointed  curators  of  their  effects, 
and  the  bankrupts  owed  the  defendant,  Deponthieu,  of  London. 
On  the  fifth  of  January,  1764,  the  defendant,  Deponthieu,  at- 
tached the  money  of  the  bankrupts  in  the  hands  of  Baril,  a 
debtor  of  the  bankrupts.  Pending  the  attachment  the  curators 
filed  their  bill  for  an  account  between  the  bankrupts  and  Baril, 
and  that  the  balance  might  be  paid  to  them,  and  the  defendant, 
Deponthieu,  be  restrained  from  proceeding  on  the  attachment. 
The  decree  was,  "that  the  plaintiffs  recover  the  balance  due, 
and  that  a  perpetual  injunction  issue  against  proceeding  on  the 
attadmient.'' 

In  the  case  of  Mawdedey  v.  Parke  (Lincoln's  Inn  Hail),  1779, 
before  lords  commissioners  Smythe  and  Bathurst,  1  H.  Bl.  680, 
as  stated  by  Serjeant  Hill,  without  contradiction,  in  8UX  v.  TTors- 
wich^  ''the  defendants  were  assignees  under  a  commission  of 
bankrupt  against  Campbell  and  Hayes,  and,  after  the  assign- 
ment to  them  from  the  commissioners,  several  of  the  bankrupt's 
creditors  in  Bhode  Island  attached  a  debt  due  from  the  plaintiff 
to  the  bankrupt,  in  pursuance  of  an  act  of  assembly  there 
aathoiizing  such  process.  The  plaintiff  coming  to  England,  the 
assignees  brought  an  action  at  law  against  him,  and  the  bill 
was  filed  for  an  injunction,  the  plaintiff  offering  to  pay  what  (if 
anything)  should  appear  to  be  due  to  the  assignees,  after  de- 
ducting what  should  be  recovered  against  him  by  the  plaintiffs 
in  the  foreign  attachment. 

"The  assignees,  by  their  answer,  insisted  that  the  property  of 
the  bankrupts  was  vested  in  them  before  the  writs  were  served 
<m  the  plaintiff,  and  therefore  that  he  had  no  money  or  effects 
belonging  to  the  bankrupts  in  his  hands,  and,  consequently, 
that  the  plaintiffs  in  those  vnits  were  not  entitled  to  recover 
anything.  An  injunction  had  been  granted,  and  on  showing 
cause  why  it  should  not  be  dissolved,  the  lords  commissioners, 
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Smjthe  and  Bathurst,  continuecl  the  injtmction  to  the  hearing, 
and  refnsed  to  order  the  plaintiff  to  bring  the  money  into  court, 
but  directed  that  he  should  give  security,  to  be  approved  of  by 
the  master,  to  pay  the  defendants  what,  if  anything,  should  be 
decreed  to  be  due;  and  they  were  of  opinion  that  the  assignment 
did  not  divest  the  property  out  of  the  bankrupts,  as  the  debt 
was  due  in  the  plantations,  but  only  gave  the  assignees  a  right 
to  sue  for  it;  that  the  creditors  there  had  also  a  right  to  sue  for 
it,  who,  having  commenced  a  suit  first  and  recovered  a  judgment 
there,  had  gained  a  priority  over  the  defendants,  though  it  was 
admitted  that  there  had  been  two  cases,  one  determined  by  Mr. 
Justice  Bathurst,  sitting  for  Lord  Northington,  the  other  hy 
Lord  Camden,  where  commissions  of  bankrupts  were  issued 
in  Holland,  and  some  of  the  bankrupts'  effects  attached  in  Lon- 
don, and  the  attachments  were  ordered  to  be  discharged,  and 
the  money  or  effects  paid  to  the  assignees;  and  though  it  was 
argued  by  the  counsel  for  the  defendants,  that  the  rule  in  that 
respect  ought  to  be  reciprocal,  yet  it  was  answered  that  the 
bankrupt  laws  were  not  received  in  the  plantations,  and  there- 
fore this  case  was  not  like  those  two  which  were  mentioned, 
there  being  bankrupt  laws  in  Holland." 

It  is  important  to  remark  here  that  as  Mr.  Justice  Bathnnt 
decided  the  case  of  Solomons  v.  Boss  in  1764,  he  must  have  con- 
sidered it  inapplicable  to  the  case  of  Mawdedey  v.  Parbe,  whidi 
was  also  decided  by  him  in  1779.  Perhaps  he  may  have  been 
influenced  by  the  consideration  that  between  Holland  and  Eng- 
land there  was  a  near  vicinity,  and  what  is  of  more  importance, 
that  a  complete  reciprocity  existed  as  to  the  remedy,  because  a 
bankrupt  law  existed  in  both  countries. 

Solomons  v.  Boss,  and  JoUett  v.  Deponlhieu,  are  the  only  cases 
in  which  the  English  courts  have  awarded  the  benefit  of  this 
rule  to  any  other  than  British  subjects;  and  it  is  to  be  lamented 
that  the  meager  reports  of  those  cases  contain  '*  merely  dxy  de- 
cisions unaccompanied  with  argument  or  illustration." 

Lord  Karnes,  in  his  Principles  of  Equity,  written  in  1766, 
b.  3,  c.  8,  s.  6,  p.  673,  4  ed.,  discussing  the  veiy  question  as  to 
the  extent  and  effect  of  the  English  bankrupt  laws,  says:  "Ia^ 
cannot  force  tbe  will,  nor  compel  any  man  to  make  a  convej- 
ance.  In  place  of  a  voluutary  conveyance,  when  justice  re- 
quires it  to  be  granted,  all  that  the  legislature  can  do  is  to  be 
themselves  tbe  disponers;  and  it  is  evident  that  their  deed  of 
conveyance  cannot  reach  any  subject,  real  or  personal,  but  what 
is  within  their  territory.     This  makes  a  solid  difference  between 


Aug.  1822.]  HoucBS  v.  Bemsen.  275 

a  Tolaniaiy  and  a  legal  conyejance.  The  former  has  no  rela* 
tion  to  place;  the  latter^  on  the  oontraiy,  has  the  strictest 
relation  to  place,  and  reaches  not  lands  nor  moTable  extra 
ierritarium.  We  may,  then,  with  certainty,  conclude  that 
the  statotoxy  transference  of  property  from  the  bankrupt  to 
the  oommissionerB  cannot  cany  any  effects  in  Scotland; 
these  are  sobjeeted  to  onr  own  laws,  and  our  own  judges, 
and  cannot  be  conyeyed  from  one  person  to  another,  by  the 
aathority  of  any  foreign  statute.  The  English  bankrupt  stat- 
utes, however,  are  not  disregarded  by  us." 

It  seems  to  me  that  the  true  principle  is  that  the  assignees  of 
a  bankrupt  are  in  the  same,  and  no  better  situation,  than  the 
bankrupt  himself,  in  regard  to  foreign  debts.    They  take,  sub- 
ject to  erexy  equity,  and  subject  to  the  remedies  provided  by 
the  laws  of  the  foreign  country  where  the  debt  is  due;  and 
when  permitted  to  sue  in  a  foreign  country,  it  is  not  as  assignees 
haying  an  interest,  but  as  representatives  of  the  bankrupt. 
The  law  of  the  domicile  haying  sequestered  the  bankrupt's  estate, 
so  as  to  divest  him  of  the  control  of  it,  and  appointed  them  to 
a^minitttAy  it,  they  staud  here  on  the  footing  of  administrators 
merely,  with  a  right  of  suing,  in  common  with  other  creditors; 
bat  our  law  will  not  regard  the  chose  in  action  as  exclusively 
appropriated  to  their  use,  and  the  preference  can  only  be  gained 
by  pursuing  the  remedies  which  oar  laws  afford.    This  rule  was 
exemplified  in  the  case  of  Mdtodesley  v.  Parke,  before  cited.    The 
assignees  of  the  English  bankrupt  are  to  be  regarded  as  stand- 
ing in  the  shoes  of  the  bankrupt;  and  if  Mullet  had  himself 
brought  this  suit,  the  attachment  would  certainly  be  a  bar  to 
his  claim. 

In  Bird  v.  Caritai,  2  Johns.  843  [3  Am.  Dec.  433],  it  was  decided, 
that  the  assignees  of  an  English  bankrupt  could  maintain  a  suit 
here,  in  the  name  of  the  bankrupt,  and  that  case  did  not  require 
a  decision  on  the  point  now  before  us.  It  is  a  principle  uni- 
Tersally  acknowledged,  that  a  discharge  of  a  bankrupt,  or  in- 
sohent  debtor,  affords  no  relief  from  his  foreign  debts.  It  has 
no  effect  beyond  the  jurisdiction  where  it  is  granted:  Quin  v. 
ffKeef,  2  H.  Bl.  563;  Pedder  y.  McMaster,  8  T.  R.  609;  Smithy. 
Budianan,  1  East,  6;  Van  Eaugh  v.  Van  Arsdaln,  3  Caines,  154 
[2  Am.  Dec.  259];  SmUh  v.  Smith,  2  Johns.  235  [3  Am.  Deo. 
410].  It  seems  unequal  and  inconsistent,  to  give  such  effect 
to  the  bankrupt  system  of  any  country,  as  to  strip  the  bankrupt 
of  all  his  personal  property  and  choses  in  action,  in  a  foreign 
countiy,  and  yet  leave  him  bound  for  all  that  be  owes  abroad. 
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Tbe  English  bankrupt  law  is,  in  its  nature  and  origin,  penal, 
against  every  person  who  commits  an  act  of  bankruptcy,  it  de« 
nouDces  that,  he  shall,  ipso  facto,  be  divested  of  all  his  estate, 
and  according  to  the  genius  of  the  system  and  the  practice 
under  it,  the  proceedings  are  strictly  in  invUum.     Our  '*  act  for 
giving  relief  in  cases  of  insolvency,"  is  entirely  different  in  its 
character.     In  theory  and  practice,  it  is  a  remedy  Toluntazily 
resorted  to  by  the  debtor,  to  obtain  a  discharge,  upon  a  cessio 
bonorum.     His  honor  the  chancellor  says  (Hcdmea  ▼.  BemjKn): 
**  We  are  bound  to  give  effect  to  the  assignment,  becaose  it  is 
equivalent  to  a  voluntary  act  of  the  party  oyer  his  own  property," 
etc.     ''  Every  man's  assent  is  to  be  presumed  to  a  statute,"  and 
he  adopts  the  language  of  Parsons,  C.  J. :  Ooodwin  v.  Jones,  3 
Mass.  617  [3  Am.  Dec.  173],  that  '*  he  considered  the  assignment 
under  the  bankrupt  laws  as  the  party's  own  act,  since  it  was  in 
execution  of  laws  by  which  he  was  bound,  and  since  he  Tolun- 
starily  committed  the  act  which  authorized  the  making  of  it." 
But,  with  great  respect,  it  appears  to  me,  that  it  would  be  unwise 
:  and  unsafe  to  extend  this  doctrine  so  far.     May  it  not,  with 
•equal  justice  be  said,  that  if  an  Englishman  commits  an  act  of 
•treason,  the  consequent  forfeiture  of  his  estate  shall  be  deemed 
'equivalent,  here,  to  his  own  voluntary  transfer;   because  he 
spontaneously  did  the  act,  which,  according  to  the  laws  of  his 
country,  worked  the  forfeiture  ?    As  to  the  acts  of  govemmenis, 
generally,   throughout  the  world,   such  reasoning  should  be 
sparingly  indulged.    It  may  easily  be  pushed  to  an  extreme 
that  would  be  cruel  and  absurd. 

The  maxim  that  *'  every  man  is  presumed  to  be  assenting, 
und  a  party  to  the  laws  of  his  own  country/'  may  be  just  or 
unjust,  according  to  the  application.  When  applied  to  Mullet, 
the  English  bankrupt,  and  to  his  English  creditors,  it  is  just 
and  proper,  but  in  my  judgment,  it  is  not  applicable  to  crediton 
who  owe  no  allegiance  to  Oreat  Britain;  who  have  not,  in  any 
«ense,  actually  or  virtually  assented  to  her  laws,  and  who  ask 
nothing  of  her  tribunals.  National  comity  requires  no  more, 
ihan  that  we  should  lend  our  aid  in  giving  effect  to  such  asfiign* 
ments,  so  far  as  may  be  done  without  impairing  the  remedies, 
or  lessening  the  securities,  which  our  laws  have  provided  for  our 
citizens.     * '  Apices  juris  non  sunt  jura. " 

The  point  decided  in  the  case  of  Sill  v.  Worswickf  1 H.  Bl.  665, 
extended  no  further  than  what  I  here  concede,  namely:  that 
an  English  creditor,  after  an  act  of  bankruptcy,  cannot  attach, 
in  a  foreign  country,  money  due  to  the  bankrupt,  without  be< 
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ing  liable  to  refund  it  to  the  aBsigneeB.  It  was  a  question  be- 
tween the  British  subjects  all  around,  and  a  British  oouri 
treated  them  as  parties,  who  had  virtuallj  assented  to,  and 
were  hound  by  the  act  of  their  own  goTemment.  I  admits 
however,  that  the  reasoning  of  Lord  Loughborough  in  support 
of  that  decision  embraced  a  wider  scope.  Lord  Loughborough^ 
in  that  case,  page  693,  says:  "The  court  of  St.  Christophers 
ought  unquestionably  to  have  preferred  the  title  of  the  as- 
signees to  the  title  of  the  creditor  using  the  process  of  attach- 
ment, because  the  law  of  the  country  to  which  the  creditor 
making  the  demand  was  subject  had  Tested  that  property  in  the 
plaindfib."  The  case  of  FhUips  v.  Hunter,  2  H.  BL  402,  before 
all  the  judges  in  the  exchequer  chamber,  was  also  a  question 
as  to  the  effect  of  the  English  bankrupt  laws  between  British 
subjects.  The  case  of  Hunter  v.  PoUs,  4  B.  B.  182,  is  of  the  same 
character,  the  parties  being  all  British  subjects.  I  admit,  with- 
out doubt  or  scruple,  that  these  cases  were  all  rightly  decided; 
but  BO  far  as  the  reasoning  and  illustrations  of  those  learned 
judges  transcended  the  cases  before  them  with  a  view  to  estab- 
lish a  favorite  theoiy,  I  enter  my  humble  dissent. 

As  observed  by  Yeates,  J.,  in  MUne  t.  Mareton^  6  Binn.  369  [6 
Am.  Dec.  466]:  "It is  one  thing  to  assert  that  assignees  of 
bankrupts  under  foreign  institutions  should  be  allowed  by  the 
Gourtesy  of  nations  to  support  suits,  as  representatives  of  such 
bankrupts,  for  debts  due  to  them;  and  it  is  another  thing  to 
give  efficacy  to  those  institu&ons  to  cut  out  attaching  creditors, 
although  posterior  in  point  of  time,  who  have  commenced  their 
proceedings  under  the  known  laws  of  the  government  to  which 
Aey  owed  allegiance,  and  from  which  they  were  entitled  to 
protection. "  It  is  important  to  bear  in  mind  that  the  rule  con- 
tended for  by  the  courts  in  England  and  Ireland  is  that  under 
a  commission  of  bankrupt,  the  property  passes  by  relation  to 
the  act  of  bankruptcy.  In  that  respect  Chancellor  Kent  ad- 
mits that  in  Solomons  v.  Boss,  ''the  application  of  the  rule  was 
pnabed  too  far.''  And  he  also  protests  against  the  same  ex- 
tension of  the  rule  in  Neal  v.  CoUingham,  for  it  gave  effect,  he 
ttys,  to  the  title  of  the  assignees  by  relation  back,  beyond  the 
time  of  their  appointment,  to  the  time  of  the  act  of  bankruptcy 
committed;  and  so  overreached  the  time  of  the  attachment." 
And  he  says:  "This  doctrine  of  relation  is  a  positive  rule  of 
mere  municipal  policy,  which  no  other  country  is  bound  to 
^opt,  as  it  would  lead  to  great  inconvenience,"  etc.  I  confess 
I  do  not  see  on  what  principle  we  can  adopt  or  reject  the  rule 
by  halves. 
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It  is  a  wise  and  essential  proyision  of  the  bankmipt  law,  that 
it  shall  operate  by  relation  to  the  act  of  bankruptcy,  withont 
which,  the  benefits  of  that  law  could  not  be  secured;  andeyeiy 
other  part  of  the  system,  to  my  apprehension,  is  equally  "  of 
mere  municipal  policy."  If  we  acknowledge  it  as  a  binding 
rule  in  any  respect,  I  prefer  to  adopt  it  in  all  its  parts;  because 
I  think  it  more  just  and  equal  with  that  feature  than  without  it. 
If  foreign  courts  exercise  the  right  of  modifying  the  English 
bankrupt  law,  by  neglecting  that  part  of  it,  they  necessarily 
introduce  prolixity  and  confusion. 

It  would  open  a  door  to  fraud  and  unjust  preferences  by  a 
bankrupt,  and  would  require  a  different  rule  of  distribution,  as 
between  foreign  and  domestic  creditors.     How  do  we  know  that 
Great  Britain  will  accede  to  this  provisional  ratification  of  the 
rule?    If  the  municipal  law  of  the  domicile,  in  regard  to  the 
rights  of  creditors,  and  the  distribution  of  the  fund,  is  not  to 
be  the  sole  and  uniform  standard,  it  seems  to  follow  that  there 
is  no  international  rule  on  the  subject;  for  if  we  have  the  right 
thus  to  modify  it  in  one  feature,  every  other  country  has  an 
equal  right  to  amend  it  in  other  particulars.     It  is  this  dis- 
cretionary power  in  a  foreign  court,  to  judge  of  the  fitness  of 
the  municipal  law  of  the  domicile  (which  is  claimed  by  his  honor 
the  chancellor),  that  will,  in  my  judgment,  render  it  impracti- 
cable to  establish  such  a  rule  in  the  community  of  sovereigns. 

Mr.  Bose  terms  the  rule  of  com|ty,  as  acknowledged  in  Eng- 
land, "international  bankrupt  law."    But  his  honor  the  chan- 
cellor, more  cautiously,   and,  I  think,   more  correctly,  says: 
*'  The  rule  is,  that  comity  is  to  be  observed,  quatenus  sinepreju' 
dido  indvlgeniium  fieri  potest"    After  all,  it  is  mere  comity;  not 
international  law.     As  a  general  proposition,  I  would  extend 
this  comity  to  every  nation,  whose  system  of  jurisprudence,  and 
whose  local  vicinity  give  assurance  that  it  will  be  reciprocated 
with  fidelity  and  convenience.     But  the  relative  condition  of 
nations  is  so  various  and  so  variable,  the  interruptionB  by  wars 
and  embargoes  so  frequent,  and  the  remedies  against  bankrupt 
and  absconding  debtors  are  so  diverse  and  unequal  in  variouis 
countries,  as  to  render  this  rule  of  comity  extremely  difficult  in 
its  application.     For  instance,  there  are  no  countries  more  alike 
in  their  principles  of  jurisprudence  and  their  commercial  habita, 
than  Great  Britain  and  the  United  States;  and  none,  where  this 
rule  of  comity  would  be  more  easy  or  more  equal  in  its  appli- 
cation; and  yet  the  mere  fact,  that  in  one  there  is  a  bankrupt 
law,  and  in  the  other  none,  destroys  in  a  great  degree  the 
equality  and  reciprocity  of  such  a  rule. 
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The  advantage  is  greatly  in  favor  of  Oreat  Britain^  because 
onr  foreign  attachment  laws  are  much  more  limited  in  their 
objects  and  extent  than  the  English  system  of  bankruptcy. 
There,  if  a  merchant  or  trader  commits  an  act  of  bankruptcy,  a 
creditor  may  sue  out  a  commission,  and  (according  to  this  rule) 
divest  the  debtor  of  all  his  personal  estate  in  this  coimtiy,  and 
appropriate  it  to  the  payment  of  all  his  debts;  but  if  a  bank- 
rupt merchant  resident  in  New  York  were  proprietor  of  millions 
of  personal  property  in  England,  our  laws  afford  no  means  for  se« 
qaestering  such  property  for  the  payment  of  his  debts,  although, 
perhaps,  all  his  creditors  reside  in  this  state.  It  is  plain,  there- 
fore, that  if  Oreat  Britain,  by  issuing  a  commission  against  a 
bankrupt  merchant  of  London,  can  spring  a  net  which  shall 
coyer  all  the  effects  of  such  bankrupt  throughout  the  world,  and 
draw  them  all  to  her  own  forum  for  distribution,  it  is  in  her 
hiinds  a  powerful  commercial  engine,  which  no  other  nation 
has  the  means  of  counteracting.  In  regard  to  attachment 
laws.  Great  Britain  has  equal  and  similar  weapons  with  our 
own.  Besides,  the  fact  cannot  be  disguised  that  Great  Britain 
having  the  most  extended  commerce,  and  her  merchants  and 
manufacturers  crediting  abroad  vastly  more  than  they  owe  to 
foreign  creditors,  has  a  strong  and  peculiar  interest  in  contend- 
ing for  a  rule  which  draws  to  herself  the  distribution  of  all  the 
effects  which  her  lucrative  commerce  has  dispersed  over  the 
globe.  Suppose  a  commission  of  bankrupt  had  been  issued, 
and  an  assignment  made  by  the  commissioners  in  England,  one 
month  before  a  declaration  of  war  between  that  country  and 
the  United  States,  what  would  be  the  condition  of  the  bank- 
nipf  8  property,  and  of  his  creditors  in  this  country,  if  that  rule 
be  acknowledged  ?  Must  the  American  creditors  be  told — ^You 
cannot  attach,  because  the  assignees  in  England  are  the  vested 
owners?  And  as  the  war  forbids  them  to  sue,  or  to  come  here 
to  protect  the  property,  therefore  let  it  rot  or  be  wasted;  when 
the  war  ends,  you  may  go  to  England  and  prove  your  debts, 
and  look  for  dividends. 

In  my  judgment,  the  most  convenient  and  practical  rule  is, 
that  statutory  assignments  as  to  creditors  shall  operate  intra 
terrilorium  only.  If  our  citizens  conduct  themselves  with  a 
reference  to  our  own  laws,  in  regard  to  the  property  of  their 
debtors  found  within  our  jurisdiction,  it  seems  reasonable  that 
they  should  reap  the  fruits  which  those  laws  promise  to  them. 

This  forms  a  standard  of  private  rights,  which  all  can  easily 
understand  and  conform  to;  but  if  an  attachment  against  an 
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absent  debtor's  property  found  here,  may  be  superseded  by  a 
statutory  assignment,  previously  made  at  St.  Petersbargh  or 
Calcutta,  where  the  debtor  resides,  the  remedy  offered  bjr  our 
statute  becomes  illusory  and  hazardous.  Let  each  goyemment^ 
in  such  cases,  sequester  and  distribute  the  funds  within  its  juzis- 
diction,  and  the  general  result  will  be  faTorable  to  the  intereeta 
of  creditors  and  to  the  harmony  of  nations. 

It  is  an  established  and  universal  rule  that,  independent  of 
express  municipal  law,  personal  property  of  foreigners  dying 
testate    or  intestate  has   locality.     Administration  must   be 
granted  and  distribution  made,  in  the  country  where  the  prop- 
erty is  found;  and  as  to  creditors,  the  lex  rei  sUcs  prevails 
against  the  law  of  the  domicile,  in  regard  to  the  rule  of  prefer- 
ences.   In  principle,  I  can  perceive  no  substantial  difference 
between  that  case  and  the  present.    Why  should  not  a  liberal 
comity  also  demand  that  the  first  grant  of  letters  of  adminiatra- 
tion  should  draw  to  it  the  distribution,  among  creditors,  of  the 
whole  assets,  wherever  situated?    The  plausible  reason  for  the 
distinction  may  be,  that  the  interests  of  commerce  require  a 
discrimination  in  favor  of  the  assignees  of  bankrupts.    But,  in 
practice,  I  believe  it  will  be  found  that  commerce  is  equally 
affected  by  the  rule  in  both  cases;  because  the  rule,  in  either 
case,  can  seldom  be  applied,  except  to  merchants  and  i3?ader8; 
and  whether  administration  be  committed  to  the  executors  or 
administrators  of  a  dead  man,  or  to  the  assignee  of  a  bankrupt, 
is  not  very  important  as  to  the  point  before  us.    Anomalies  are 
inconvenient  in  the  law,  and  should  not  be  allowed  without 
strong  reason. 

In  deciding  this  question,  it  is  an  important  consideration,  as 
a  matter  of  fact,  besides  the  deference  and  respect  due  to  those 
tribunals,  that  the  supreme  court  of  Pennsylvania,  the  superior 
court  of  Connecticut,  the  general  court  and  court  of  appeals  of 
Maryland,  and  the  supreme  court  of  the  United  States,  have  de- 
cided against  the  rule  of  comity  claimed  by  the  English  courts: 
MUne  V.  Morelon,  6  Binn.  353  [6  Am.  Dec.  466];  Taylor  v.  Gear, 
1  Eirb.  313;  WaUia  v.  PaUeraon,  2  Harris  &  McH.  463;  see,  also. 
Bush  V.  McLain,  1  Id.  236:  opinion  of  Mr.  Dulany,  in  1766; 
Harrison  v.  Sterry,  6  Cranch,  289. 

Chief  Justice  Marshall  on  this  point  merely  says:  '*  The  bank- 
rupt law  of  a  foreign  country  is  incapable  of  operating  a  legal 
transfer  of  property  in  the  United  States."  The  subject  was 
worthy  of  the  powerful  mind  of  that  venerable  and  enlightened 
jurist;  and  with  the  chancellor,  I  regret  "  that  a  litigated  point 
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of  law,  of  great  importance/'  should  have  been  settled  "  by  a 
dxy  decision,  unaccompanied  with  argument  or  illustration." 

It  was,  however,  a  point  neoessaiy  to  the  dedsion  of  the  case; 
and  we  are  not  at  liberty  to  regard  the  opinion  as  obiier  dictum. 
I  am  not  aware  of  a  contrary  decision  in  any  of  onr  sister  states; 
ind  so  long  as  onr  supreme  national  tribunal,  to  which  all 
sheila,  and  all  citizens  of  other  states  in  the  union,  may  compel 
a  resort,  denies  to  Qreat  Britain  the  comity  which  she  has 
tendered  to  us,  it  can  hardly  be  expected  that  a  discrimina- 
tbn  will  hereafter  be  made  by  the  English  courts  in  favor  of 
the  state  of  New  York,  even  if  the  supreme  judicial  tribunal  of 
Uiis  state  should  accede  to  the  rule  of  Westminster  hall. 

I  am  of  opinion  that  although  such  a  rule  of  comity  between 
England,  Scotland  and  Ireland,  and  also  between  the  states 
of  our  confederacy,  may  be  conyenient  and  of  easy  applica- 
tion; yet  as  between  independent  nations,  it  is  so  unstable 
and  precarious,  and  subject  to  so  many  qualifications,  and  liable 
to  so  frequent  interruptions,  and  necessarily  involves  a  discre- 
tion so  large  and  so  delicate  as  to  forbid  a  reasonable  hope  that 
it  can  ever  form  a  solid  basis  for  private  rights.     Besides,  the 
expense  and  delay  of  going  abroad  to  prove  debts,  and  to  claim 
dividends  may  be  extremely  inconvenient;  and  during  wars  and 
embargoes,  so  frequent  in  many  countries,  such  intercourse 
would  be  unlawful.     If  it  be  an  advantageous  rule,  let  it  be  the 
subject  of  treaty;  and  then  our  rights  will  not  depend  on  the 
undefinable  and  capricious  theory  of  judicial  comity,  but  on  the 
force  of  positive  obligation.    I  do  not  mean,  however,  to  sug- 
gest a  doubt  but  that,  independent  of  the  statutory  transfer, 
a  bona  fide  assignment,  for  valuable  consideration,  or  for  pay- 
ment of  debts,  freely  made  by  such  foreign  creditor  himself, 
would  be  valid  against  a  subsequent  attachment  here;  nor  do  I 
laean  to  question  the  settled  principle  of  national  jurisprudence, 
bj  which  the  succession  to,  and  disposition  of,  personal  property, 
18  regulated  by  the  law  of  the  owner's  domicile,  in  regard  to 
testamentary  bequests,  and  the  succession    to   the  personal 
estates  of  intestates;  and  I  admit  that  the  same  general  law 
governs  the  rights  of  the  marriage  contract.    In  the  impressive 
language  of  Lord  Ellenborough,  6  East,  131,  let  it  be  re- 
eehoed  acnnw  the  Atlantic  that  these  rights  have  here  **been 
long  settled  in  principle,  and  laid  up  amongst  our  acknowl- 
edged rules  of  jurisprudence."    But  these  rights  depend  on  a 
pnnciple  of  public  policy  which  does  not  apply  to,  and  which 
ean  never  come  in  conflict  with,  creditors,  against  whom  the 
elaimants  last  referred  to  have  no  rights,  at  home  or  abroad. 
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2.  The  next  question  is,  whether  the  assignment  made  per- 
sonally  by  Mullet,  after  the  commission  of  bankruptcy,  was 
effectual  to  transfer  this  chose  in  action  to  the  assignees.  In 
the  first  place,  I  doubt  its  validity,  because  it  was  merely  col- 
lateral to  the  proceedings  under  the  commission,  and  was  in 
some  degree  compulsory.  But  there  is  a  stronger  ground  of 
objection.  I  admit  that  as  between  the  bankrupt  and  his 
assignees,  and  English  creditors,  they  are  all  bound  by  the  law 
of  their  own  country;  and  although  I  deny  the  effect  of  the 
statutory  assignment  to  create  a  lien  here,  so  as  to  depriTe 
American  creditors  of  their  remedy  by  attachment  under  our 
laws,  yet  it  seems  to  me  that  the  bankrupt,  M.,  by  the  law  of 
his  domicile,  was  incapacitated  to  make  any  assignment  after  the 
act  of  bankruptcy  for  which  the  commission  issued;  as  to  him, 
all  his  personal  property  and  choses  in  action  throughout  the 
world,  and  his  power  over  it,  were  taken  away;  and  the 
assignees  under  the  commission  were  substituted  in  his  stead. 
It  was  in  the  nature  of  administration  granted  on  the  estate  of 
a  man  who,  in  regard  to  his  property,  was  civilly  dead.  I 
deny  the  lien  or  preference  here  by  virtue  of  that  statutory 
assignment,  but  freely  admit  the  right  of  those  assignees  to  sue 
here  by  virtue  of  the  commission,  or  authorization  in  England, 
requiring  them,  perhaps,  to  use  the  name  of  the  bankrupt;  and 
we  would  not  allow  the  bankrupt  to  release  the  debt,  or  to 
thwart  or  defeat  the  suit  of  the  assignees.  My  opinion,  there- 
fore, is,  that  the  assignment  made  personally  by  Mallet,  after 
the  commission  of  bankrupt,  was  a  mere  nullity. 

The  law  of  his  domicile  had  deprived  him  of  all  power  and 
control  over  his  property,  and  had  appointed  administrators  in 
his  stead.  To  test  this  position,  suppose  instead  of  an  assign- 
ment made  personally  by  him  to  the  assignees  under  the  com- 
mission, as  in  this  case.  Mullet  had  made  a  similar  assignment 
to  any  other  person;  I  cannot  entertain  a  doubt  that,  in  such  a 
case,  we  should  respect  and  allow  the  title  of  the  statute 
assignees  so  far  as  to  permit  them  to  sue  for  and  recover  the 
chose  in  action  here,  in  opposition  to  any  other  assignee  whom 
the  bankrupt  might  appoint. 

My  opinion  on  this  point,  therefore,  is,  that  the  assignment 
personally  made  by  M.  after  the  commission  of  bankrupt,  added 
nothing  to  the  title  of  the  assignees,  because  he  was,  by  virtue 
of  the  bankrupt  laws,  rendered  incapable  of  making  any  transfer 
of  his  property. 

3.  But  on  the  last  point  in  this  case  I  fuUy  concur  with  his 
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lionor,  the  chancellor,  that  the  pajmeot  of  the  debt  in  England 
bj  the  agents  of  the  defendants,  being  compolsoiy,  and  by  the 
judgment  of  a  court  of  competent  jurisdiction,  is  a  bar  to  this 
action  for  the  same  debt;  assuming,  as  I  do,  that  the  payment 
was  bona  fide^  and  that  the  funds  were  not  transferred  to 
England  for  the  purpose  of  evading  payment  here.  Of  such 
collusion  the  case  presents  no  shadow  of  proof:  Chevalier  ▼. 
Lifnck,  Doug.  170;  Mien  v.  Dundas,  8  T.  R.  139;  McDaniel  v. 
Eu^,  3  East,  367;  Ihnbree  v.  CoUina,  6  Johns.  101. 

This  last  point  being  decisive  of  the  whole  case,  my  judg- 
ment is,  that  the  defendants  are  entitled  to  judgment. 

Speroeb,  G.  J.,  Yates,  J.,  and  Woodwobth,  J.,  concurred  in 
opinion  that  judgment  ought  to  be  entered  for  the  defendants, 
ou  the  ground  that  the  compulsory  payment  in  England  was  a 
good  defense  in  this  action;  but  they  declined  expressing  any 
opinion  on  the  other  points  in  the  case. 

Judgment  for  the  defendants. 


The  ]xw  relating  to  the  extra-territorial  operation  of  foreign  bankrupt 
lawi^  and  of  aamgnnientB  thereonder,  is  briefly  disonaaed  in  the  notes  to 
MUne  T.  Mortton,  6  Am.  Dec.  481,  and  Holmea  v.  Remaen^  8  Id.  597.  In  the 
note  last  mentioned,  it  is  ahown  that  in  New  York  the  doctrine  advocated 
ly  Piatt,  J.,  upon  this  subject,  in  the  principal  case,  has  been  adopted  as  the 
role  of  decision  in  preference  to  that  laid  down  by  Chancellor  Kent  in  the 
ame  case  in  the  court  below. 

The  opinion  expressed  by  Piatt,  J.,  that  an  assignment  made  by  a  bank- 
mpt  in  England  in  aid  and  confirmation  of  a  commission  and  assignment  in 
Iniikraptcyy  will  not  have  the  effect  of  a  voluntary  assignment,  so  as  to 
defeat  a  subsequent  attachment  of  the  bankrupt's  effects  here,  is  thus  criti- 
ciaod  in  Story's  Conflict  of  Laws,  sec.  418:  '*  It  has  been  held  by  a  learned 
jndgB  in  New  York  that  it  [the  assignment]  will  not  [have  that  effect]; 
heeaoae,  by  the  law  of  England,  the  conmiission  divests  the  title  of  the  bank- 
npt  in  all  his  property  throughout  the  world,  and  he  no  longer  has  any  capa- 
ci^to  convey  it;  bu^  in  regard  to  that  property,  he  is  to  be  treated  as 
cicUiter  nmrtuuB  (Mr.  Justice  Piatt,  in  Holmes  v.  Bemsen,  20  Johns.  267). 
There  is  great  difficulty  in  maintaining  this  doctrine;  for,  if  the  statutable 
Mwgnment  does,  per  m,  transfer  the  personal  property  of  the  bankrupt  in 
foreign  countries  to  the  assignees,  and  divest  all  his  title  to  it,  then  it  would 
Mem  to  follow  that  a  subsequent  attachment  of  it  must  be  wholly  inopera- 
^^  because  he  has  no  attachable  interest  in  it.  We  are  not  at  liberty  to 
tnstthe  prupei'ty  as  still  in  him  for  one  purpose,  and  out  of  him  for  another, 
like  doctrine  of  Mr.  Chancellor  Kent  is  certainly  here  far  more  satisfactory, 
giticgto  such  a  volnntary  assignment  a  full  confirmatory  effect:  Holmes  t. 
Smsm,  4  Johns.  Ch.  489  [8  Am.  Bee.  581]." 
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Whbaton  v.  Hibbard. 

(MJonnoH,  990.] 

Bmooymkt  of  U8UBIOU8  Abtancis.— One  who  has  paid  mora  than  the  hffl 
rate  of  interest,  may  recover  the  ezcoM  in  an  aotion  of  a§mmpmig  and  it 
not  limited  to  the  remedy  preocxibed  by  the  atatate  to  pcevvnt  vamy. 
Bat  to  entitle  the  plaintiff  to  recover  he  mnat  show  that  he  has  done  all 
that  equity  requires. 

Erbob  to  the  court  of  common  pleas  of  Onondago  ooimiy. 
An  action  of  asgumpsU  was  brought  by  Hibbard  against  Whea- 
ton  in  a  jastice's  court.  The  defendant  pleaded  nan^tamimpsU, 
with  notice  that  the  money  received  by  the  defendant  was  for 
excess  of  interest  above  the  lawful  rate.  The  justice  gave  judg- 
ment for  the  plaintiff  for  thirty-five  dollars  damages^  and  three 
dollars  and  sixty-nine  cents  costs.  An  appeal  was  taken  to  the 
common  pleas,  in  which  a  jury  was  summoned,  who  returned  a 
special  verdict  to  the  effect  that  Wheaton  had  corruptly  ex- 
torted and  received  from  Hibbard  forty-five  dollars  more  than 
the  legal  rate  of  interest  on  two  certain  sums  loaned  by  W.  to 
H.,  but  the  jury  were  ignorant  whether  assunqmt  would  lie  to 
recover  the  same.  The  common  pleas  gave  judgment  for  the 
appellee  for  the  forty-five  dollars  and  costs. 

F.  Birdseye,  for  the  plaintiff  in  error. 

KeUogg,  corUra. 

By  Court,  Spbhgeb,  0.  J.  The  recovery  in  the  common 
pleas  was  more  than  in  the  justice's  court.  The  counsel  for 
the  plaintiff  in  error  give  up  that  objection,  and  also  an  objec- 
tion as  to  costs,  these  points  having  been  decided  against  him. 
The  points  reserved  by  the  special  verdict,  and  submitted  to 
the  court,  are:  1.  Whether  an  action  of  assumpsit  will  lie  aftei 
a  year  in  favor  of  the  person  paying  usurious  interest;  and,  2. 
Whether  the  law  under  the  facts  found  presumes  a  promise. 
The  plaintiffs  counsel  have  raised  a  third  point  that  the  action 
could  not  be  maintained  without  proving  payment  of  the  money 
actually  due. 

The  statute  to  prevent  usury,  1  N.  B.  L.  64,  after  regulating 
the  rate  of  interest,  authorizes  the  party  paying  usurious  in- 
terest, to  sue  for  and  recover  the  excess  above  seven  per  cent, 
within  one  year  then  next,  with  costs  of  suit,  in  an  action  of 
debt  founded  on  the  act;  and  it  prescribes  a  succinct  form  of 
declaring.  It  then  provides  that  if  the  person  paying  usuiy 
shall  not,  within  the  time  aforesaid,  really  and  bona  fide  com- 
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menoe  hia  suit  for  the  money  so  paid,  or  suffers  it  to  be  delayed 
or  disoontmaed,  then  it  shall  be  lawful  for  any  other  person, 
within  one  year  after  such  neglect,  to  sue  for  and  recover  the 
same,  in  manner  aforesaid,  one  moiety  whereof  is  given  to  such 
peraon,  and  the  other  moiefy  to  the  use  of  the  poor  of  the  town 
in  which  the  offense  is  committed. 

This  provision  is  peculiar  to  our  statute.  By  the  12  Anne, 
ch.  16,  the  party  received  more  than  the  legal  rate  of  interest, 
forfeited  the  treble  value  of  the  moneys  or  other  things  lent. 
It  is  contended  that  the  person  who  pays  above  the  legal  rate 
of  interest  is  confined  to  the  statute  remedy,  and  that  he  must 
not  only  sue  in  an  action  of  debt,  but  that  the  suit  must  be 
within  one  year,  or  he  is  forever  precluded.  Now  the  principle 
is,  that  where  a  party  has  a  remedy  at  common  law  for  a  wrong, 
and  a  statute  be  passed,  giving  a  further  remedy,  without  a 
negative  of  the  conunon  law  remedy,  expressed  or  implied,  he 
may,  notwithstanding  the  statute,  have  his  remedy  at  common 
law:  1  Com.  Dig.  Action  on  Statute,  0.  There  are  no  words 
in  the  statute,  either  expressly  or  impliedly,  negativing  the 
common  law  remedy.  The  injured  party  cannot  have  both 
remedies,  and  if  he  neglect  to  pursue  the  statute  remedy  for 
moie  than  a  year,  his  right  of  action  at  common  law  would  be 
suspended  during  the  second  year,  for  peradventure  a  third 
person  may  prosecute. 

Bat  in  the  present  case  the  excessive  interest  was  received  in 
1816  and  1817.  It  was  incumbent  on  the  defendant  to  show, 
had  the  fact  been  so,  that  he  had  been  sued  within  the  second 
year;  and  not  having  shown  this,  the  statute  remedy  is  gone. 
It  is  undeniable  that  a  party  who  has  paid  excessive  interest  may, 
at  common  law,  recover  the  excess  in  an  action  for  money  had 
and  received. 

The  law  considers  the  borrower  rather  as  a  victim  than  an 
aggressor.  The  statute  prohibits  usury,  in  order  to  protect 
D^y  and  necessitous  persons  from  the  oppression  of  usurers, 
who  are  eager  to  take  advantage  of  the  distresses  of  others,  and 
who  violate  the  law  only  to  complete  their  ruin.  In  such  a 
case  the  maxim  of  potior  est  conditio  defenderdia  has  never  been 
applied.  But  the  party  injured  cannot  recover  any  part  of  the 
principal  and  legal  interest;  and  to  entitle  him  to  maintain  the 
^on,  he  must  show  that  he  has  done  all  that  equity  requires: 
Bacon,  Usury,  G.;  IT.  B.  163.  In  this  case,  had  the  objection 
been  made  that  the  principal  was  unpaid,  the  defendant  in 
CRor  ought  to  have  proved  such  payment.     But  the  objection 
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was  not  made;  and  it  seems  to  me  that  when  the  cause  has 
been  litigated  on  other  and  different  grounds,  we  are  to  intend, 
by  the  silence  of  the  plaintiff  in  not  making  the  objection,  that 
the  fact  is,  that  the  principal  and  interest  have  been  paid.  It 
is  a  salutary  rule  not  to  suffer  an  objection  to  be  made  "when 
the  case  comes  up  for  review,  which  might  have  been  obviated, 
had  it  been  made  at  the  proper  time.  The  principle  is  aonnd 
that  the  court  can  intend  nothing  on  a  special  yezdict  but  ^rhat 
is  found  by  the  jury:  1  Wills.  65;  1  Cai.  64. 

This  case  I  conceive  not  to  be  within  the  rule.    The  exoeas 
beyond  legal  interest  was  money  to  which  the  plaintiff  in  enor 
had  no  right;  it  belonged  to  the  defendant  in  enor,  and  he 
shows  a  state  of  facts  entitling  him  to  it.    Now  what  rebats  the 
justice  and  equity  of  his  case  ?    What  deprives  him  of  hia  light 
to  regain  what  has  been  wrongfully  taken  from  himf    The  fact 
that  the  principal  and  interest  have  not  been  repaid.     That, 
then,  is  a  matter  of  defense  to  be  shown  on  the  other  side;  and 
as  the  negative  could  not  be  proved,  it  would  be  enough  to 
state  the  objection,  and  throw  it  on  the  party  to  prove  payment 
But  when  the  defense  is  not  made,  nor  the  objection  stated,  the 
inference  is,  that  the  fact  did  not  exist.    This  is  not  inferring  a 
fact,  but  it  is  rebutting  a  presumption.    We  are  of  opinion, 
therefore,  that  the  judgment  must  be  afiSrmed. 

Judgment  afikmed. 


BowEN  V.  Bell. 

[20  JoBnos,  838.] 

CoNsmKBATioK  DiSFBOVSD  BT  Parol. — ^Pvol  evidenoe  is  adiiriiwiMa  to 
prove  that  the  consideration  expressed  in  a  deed  to  have  been  reoeiTed 
was  in  fact  not  paid. 

AonoN  FOR  Consideration  of  Deed. — ^Where,  in  consideration  of  an  agree- 
ment to  pay  a  certain  sum,  one  executes  a  release  of  lands  ezprcssisg 
that  the  money  has  been  received,  nnder  which  deed  the  defendant  takes 
poesession,  if  the  money  be  not  paid,  aaaumpgU  wiU  lie  to  recover  the 
same. 

Sheriff's  Deed  as  Evidbkcb. — To  render  a  sheriff's  deed  admissible,  proof 
mast  be  given  of  the  judgment  and  execution  under  which  the  land  vas 
sold. 

Assumpsit  to  recover  the  consideration  agreed  to  be  paid  by 
defendant  for  the  release  to  him  of  an  undivided  one  sixth  part 
of  a  tract  of  land  of  which  he  owned  two  sixths  and  the  plainiiA 
four  sixths.  It  appeared  that  the  deed  of  release  was  executed, 
under  which  the   parties  entered  into  possession  of  separate 
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moieties  of  the  land.  A  consideration  was  reeited  in  the  deed 
as  paid,  but  none  was  in  fact  leceiTcd  by  the  plaintiff.  The  de- 
fendant claimed  that  the  action  wonld  not  lie,  that  parol 
oTidence  of  the  non-payment  of  the  consideration  was  inadmis- 
able,  and  offered  a  sheriff's  deed  purporting  to  conTCj  to  him 
the  land  in  question  by  virtue  of  a  judgment  and  execution 
against  the  heirs  of  one  Austin,  under  whom  plaintiff  held. 
The  deed  was  rejected,  parol  eyideuce  admitted,  and  a  verdict 
given  for  the  plaintiff.    Motion  for  a  new  trial. 

By  Ck>urt,  Woodwobth,  J.     This  is  not  a  case  within  the  stat- 
ute of  frauds.    The  contract  was  perfected  by  giving  the  deed. 
The  claim  now  is,  to  pay  the  value;  the  consideration  to  sup- 
port the  promise  is  the  release  of  the  plaintiff's  titie.     It  is 
immaterial  what  is  the  origin  of  the  debt,  provided  it   is 
founded  on  a  lawful  consideration.     This  action  is  not  on  a 
contract  for  the  sale  of  lands,  or  any  interest  in  lands.    The 
law  raises  the  promise  to  pay,  and  in  such  case  it  is  not  within 
the  statute  of  frauds,  although  it  be  raised  from  an  agreement 
concerning  an  interest  in  lands.    In  Ooodwin  v.  OUbert,  9  Mass. 
514,  it  is  laid  down  as  a  general  rule,  that  where  land  is  con- 
veyed by  a  deed  poll,  and  the  grantee  enters  under  the  deed, 
certain  duties  being  reserved  to  be  performed,  as  no  action  lies 
against  the  grantee  on  the  deed,  the  grantor  may  maintain  as- 
fumpat  for  the  non-performance  of  the  duties  reserved.     Pom- 
eroy  v.  Winskip,  12  Mass.  614  [7  Am.  Dec.  91],  is  very  much  in 
point    It  was  there  decided  that  if  a  parol  contract  be  made 
for  the  sale  of  lands,  and  a  deed  be  afterwards  given  pursuant 
to  the  contract,  the  bargain  is  then  consummated,  and  the  con- 
tiact  is  liable  to  no  objection  arising  from  the  statute  of  frauds. 
Actions  have  frequentiy  been  prosecuted  in  our  own  courts 
to  recover  the  consideration  for  lands  sold  and  conveyed.     In 
Shepherd  v.  LUUe^  14  Johns.  210,  it  was  held  that  assumpsit 
would  lie  to  recover  the    consideration-money  of  land  sold. 
There  is,  then,  no  obstacle  in  the  way  of  a  recovery  on  this 
groand;  neither  is  there  any  force  in  the  objection  that  here 
▼as  a  special  agreement  proved,  and  that  the  count  is  general; 
for  the  evidence  introduced  went  to  establish  a  promise  to  pay 
for  Abel  Austin's  right,  which  was  the  one  sixth;   it  was  not  a 
conditional  or  special  promise.     The  proof  supported  the  decla- 
ration.   The  case  last  cited  also  shows  that  although  the  con- 
Bideration  expressed  in  the  deed  is  acknowledged  to  have  been 
paid,  parol  evidence  is  notwithstanding  admissible  to  show  that 
it  had  not  been  paid. 
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When  one  species  of  consideration  is  expressed,  another  or 
different  one  cannot  be  proyed,  neither  can  parol  proof  be  ad- 
mitted sabstantially  to  vary  or  contradict  a  written  contract, 
but  these  principles  are  inapplicable  to  a  case  where  tbe  paj- 
ment  or  amount  of  consideration  becomes  a  material  inquiry. 

The  sheriff's  deed  to  the  defendant  was  properly  rejected,  as 
no  legal  proof  of  a  judgment  and  execution  was  offered.     The 
evidence  of  Olmsted  that  the  plaintiff  bought  the   ahare  ot 
Austin  subsequent  to  the  judgment  against  the  heirs,  doea  not 
appear  to  have  been  urged  or  relied  on  at  the  trial;    if  it  liad 
been,  it  was  not  competent  proof  of  a  judgment;  but  admitting 
it  to  have  been  legal  proof,  non  constaJL^  that  it  was  the  jadg- 
ment  under  which  the  sheriff  sold;  besides,  there  was  no  proof 
of  an  execution.    If  it  were  admitted  that  the  defendant  par- 
chased  under  a  judgment  obtained  previous  to  the  plaintiffs 
conveyance  from  Austin,  it  would  not  defeat  the  right  to  re- 
covery for  the  defendant  may  have  had,  notwithstanding  subetan- 
tial  reasons  to  accept  a  title  from  the  plaintiff,  and  immediaieZy 
acquire  the  possession  under  it.     He  chose  to  purchase  the 
plidntiff's  right,  and  if  he  agreed  to  pay  for  it,  which  the  jiny 
have  found,  there  was  a  good  consideration  for  the  promise, 
and  consequently,  the  title  under  the  judgment  was  irrelenuii 
and  immaterial.    The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 


Recognized  as  authority  and  followed  in  Bebbard  v.  ffaiuf^iian,  70  K.  Y. 
54,  on  the  point  that  where  a  deed  recites  the  oonnderatioa  and  admiti  iti 
payment,  Uie  grantor  is  not  estopped  from  showing  hy  paxollliait  tfaaze  vas a 
different  oonsideratlon,  and  that  it  has  not  heen 


Allen  v.  Rightmbrb. 

[aOJOHBW»,866.] 

GuABAHTT  or  NoTS. — ^Whore  the  payee  of  a  negotiable  pgomisBnry  note  vzites 
on  the  hack:  "For  value  received,  I  seU,  assign  and  goanDtj  tbe  pay* 
ment  of  the  within  note  to  J.  A.  or  hearer,"  his  engagement  is  absolfft^ 
and  he  is  liable  without  demand  and  notice. 

AcnoN  on  a  negotiable  promissory  note  from  one  Toan  to  the 
defendant,  who  wrote  on  the  back  of  the  same:  ''  For  yalne  re- 
oeiyed,  I  sell,  assign  and  guaranty  the  payment  of  the  witbio 
note  to  John  Allen  or  bearer,"  signed  Lewis  Bightmere.  The 
defendant  moved  for  a  nonsuit,  on  the  ground  that  no  demMnd 
of  payment  of  the  maker  and  notice  of  non-payment  weit 
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piofed.    A  Terdict  was  permitted  to  be  given  for  the  plaintiff, 
fnbject  to  the  opinion  of  this  court. 

Bj  Ck^nrt,  Sfsnoeb,  0.  J.  Proof  of  demand  and  notice  of  non- 
ptjment  were  not  necessary.  The  defendant's  engagement  is 
ID  effect  that  Toan  should  pay  the  note,  or  that  he  would  pay 
it.  It  is  the  duty  of  the  debtor  to  seek  the  creditor,  and  pay 
bis  debt  on  the  very  day  it  becomes  due. 

As  regards  the  maker  of  the  note,  and  to  render  him  liable, 
DO  demand  is  necessary.  A  demand  of  payment  is  necessary 
oolj  to  fix  an  indorser  or  a  surety,  whose  undertaking  is  condi- 
tional. An  indorser  does  not  absolutely  engage  to  pay.  It  is 
«  conditional  undertaking  to  pay,  if  the  maker  of  the  note  does 
not,  upon  being  required  to  do  so,  when  the  note  falls  due,  and 
upon  the  further  condition  that  the  indorser  shall  be  notified  of 
such  default.  The  defendant  insists  that  he  stands  in  the  situ- 
ation of  an  indorser,  merely,  but  such  is  not  the  fact.  The  un- 
dertaking here  is  not  conditional;  it  is  absolute  that  the  maker 
shall  pay  the  note  when  due,  or  that  the  defendant  will  himself 
paj  it. 

In  IMlman  y.  Wheder^  17  Johns.  826,  and  the  cases  there  re- 
ferred to,  it  was  taken  for  granted  that  upon  a  guaranty  such 
as  this,  no  demand  or  notice  would  have  been  necessary:  12 
Mass.  U. 

Judgment  for  the  plaintiff. 

At  to  what  will  oonstitate  one  a  gnanntor  with  reapeot  to  a  negotiable 
iMtnuneiit^  aee  the  note  to  FitKkiaghY,  Love,  3  Am.  Deo.  671;  see,  aXso^  Cotb 
T.  Uttk,  ante,  72. 


LeRoy  v.  Mayor  op  New  York, 

[90  Jotamom,  480.] 

CmiORABi,  TO  Whom  Mat  Issue. — ^A  certiorari  may  isane  not  only  to  in* 
teior  oonrti,  bot  to  persona  invested  by  the  legialatare  with  power  to 
decide  on  the  property  or  rights  of  the  dtiaena,  even  in  cases  where  they 
bave  been  anthoiized  by  statute  finally  to  hear  and  determine. 

hm— AssBBiaBfT  bt  Gitt. — Where,  pursuant  to  statute,  the  city  of  New 
ToriL  caused  a  common  sewer  to  be  built,  and  appointed  oommissionen 
to  ftssessthe  cost  of  the  same  upon  the  owners  of  the  houses  and  lots 
bsnefited,  in  just  proportion,  although  the  commissioners  have  a  disere- 
tunastothegiiafitemof  benefit  to  be  received  by  each  one,  yet,  as  to  the 
peiaons  who  are  to  be  asBcwsfid,  the  principle  of  assessment  must  depend 
OD  the  construction  of  the  law,  upon  which  principle  the  corporation  may 

bo  oompeDed  to  act. 
Ah.  Dm.  Vol..  XI-19 
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CxBTiOBAia  to  the  major,  aldermen  and  commonalty  of  the 
city  of  New  York.  The  certiorari  recited  that  the  city,  piirsaant 
to  an  act  cf  the  logiclature,  had  caused  a  common  sewer  to  be 
built  in  Canal  street,  from  Washington  street  to  Collect  street, 
for  the  purpose  of  receiving  the  water  from  a  large  district  or 
section  of  the  city,  particularly  described,  and  conveying  the 
same  to  Hudson  river;  that  commissioners  were  appointed  to 
make  a  just  and  equitable  assessment  of  the  expenses  thereof 
among  the  owners  of  lots  and  houses,  in  proportion  to  the  ad- 
Tantages  derived  therefrom;  that  the  commissioners  assessed  the 
whole  expense  upon  the  plaintiffs,  owners  and  occupiers  of  lots 
and  houses  on  Canal  street,  and  those  within  about  four  hundred 
feet  therefrom,  being  but  a  small  portion  of  the  district  from 
which  water  was  received  into  the  sewer;  that  the  plaintiffs  had 
objected  in  writing  to  the  assessment,  but  that  the  same  was 
confirmed  by  the  corporation;  that  the  section  of  the  city  from 
which,  by  the  permanent  regulation  of  the  streets  and  grounds, 
the  water  was  to  run  into  the  sewer  and  be  conveyed  to  the 
river,  contained  about  five  hundred  acres;  and  that  the  sewer 
was  inteiided  for  the  use  and  benefit  of  all  the  lots  and  grounds 
to  which  such  permanent  system  of  regulation  extended;  that 
the  sewer  was  made  of  large  dimensions,  and  at  a  great  ex- 
pense, for  the  Tery  purpose  of  giTing  it  a  capacity  to  carry  off 
the  water  from  the  extensive  district  it  was  intended  to  drain. 
The  writ  commanded  the  defendants  to  certify  and  return  the 
assessments  made,  the  objections  taken,  and  all  the  proceedings 
respecting  the  same,  with  the  estimates,  acts,  orders,  minnteB, 
reports  and  proceedings,  relating  to  the  opening  and  laying  out 
of  Canal  street,  together  with  the  maps,  profiles,  docnmenis 
and  papers,  in  possession  or  custody  of  the  city  and  all  things 
required  by  the  exigency  of  the  writ. 

On  the  return  of  the  writ,  in  August,  1820,  Edwards,  on  be- 
half of  the  corporation,  moved  to  quash  the  writ,  on  grounds 
stated  in  affidavits:  1.  Laches,  the  assessment  having  been 
confirmed  in  November,  1819,  and  no  certiorari  having  been 
issued  until  the  July  following:  6  Johns.  131;  2.  Because  the 
plaintiffs  had  filed  their  bill  for  an  injunction  which  was  denied, 
from  which  decree  an  appeal  was  pending;  3.  That  the  writ 
was  irregular  on  its  face;  4.  Because  many  persons  had  already 
paid  the  assessment. 

S.  Jones  and  D,  B.  Ogden,  contra. 

The  motion  to  quash  the  writ  was  denied,  and  a  return  or 
dered  to  be  made.     The  plaintiffs,  deeming  the  return  insoffi* 
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dent,  moved  for  a  farther  return,  and  upon  argument  the  f ollow« 
in^  opinion  iras  delivered  on  that  motion. 

Bj  Court,  Yak  Nbsb,  J.  The  objects  of  this  application,  as 
stated  in  the  notice  of  the  plaintiflb,  are:  1.  That  the  return  on 
file  be  taken  ofiF  the  file;  2.  That  the  rule  entered  to  assign 
errors  be  vacated  for  irregularity;  8.  For  a  rule  that  the  defend* 
antB  make  a  further  return  in  the  following  particulars:  First. 
Thai  the  defendants  set  forth,  state,  and  describe  the  district  or 
section  of  the  city  of  New  York,  and  the  bounds  and  limits  of 
the  said  district  or  section  of  the  said  city,  from  which  the  water 
nms  and  is  received,  or  by  the  permanent  or  the  existing  regu- 
lation thereof  is  to  run  and  be  received  into  the  common  sewer 
in  Canal  street  to  be  conveyed  and  carried  to  the  river;  Second. 
That  they  state  the  time  when  such  permanent  or  existing  regu- 
lation was  adopted  or  made,  and  the  nature  and  cause  thereof, 
with  the  maps,  profiles,  documents  or  papers  in  the  possession, 
enstody,  power  or  control  of  the  defendants,  designating,  de- 
scribing or  showing  such  said  district,  or  part  of  the  said  city,  or 
SQch  said  regulation;  Third.  That  they  set  forth  such  matters 
and  facts  as  they  have  omitted  to  return,  and  which  by  the  cer^ 
^ori  they  are  required  to  return;  Fourth.  For  the  costs  of  this 
application;  Fifth.  For  such  other  rule  or  order  as  the  court 
BhaU  see  fit  to  grant. 

Sanford's  affidavit,  which  accompanies  the  notice,  very  fully 
explains  the  whole  case,  and  the  necessity  of  compelling  the 
defendants  to  return  all  the  papers,  orders,  regulations,  and 
doooments  in  their  power  or  possession  according  to  the  notice 
is  most  apparent,  and  so  the  court  thought  when  they  refused 
at  the  last  August  term  to  quash  the  certiorari,  and  ordered  a 
retom  to.be  made  to  it.  The  whole  of  the  proceedings  in  re- 
lation to  Canal  street  appeared  to  us  to  be  one  continued  oper- 
ation from  the  original  laying  out  of  Canal  street,  building  the 
sewer  and  covering  it.  And  it  is  indispensably  necessary,  to 
enable  this  court  to  determine  or  settle  a  principle  upon  which 
an  assessment  of  the  expense  ought  to  be  made,  that  we  should 
have  before  lis  the  whole  of  the  proceedings  in  the  possession  of 
the  defendants  from  the  commencement.  It  is  to  be  observed 
that  the  plaintiffs  do  not  ask  a  return  of  any  matter  or  fact  which 
lests  in  the  knowledge  of  the  individual  members  of  the  com- 
mon council,  but  of  such  matters  and  facts  as  are  contained  in 
written  documents  in  the  possession,  power  or  control  of  the 
defendants  as  a  corporate  body,  and  which  are  records,  or  in 
the  nature  of  records  of  the  proceedings  of  the  common  council 
in  relation  to  Canal  street. 
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As  to  the  jorisdictioii  of  this  court  in  relation  to  the  pro* 
eeedings  in  question,  I  would  remark  that  the  point  is  not  now 
to  be  discussed,  as  we  have  already  disposed  of  it  in  refusing 
to  quash  the  certiorari  in  August  term  last.  We  decided,  sad 
without  hesitation,  that  this  court  had  a  superintending  and 
Bupervising  power  in  cases  of  this  description;  and  that  the 
papers  then  submitted  to  us  entitled  the  plaintiffs  to  a  certiorari^ 
and  to  such  a  return  thereto  as  would  bring  the  merits  of  the 
question  fairly  before  the  court.  The  whole  of  the  proceedings 
relative  to  the  original  laying  out  of  Canal  street,  and  the  va- 
rious acts,  orders,  regulations,  surveys,  etc.,  were  then  and  now 
are  exhibited;  and  we  certainly  consider  them  material  to  be 
returned.  Without  them  a  case  was  not  made  out  for  onr  in- 
terference. 

These  proceedings  in  fact,  according  to  the  view  we  then  took 

of  the  case,  formed  the  basis  of  the  complaint  of  the  plaintiff, 

^and  furnished  the  principal  ground  for  the  interposition  of  the 

^^superintending  powers  of  this  court.     Upon  the  merits  of  the 

•^question  in  dispute  between  the  parties,  we  did  not  then,  nor 

<^o  we  now  express  an  opinion.     We  supposed  then,  as  we  still 

'{lo,  that  it  is  a  case  of  which  we  have  undoubted  jurisdiction, 

and  HxsAi  prima  facie,  enough  had  been  established  to  direct  the 

proceedings  to  be  brought  before  us,  reserving  our  opinion 

upon  the  merits,  when  a  full  and  complete  return  of  them  shall 

be  made. 

The  certiorari  recites  that  in  the  making  of  other  sewers  in 
the  city  of  New  York,  a  principle  of  assessment  had  been 
adopted  and  sanctioned  by  the  common  council,  in  confonnity 
with  that  which  the  plaintiff  contend  ought  to  have  been  pur- 
sued in  this  case,  and  it  requires  a  return  of  the  proceedings  in 
such  cases.  To  this  I  am  inclined  to  think  the  defendants  are 
not  bound  to  make  any  return.  Whether  the  corporation  has 
adopted  a  wrong  principle  of  assessment  in  this  case,  is  not  to 
be  determined  by  their  practice,  even  in  former  analogous  cases, 
1>ut  by  the  law  under  which  they  acted.  The  role  is  jnstlj 
stated  by  the  defendants'  counsel,  that  nothing  is  to  be  returned 
but  what  can  be  legally  required  to  be  returned,  without  refei*- 
<ence  to  the  command  of  the  certiorari. 

We  therefore  direct  a  rule  to  be  entered,  that  the  defendants 
make  a  further  return  to  the  certiorari  as  to  the  first  and  second 
points  stated  in  the  notice,  and  that  in  the  meantime  the  pro- 
oeedings  on  the  rule  for  the  plaintifb  to  assign  errors  be  stayed 
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until  twenty  days  after  each  further  retnm  is  made.  We  giye 
no  costs  on  this  application.  They  must  aUde  the  final  eyent* 
A  further  return  having  been  made  pursuant  to  this  opinion 
and  direction»  the  plaintiffs  gaTc  notice  of  a  motion  to  set  aside 
the  asaessmenty  etc. 

8.  Jane»  and  D.  B.  Ogden,  for  the  plaintiffli. 

Edwards  andS.  Bleecher,  contra. 

By  Court,  Woodwobth,  J.  A  return  having  been  made  to 
the  certiorari,  directed  to  the  defendants,  application  is  how 
made  to  set  aside  the  assessment  of  the  expense  of  making  a 
oommon  sewer  in  Canal  street,  on  the  ground  that  it  has  not 
been  made  in  conformity  with  the  one  hundred  and  seyenty* 
fifth  section  of  the  act  relating  to  the  city  of  New  York:  2 
N.  B.  L.  407. 

The  general  superintending  power  of  the  court  to  award  a 
certiorari  not  only  to  inferior  courts,  but  to  persons  invested  by 
the  legislature  with  power  to  decide  on  the  property  or  rights 
of  the  citizen,  even  in  cases  where  they  are  authorized  by  stat- 
ute finaUy  to  hear  and  determine,  has  been  frequently  exercised^ 
18  considered  as  well  established  by  the  common  law,  and  can 
only  be  taken  away  by  express  words:  2  Caines,  182;  8  T.  B. 
542.    The  question  of  jurisdiction  came  up  when  the  defend- 
ants moved  to  quash  the  certiorari.     The  court  then  decided 
that  they  had  a  supervisory  power  in  cases  of  this  description. 
This  power  will  be  exercised  when  the  duty  to  be  performed, 
and  the  manner  of  executing  it,  is  clearly  pointed  out  by  law, 
and  there  shall  appear  to  have  been  an  essential  departure 
bom  it    On  the  application  for  a  further  return  we  considered 
it  indispensably  necessazy  to  have  before  us  the  whole  of  the 
prooeedings  in  the  possession  of  the  defendants,  to  enable  the 
court  to  settle  a  principle  upon  which  an  assessment  of  the  ex- 
pense ought  to  be  made.     On  examining  the  return  it  does  not 
contain  more  than  a  fair  compliance  with  the  rule;  it  is  admit- 
ted that  the  court  will  only  notice  what  can  legally  be  returned, 
«nd  will  reject  extraneous  matter.    By  the  one  hundred  and 
leventy-fif  th  section  of  the  act  the  corporation  are  authorized 
to  cause  common  sewers  to  be  made,  and  a  just  and  equitable 
ttaeasment  thereof,  among  the  ovmers  or  occupants  of  all  the 
iM>iiaes  and  lots  intended  to  be  benefited  thereby  in  propor- 
tion, nearly  as  may  be,  to  the  advantages  which  each  shall  be 
deemed  to  acquire.     In  order  to  determine  on  what  principles 
assessment  in  the  present  case  ought  to  be  made,  it  is  neo- 
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essary  to  look  into  the  yarioas  regulations  of  the  corporation 
in  relation  to  improyements  in  this  part  of  the  city,  and  notice 
in  what  manner  the  inhabitants  of  the  district,  whose  waters 
are  carried  off,  are  connected  together,  in  respect  to  such  im* 
proyements.    It  appears  that  there  was  an  original  outlet  of 
the  water  from  the  grounds  comprising  the  district  in  question, 
from  time  immemorial,  a  considerable  part  of  which  was  along 
the  present  route  of  the  common  sewer.     Had  this  part  of  the 
city  remained  unimproyed,  those  who  owned  property  in  the 
lower  part  of  the  district  must  haye  submitted  to  the  conse- 
quences arising  from  the  flow  of  water,  in  its  course  to  the 
natural  outlet,  and  could  not  haye  supported  a  claim  for  dam- 
ages sustained,  or  for  contribution,  against  the  owners  of  lots 
lying  in  the  upper  or  higher  parts  of  the  district.    The  present 
question  arises  on  a  yery  different  state  of  facts.     The  dity  of 
New  York,  within  a  few  years  past,  has  extended  rapidly;  a 
waste  and  barren  territory  has  been  laid  out  into  streets,  which 
haye  been  paved  and  drained.     Houses  haye    been  erected, 
forming  an  i^itegral  part  of  the  city;  the  spirit  of  improvement 
is  progressing;  acts  of  the  legislature  have  been  passed,  from 
time  to  time,  to  enable  the  corporation  to  regulate  and  condnct 
the  necessary  operations  incident  to  such  a  state  of  things,  and 
without  which  disorder,  irregularity  and  great  public  incon- 
yenience  would  be  the  inevitable  consequence.     Persons  own- 
ing property  which  is  to  be  diverted  from  its  original  destina- 
tion, or  applied  for  the  purpose  of  building  up  a  city,  stand  in 
a  new  relation  to  each  other,  arising  from  new  interests,  and 
the  necessity  of  taking  a  comprehensive  view  of  the  whole  in 
order  to  legislate  wisely  and  discreetly  as  to  a  part.     Laws  for 
these  purposes  are  presumed  to  have  been  passed  with  the 
express  or  tacit  consent    of  those  whose   interests  may  bo 
affected. 

When  improyements  are  directed,  and  expenses  inonned, 
which  are  required  by  the  peculiar  situation  of  a  part  of  a  dis- 
trict, and  such  improvements  are  essential  to  protect  a  pari 
from  injuries  growing  out  of  the  change  from  vacant  lots  to 
streets  and  houses,  they  ought  to  be  considered  as  in  aome 
measure  beneficial  to  all,  although  not  equally  so.  The 
quanium  of  benefit  rests  in  the  discretion  of  the  assessors,  with 
which  the  court  cannot  interfere.  Who  are  to  be  comprehended 
in  an  assessment  depends  on  the  principle  on  which  it  is  made; 
that  must  be  determined  by  a  sound  construction  of  the  law 
applied  to  the  facts.    It  does  not  rest  in  the  discretion  of  those 
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who  are  io  execute  the  law.    The  superintending  power  of  this 
court  is  competent  to  establish  the  principle,  and  compel  the 
inferior  authority  to  be  governed  by  it;  leaving  to  its  discretion 
the  manner  of  levying  and  the  amount  of  contribution  to  be  ex- 
acted from  each  individual.     It  is  no  answer  to  this  view  of  the 
subject  to  say  that  the  waters  which  are  now  carried  off  through 
the  present  covered  common  sewer  were  as  effectually  carried 
off  by  the  open  drain  that  was  previously  used.     To  the  in- 
habitants pn  the  high  grounds  it  may  not  be  material  in  what 
manner  the  water  is  discharged  into  the  riyer;  but  when  streets 
are  paved,  the  water  descending  on  the  surface  from  the  high 
ground  must  necessarily  expose  those  in  the  valley  to  incon- 
Tenience  and  injury.     It  being  the  common  right  and  duty  of 
all  to  cause  the  water  to  be  conveyed  through  the  streets,  so  as 
to  occasion  as  little  injury  as  possible  to  the  inhabitants  near 
it,  the  expense  becomes  a  common  charge  on  all;  from  this  it 
results  that  owners  of  lots  on  the  high  grounds  are  benefited 
bj  a  sewer  rendered  indispensably  necessary  to  protect  the  in- 
habitants on  the.  low  grounds.     The  benefit  thereby  is  that 
those  on  or  near  Canal  street  are  not  incommoded  or  annoyed 
b^  the  water.     This  protection  to  them  is  a  discharge  of  the 
duty  previously  existing,  and  obligatory  on  the  whole  district, 
and  consequently,  those  owning  property  in  the  district,  and 
not  included  in  the  assessment,  are  benefited  bj  the  sewer.     It 
appears  that  the  regulations  of  the  city  for  canying  the  water 
from  this  district  into  the  river,  through  Canal  street,  by  mak- 
ing a  common  sewer,  and  taking  the  ground  for  making  Canal 
street,  were  made  prior  to  1809;   that  this  street  was  laid  out 
and  opened  for  the  purpose  of  making  a  common  outlet  and 
passage  way  for  the  water,  and  as  a  substitute  for  the  original 
oatlet;  that  the  expense  and  cost  of  the  ground  purchased  for 
forming  the  street  was  assessed  upon  the  owners  or  occupants 
of  all  the  houses  and  lots  from  whence  it  was  supposed  the 
water  was,  by  the  permanent  regulation,  to  run,  and  be  re- 
oeived  into  the   common  sewer,  as  being  benefited  thereby. 
There  was  an  open  drain  before  1815  through  Canal  street, 
which  was  designed  merely  for  a  temporary  purpose,  and  con- 
tinued until  the  covered  sewer  in  question  was  made.     The 
whole  of  the  proceeding  in  relation  to  Canal  street  appears  to 
be  one  continued  operation  from  the  original  laying  out,  build- 
iog  the  sewer,  and  covering  it. 

The  principle  of  assessment  adopted  by  the  corporation  in 
pnrehasing  the  ground  for  Canal  street,  I  consider  as  applicable 
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to  this  0086,  and  ought  to  have  been  pttrsaed.  It  is  stated  in 
the  return  that  the  covered  sewer  was  oonstrocied  as  well  for 
eaxrymg  off  the  waters  as  for  correcting  the  nuisance,  which, 
existed  during  the  time  the  drain  or  open  sewer  remained,  and 
which  was  caused  by  it,  but  that  it  was  not  necessary  for  drain- 
ing off  the  water. 

Admitting  that  the  covered  sewer  became  necessary,  in  order 
to  correct  the  nuisance,  it  would  not  change  the  principle  of  as- 
sessment.   The  permanent  regulations  respecting  this  district 
required  the  purchase  of  ground  and  a  common  sewer.    An 
open  drain  was  use<f  for  several  years;  it  was  found  materially 
to  affect  the  health  and  comfort  of  those  whom  the  water  passed 
in  its  passage  to  the  river;  to  remove  this  nuisance  the  covered 
sewer  was  built;  the  canal  was  a  part  of  the  plan  of  operations 
for  this  section  or  district,  and  made  for  the  benefit  of  aU.   The 
whole  district  was  bound  to  make  it  as  little  prejudicial  as  pos- 
sible.   When  found  to  endanger  the  health  of  the  inhabitants 
it  was  the  duty  of  all  to  contribute  towards  the  expense  of  re- 
moving it.     The  covered  sewer  was  constructed  for  that  pur- 
pose.    How  far  the  nuisance  extended  does  not  appear;  its 
removal  may  have  been  beneficial  to  the  whole  district;  but  I  do 
not  rest  the  principle  on  that  ground;  it  is  enough  that  all  were 
bound  to  protect,  to  a  reasonable  and  necessary  extent,  those 
who  were  exposed.     When  grounds  owned  by  various  individu- 
als become  the  subject  of  regulation  in  respect  to  laying  out 
streets,  and  making  improvements  which  are  considered  hj  the 
proper  authorities  necessary  for  carrying  into  effect  the  plan 
adopted  for  a  particular  district,  as  a  whole,  regard  must  be 
had  to  the  rights,  privileges  and  advantages  of  every  part,  and 
all  are  liable  to  share  in  the  burden  which  may  be  thrown  on  a 
pari 

We  are  clearly  of  opinion  that,  by  a  just  construction  of  the 
act,  the  assessment  ought  to  have  been  made  upon  all  the  owners 
or  occupants  of  houses  and  lots  included  within  the  district  des- 
ignated on  the  map,  from  whence  the  water  flowed  into  the 
sewer,  and  consequently  that  the  assessment  made  ought  to  bo 
set  aside  and  vacated. 

Bule  accordingly. 
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Austin  v.  Bbll. 

FiunMmrar  Aaanmcnrr  fob  Cbxditobs'  BmBRT.— Thoii|^  m  debtor  in 
Ittlmg  cmnuiisfeKicM  may  lawfully  prefer  one  oreditor  or  one  lei  of  ored- 
Hon  to  enotlier,  yet  where  the  deed  of  assignment  for  the  benefit  of 
enditon  reeerves  a  portion  of  the  anete  to  the  aBngnor,  in  oaae  any  of 
the  ereditoTB  do  not  assent  to  the  terms  he  shall  prescribe^  it  will  be 
dewnffd  fFsadnlent»  as  tending  to  hinder,  delay  and  defraud  creditors. 

Lett  m  DasMvnsa  Cbsditob. — In  case  of  sach  a  fraadolent  deed  of  assign- 
msnti  a  jadgment-oreditor  who  has  refused  to  assent  thereto  may  satisfy 
bis  exBGvtioB  out  of  the  assets  in  the  hands  of  the  assignees. 

Tkbpabb  de  bonis  aspariaiia,  against  the  defendant,  Bell,  a 
aheriff,  who  had  levied  an  execution  at  the  suit  of  D.  B.  Lam- 
bert, upon  certain  goods  in  the  hands  of  the  plaintiffs.  The 
iakiog  and  the  value  of  the  goods  were  admitted.  The  plaint- 
i&  held  the  same  as  assignees  for  the  benefit  of  the  creditors  of 
£.  J.  and  A.  Secor,  the  assignors.  By  the  deed  of  assignment, 
the  reservation  of  a  certain  allowance  not  exceeding  two  thou- 
sand dollars  a  year  was  made  for  the  maintenance  of  the  fam- 
ilies of  the  assignors,  together  with  certain  other  allowances; 
and  the  creditors  were  divided  into  classes,  to  be  satisfied  in  the 
order  named.  In  the  deed  was  the  following  proviso:  "That 
the  several  creditors  should,  on  or  before  the  first  of  November 
then  next,  become  parties  to  the  assignment  by  executing  the 
same;  and  upon  the  further  trust  that  in  case  any  of  the  cred- 
itors named  in  the  several  classes  should  not,  within  the  time 
limited,  become  parties  to  the  assignment,  then  the  grantees 
should  pay  to  the  grantors  the  proportion  of  such  of  the  cred- 
itors who  n^lect  or  refuse  to  execute  these  presents. ''  The 
deed  contained  also  a  release  to  be  executed  by  all  the  creditors, 
lelessing  the  grantors  from  all  demands  on  them  in  law  or 
equity.  Yery  few  of  the  creditors  executed  the  assignment, 
ud  D.  B.  Lambert,  in  whose  favor  the  judgment  against  the 
Seoors  issued,  was  one  of  those  who  did  not  sign. 

Verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  court. 

8.  Ford  and  Fool,  for  the  plaintiffis. 
OaHgy,  contra. 

B)r  Court,  Spenoeb,  0.  J.  The  question  here  is,  whether  the 
w^gmnent  by  E.  Secor  &  Co.  is  fraudulent  as  regards  Lambert 
•nd  the  other  creditors,  who  did  not  become  parties  to  the 
assignment  by  subscribing  the  same,  and  who  must,  therefore, 
be  regarded  as  disagreeing  to  it.     The  grounds  on  which  the 
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assignment  is  supposed  to  be  legally  fraudulent  are,  that  it  con- 
tains stipulations,  reserving  such  sums  as  may  be  necessary  to 
defray  the  expenses  of  defending  suits,  at  law  or  equity,  against 
the  assignors,  in  relation  to  the  trusts  created,  and  for  services 
in  obtaining,  or  endeavoring  to  obtain,  the  discharge  of  the 
assignors  from  all  their  debts;  and  also  such  sums  of  money  as 
the  sureties  may  be  obliged  to  pay  to  E.  Secor,  for  the  support 
of  himself  and  family,  until  the  first  of  May,  1820,  not  exceed- 
ing the  rate  of  two  thousand  dollars  per  annum;  and  also,  be- 
cause, with  respect  to  such  creditors  as  should  not  assent  to  the 
assignment,  by  becoming  parties  thereto,   and  executing  the 
same  by  the  first  day  of  November,  1819;.  that  the  trustees 
should  pay  to  the  assignors  the  proportion  of  such  creditors  aa 
should  neglect  or  refuse  to  execute  the  deed. 

The  case  of  Murray  v.  Biggs,  15  Johns.  571,  decided  in  the 
court  of  errors,  bears  upon  some  of  .the  objections  made  to  this 
assignment.     It  appears  that  a  majority  of  the  court  concurred 
in  the  opinion  delivered  by  the  chief  justice,  Thompson;  and 
that  the  decree  of  the  court  of  chancery  was  reversed  on  the 
ground  that  the  assignment  of  the  thirty-first  of  May,  1800, 
was  legal  and  valid.     We  are  bound  by  that  decision,  whatever 
our  private  opinions  may  be  as  to  its  accuracy  or  solidity.    In 
that  case,  one  of  the  appointments  and  reservations  in  the  trust- 
deed  of  the  thirty-first  of  May,  1800,   was  that  the  trustees 
should  pay  out  of  the  proceeds   of  the  property  assigned, 
toward  the  support  of  the  grantors,  from  the  twenty-fifth  of 
March,  1798,  until  they  should  be  respectively  discharged  from 
their  debts,  or  until  one  year  after  they  should  be  discharged  hy 
law,  a  sum  not  exceeding  two  thousand  dollars  a  year  for  each 
of  the  grantors.    As  to  this  reservation,  the  chancellor  was  of 
opinion,  on  the  authority  of  Esturick  v.  CaiUaud,  5  T.  B.  430, 
that  it  did  not  destroy  the  provision  in  respect  to  the  reaidae; 
and  he  intimates  an  opinion,  that  if  the  part  not  reserved  was 
deficient,  the  creditors  might  apply  to  a  court  of  equity  for  the 
residue:  2  Johns.  Gh.  580.     In  this  part  of  the  chanceUor'p 
opinion.  Chief  Justice  Thompson  concurred. 

This,  then,  puts  an  end  to  the  objection  made  to  this  assign- 
ment, as  to  a  reservation  out  of  the  trust  property,  of  a  sup- 
port, for  a  limited  time,  for  one  of  the  assignors;  and  it  is 
equally  decisive  of  the  other  objections,  as  to  the  provision  for 
defraying  the  expenses  of  suits  against  the  assignors  in  relation 
to  the  trust,  and  for  expenses  in  endeavoring  to  obtain  their 
discharge,  for  they  fall  within  the  same  reason.     I  will  merely 
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remark  that  the  case  of  Estwick  v.  CaiHaud  was  decided  on  the 
ground,  that  although  Lord  Abingdon  had  not  assigned  all  his 
propertj,  it  appeared  that  lie  reserved  enough  to  satisfy  the 
particnlar  creditor  who  sought  to  set  aside  the  assignment,  and 
that  the  other  creditors  had  for  many  years  acquiesced  in  it. 

In  the  case  of  Murray  v.  Eiggs^  there  was  a  proyision  in  the 
asaignTnent  of  the  thirty-first  of  May,  1800,  that  the  assignees 
should  hold  the  balance  of  trust  property  subject  to  the  further 
order  of  the  assignors,  and  that  the  creditors  who  should  not, 
in  one  year,  accept  of  the  conditions,  or  who  should  knowingly 
embarrass  the  objects  of  the  assignment,  should  be  foreyer  ez- 
duded  from  any  share  under  the  assignment.     The  only  re- 
maimng  question  is,  whether  the  stipulation  reserving  to  the 
asaignors  the  proportions  of  such  of  the  creditors  as  neglected 
or  refused  to  execute  the  assignment  by  the  first  day  of  No- 
Tember,  1819,  renders  it  fraudulent  and  void.     In  this  case, 
Lambert  sued  out  his  executions,  and  levied  on  the  property 
assigned,  a  few  days  before  the  first  day  of  November,  1819. 
The  difference  between  the  provision  in  the  deed  of  the  thirty- 
first  of  May,  1800,  in  the  case  of  Murray  v.  Biggs,  and  the 
provisions  of  this  deed,  is  this:  in  the  former  case,  the  creditors 
who  refused  for  one  year  to  accept  of  the  conditions,  or  who 
should  embarrass  tlia  objects  of  the  assignment,  were  forever 
excluded  from  any  share;  but  it  was  not  provided  that  the 
shares  to  which  they  would  have  been  entitled,  by  accepting 
the  conditions,  should  revert  or  result  back  to  the  assignors; 
hot,  in  this  case,  instead  of  throwing  the  distributive  shares  of 
SQch  as  refused  to  execute  the  assignment  into  the  general 
mass,  for  the  benefit  of  all  the  creditors,  it  is  expressly  reserved 
to  the  assignors  themselves.     In  the  case  of  Murray  v.  Biggs, 
Chief  Justice  Thompson  observed:  ''For  anything  that  appears, 
^  the  creditors  of  Robert  Murray  &  Co.,  the  grantors,  were 
satisfied  with  the  assignment,  and  the  provision  there  made  for 
the  payment  of  their  debts."    He  went  on  to  say:  *'  This  is  an 
important  feature,  in  which  this  case  is  distinguishable  from 
that  of  Clark  v.  Hyslop." 

In  the  case  of  Hyslop  v.  Clark,  14  Johns.  458,  the  assign- 
ment contained  a  provision  that  if  any  of  the  creditors  should 
Infuse  to  give  the  assignors  a  discharge  from  their  entire  debts, 
then  the  trust,  providing  for  the  payment  of  the  scheduled 
CT^tors  ratably,  should  cease  and  become  void,  and  the 
trostees  were  directed  not  to  execute  it;  and,  in  that  event,  the 
d^  further  provided  that  the  trustees  should  hold  the  prop- 
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erty  assigned  in  trosty  in  the  first  place,  to  pay  the  debt  doe  to 
Bobert  H jslop  &  Oo. ,  and  then  to  pay  the  aTsils  of  the  asaigiied 
property  to  such  of  the  creditors  as  the  assignors  Bhotild  ap« 
point,  and  upon  the  further  trast,  in  any  eyent,  thai  the  arwer- 
plus  should  be  paid  to  the  assignors.    The  case  of  S^fiiap  t. 
Glaxk^  iras  decided  in  October  term,  1817,  and  the   case  ol 
Murray  t.  Biggs^  in  Februaiy,  1818.    Chief  Justice  Thompeon 
assents  to  the  decision  in  Hyshp  v.  Clark,  and  it  cannot  bo 
admitted  that  he  intended  to  overrule  that  case  by  anything^  he 
said  in  the  case  of  Murray  t.  Bigga.    The  contrary,  in  tmtfa, 
appears  from  his  distinguishing  between  the  two  cases,  as  has 
already  been  mentioned.    Mr.  Justice  Yan  Ness,  who  deliTered 
the  opinion  of  the  court  in  Hydop  v.  Clark,  considered  that  part 
of  the  deed  which  declared  the  trust  void  on  the  refusal  of  the 
creditors  to  give  releases,  and  which,  in  that  event,  directed  the 
avails  of  the  property  to  be  paid  to  such  of  the  creditors  as  the 
assignors  should  appoint,  as  an  attempt  on  the  part  of  the  debt- 
ors to  place  their  property  out  of  the  reach  of  their  ereditors, 
and  to  retain  the  power  to  give  preference  to  creditors  at  some 
future  period. 

That  it  was,  also,  one  object  to  coerce  the  creditors  to  acqui- 
esce in  the  terms  offered  them,  and  that,  therefore,  that  part  of 
the  assignment  was  void  under  the  statute  of  frauds;  and  that, 
being  void  in  part,  as  against  the  provisions  of  a  statute,  it  was 
void  in  toio;  and  in  this  opinion  the  court  unanimously  con- 
curred. 

Now,  I  cannot  perceive  any  material  distinction  between  the 
case  of  Eyslop  v.  Clark  and  the  one  before  us,  unless,  indeed, 
it  be  that  this  is  a  stronger  case  of  legal  fraud.  In  this  case, 
on  a  refusal  by  any  of  the  creditors  to  execute  the  assignment^ 
their  shares  in  the  division  of  the  property  assigned  were  to  revert 
to  the  assignors.  In  others  words,  it  was  to  be  at  their  absolute 
disposal,  to  apply  to  their  own  use  or  to  pay  to  their  creditorB, 
as  they  pleased.  This  is  not  only  an  attempt  to  coerce  credi- 
tors, and  to  place  the  property  beyond  their  reach  on  execution, 
but  it  is  the  reservation  of  property  which  ought  to  have  been 
devoted  to  the  payment  of  their  debts,  to  their  own  private 
benefit  and  use. 

Without  in  the  least  impugning  the  doctrine  that  a  man  in 
debt  has  a  right  to  give  preference  to  creditors,  I  am  bound  to 
say  that  a  deed  which  does  not  fairly  devote  the  proper^  of 
a  person  overwhelmed  with  debt  to  the  payment  of  his  cred- 
itors, but  reserves  a    portion    of   it  to  himself,  unless  the 
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creditors  assent  to  such  terms  as  he  shall  prescribe,  is,  in  law, 
frandolent  and  Toid,  as  against  the  statute  of  frauds,  being 
made  with  the  intent  to  delay,  hinder,  or  defraud  creditors  of 
their  just  and  legal  actions. 

In  Seamng  v.  Brinkerhoff,  5  Johns.  Ch.  329,  332,  this  prin- 
ciple is  fallj  adopted  and  recognized.      The  case  of  Burd  y. 
Smiihj  4  Dall.  76,  is  expressly  in  point.    In  that  case,  McGlen- 
acban,  being  oyerwhelmed  with  debt,  but  haying  a  large  prop- 
erty in  possession,  and  many  suits  depending  against  him, 
made  an  assignment  of  his  property  to  trustees.     One  of  the 
trustees  was  to  pay  ratably  to  such  of  the  creditors  as  should, 
in  writing,  agree  to  accept  the  same  within  nine  months  after 
the  date  of  the  assignment,  and  to  pay  to  McGlenachan  the 
proportion  of  all  such  creditors  as  should  not  signify  their 
ioceptanoe  within  the  specified  time,  to  the  intent  that  he  might 
therewith  compound  with  and  satisfy  such  creditors.     On  the 
groimd,  among  others,  that  the  deed  contained  a  resulting 
trofit  to  the  grantor,  thereby  placing  the  dissenting  creditors  in 
his  power,  and  that  this  was  a  badge  of  fraud,  the  majority  of 
the  court  pronounced  the  deed  to  be  fraudulent  and  yoid. 

The  only  remaining  question  is,  whether,  as  the  property 
assigned  was  leyied  on  before  the  time  limited  for  the  creditors 
to  idgnify  their  consent,  by  executing  the  deed,  the  deed  was 
Bot  operatiye  and  yaUd  until  after  the  first  of  Noy ember;  and 
if  80,  then  whether  the  leyy  and  seizure  can  be  justified.  In 
the  case  of  Burd  y.  Smiih,  the  assigned  property  was  sold  by  a 
creditor  within  the  nine  months  allowed  to  the  creditors  to  sig- 
luiy  their  acceptance. 

Though  the  objection  was  taken  on  the  argument  that  Mc- 
Clenaehan  had  nothing  but  a  contingent  interest  in  the  prop- 
erty assigned,  yet  the  court  held  that  the  title  of  the  purchaser 
under  the  judgment  was  good.  In  the  case  of  Hydop  y.  Clark, 
no  time  was  limited  within  which  the  creditors  were  to  assent, 
and  Olark  had  dissented.  The  attention  of  the  court  was  not, 
therefore,  pointedly  called  to  the  consideration  of  the  question 
now  presented.  Lambert,  by  suing  E.  Secor  &  Co.,  and  by 
issoing  executions  on  his  judgments,  had  definitely  made  his 
election,  and  taken  his  stand,  not  to  come  in  under  the  assign- 
ment, nor  to  execute  it;  therefore,  as  regards  him,  he  is  in  the 
atnation  of  a  creditor  refusing  to  execute  the  assignment,  and 
able  to  make  the  objection,  as  well  before  as  after  the  first  of 
November,  1819,  that  it  is  yoid.  Wilkes  y.  Ferris,  5  Johns.  344 
[^  Am.  Dec.  364],  is  referred  to,  as  containing  a  doctrine  that  in- 
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validates  the  lien  in  this  case.  The  court  there  say  that  Chexiot 
might  have  a  resulting  .trust,  after  the  purposes  for  which  the 
assignment  was  made  were  satisfied,  and  that  such  reaiduom  of 
interest  was  not  the  subject  of  sale  on  a  fi,  fa.;  but  the  court 
had  in  the  same  case  decided  that  the  assignment  was  Talid. 
Where  the  assignment  itself  is  void,  as  against  a  statute,  and 
where  the  creditor  takes  the  property  on  execution,  which  that 
assignment  intended  to  convey,  he  takes  no  residatim,  nor 
equitable  interest  of  the  assignors,  but  he  takes  property  be- 
longing to  his  debtors,  the  title  of  which  never  passed  from 
them  to  their  assignees. 

The  effect  of  our  opinion  will  be  to  give  to  one  of  the  cred- 
itors an  entire  satisfaction  of  his  debt,  while  others  equally 
meritorious  may  go  either  wholly  or  partially  unpaid.  But  the 
law  serves  those  who  are  vigilant;  and  the  creditor  who  has 
first  obtained  judgment  and  execution  reaps  the  fruit  of  his 
vigilance.  The  preference  which  the  plaintifb  have  lost,  sad 
Lambert  has  acquired,  may  be  attributed  to  the  plaintiffii'  in- 
discretion in  assenting  to  become  trustees  in  a  deed,  which  the 
policy  of  the  law  must  condemn. 

Judgment  for  the  defendant. 

The  sabject  of  frandalent  aarigmnentB  ii  oonridered  in  the  note  to  WUkm 
▼.  Ferris,  4  Am.  Deo.  366. 


Clark  v.  Skinner. 

[90  JoBmos,  MS.] 

RiPiJEViN  AOADTST  Shebift. — One  whose  goods,  in  the  hands  of  his  sgent^ 
are  seized  by  a  sheriff  under  an  execution  against  the  agent,  may  lom- 
tain  replevin  for  them  against  such  sheriff. 

Replevin  for  a  horse,  catter,  and  harness.  Pleas,  rum  egni, 
and  avowry  and  justification  under  an  execution  against  one 
John  Clark,  at  the  suit  of  L.  F.  Stevens.  Beplication  sn^ 
issue  to  the  country.  It  appeared  that  the  horse,  etc.,  ver^ 
the  property  of  the  plaintiff,  and  had  been  furnished  to  John 
Clark  to  enable  him  to  transact  some  business  for  phiintiff;  and 
that  while  engaged  in  this  business,  and  while  the  propert/ 
was  in  the  actual  possession  of  J.  Clark,  the  execution  was 
levied.  A  motion  for  a  nonsuit,  on  the  ground  that  replerio 
would  not  lie,  was  overruled,  and  a  verdict  diiected  to  he  ren* 
dered  for  the  plaintiff.  Verdict  accordingly,  and  motion  for » 
new  trial. 
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L,  F.  Stevens,  for  the  defeadant. 

Mchael  Hoffman,  contra. 

By  Court,  Fjjltt,  J.    I  am  of  opinion  that  replevin  lies  in 
favor  of  any  person  whose  goods  are  taken  by  a  trespasser.    As 
to  John  Clark,  the  goods  were  in  the  custody  of  the  law,  and 
therefore  irrepleviable;  but  in  my  judgment,  the  law  does  not 
deny  the  remedy  by  replevin  to  any  person  whose  goods  are 
taken  from  his  actual  or  constructive  possession  by  a  wrong- 
doer.   It  is,  in  many  cases,  the  only  certain  and  efficacious 
remedy;  and  without  it  a  man's  personal  chattels  would  never 
be  safe,  unless  he  keeps  them  in  his  own  absolute  custody. 
Suppose  John  Clark,  in  this  case,  had  taken  the  horse  and 
sleigh  as  a  trespasser  himself,  would  they  be  in  the  custody  of 
the  law,  as  to  the  true  owner,  because  the  oonstable  happened 
to  find  them  in  the  hands  of  a  person  against  whom  he  had  an 
execution?    If  I  leave  my  watch  to  be  repaired,  or  my  horse  to 
be  shod,  and  it  be  taken  on  a  fi,  fa,  against  the  watchmaker, 
or  blacksmith,  shall  I  not  have  replevin  ?    If  the  owner  put  his 
goods  on  board  a  vessel  to  be  transported,  shall  he  not  have 
this  remedy,  if  they  are  taken  in  execution  against  the  master 
of  the  vessel?    It  seems  to  me  indispensable,  for  the  due  pro- 
tection of  personal  property.     In  many  cases  it   would  be 
mockery  to  say  to  the  owner,  bring  an  action  of  trespass  or 
trover  against  the  man  who  has  despoiled  you.    Insolvency 
▼ould  be  both  a  sword  and  a  shield  for  trespassers.     Besides 
there  are  many  cases  where  the  possession  of  chattels  is  of  more 
value  to  the  owner  than  the  estimated  value  in  money;  and  the 
action  of  detinue  is  so  slow  and  uncertain  as  a  specific  remedy, 
that  it  has  become  nearly  obsolete. 

The  rule  is  vrithout  exception,  that  wherever  trespass  will 
lie,  the  injured  party  may  maintain  replevin:  Pangbum  v.  Part-* 
ridge,  7  Johns.  140  [6  Am.  Dec.  250].     Baron  Comyns  says: 
"Replevin  lies  of  all  goods  and  chattels  unlawfully  taken:"  6 
Comyns'  Dig,  Replevin,  A.;  though  (Beplevin,  D.)  he  says: 
*' Replevin  does  not  lie  for  goods  taken  in  execution."     This 
last  proposition  is  certainly  not  true,  without  important  qualifi- 
cations.   It  is  untrue,  as  to  goods  *'  taken  in  execution,"  where 
the^./a.  is  against  A.,  and  the  goods  are  taken  from  the  pos- 
v^onof  B.     By  goods  *' taken  in  executioD,"  I  understand 
goods  rightfully  taken  in  obedience  to  the  writ;  but  if,  through 
dttign  or  mistake,  the  officer  takes  goods  which  are  not  the 
property  of  the  defendant  in  the  execution,  he  is  a  trespasser. 
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and  SQoh  goods  neyer  were  ''taken  in  execntion/'  in  the  true 
sense  of  the  rule  laid  down  by  Baron  Comjns.  Creditors  who 
hare  not  indemnified  the  officer  have  no  right  to  complain  of 
the  delay  of  a  replevin;  and,  as  regards  the  interest  of  creditors 
who  indemnify,  no  greater  inconyenience  can  result  from  the 
action  of  replevin,  than  from  a  suit  in  trespass,  against  the  offi- 
cer who  levies.  It  may  delay  the  execution,  but  there  are 
countervailing  benefits;  for,  if  the  creditor  has  indemnified  the 
officer  against  a  claim  of  property  in  a  stranger,  the  damages 
will  be  less,  if  such  claim  be  established  in  an  action  of  replevin, 
than  in  an  action  of  trespass;  because,  in  the  former  mode,  the 
property  would  be  speedily  restored  to  the  injured  owner,  with- 
out deterioration  or  sacrifice,  and  the  creditor  would  be  thereby 
relieved  from  his  obligation  to  indemnify,  except  for  mere  nom- 
inal damages.  Whereas,  if  trespass  or  trover  be  the  only  rem- 
edies, the  creditor  who  indemnifies  incurs  a  risk  for  the  whole 
value  of  the  property,  and  its  safe  keeping,  until  the  uncertain 
termination  of  a  tedious  law  suit.  As  to  the  officer  himself,  it 
he  acts  bona  fide^  similar  considerations  would  induce  him  to 
prefer  the  remedy  of  replevin  to  an  action  of  trespass;  for  it 
relieves  him  from  risk  and  responsibility.  The  loose  dida,  and 
the  apparent  contradiction  and  confusion  of  ideas,  in  many  ot 
the  reported  cases  on  this  point,  have  arisen  from  the  want  of 
precision  of  language,  or  the  misapplication  of  the  phrase  thai 
''goods  cannot  be  taken  from  the  custody  of  the  law."  Sir 
Edward  Coke  says:  "A  replegiare  lyeth  where  goods  are  dis- 
trained:" Co.  Lit.  145,  b.;  thus  giving  an  example  for  a  defini- 
tion; and  even  the  learned  and  discriminating  Sir  William 
Biackstone  was  led  into  the  error,  that  replevin  lies  "  only  in 
one  instance  of  an  unlawful  taking,  that  of  a  wrongful  distress:" 
3  Black.  Com.  146. 

Baron  Oilbert  says:  "  A  replevin  is  a  judicial  writ  to  the 
sheri£f,  complaining  of  an  unjust  taking  and  detention  of  goods 
and  chattels:"  Gilb.  Beplev.  58.  In  Baker  v.  Fates,  16  Msbb. 
147,  it  was  held  that  replevin  lies  for  a  wrongful  detention  of 
goods,  although  the  original  taking  was  justifiable.  In  Shannon 
V.  Shannon,  1  Sch.  &  Lef.  824,  Lord  Bedesdale  holds,  that 
there  must  be  an  unlawful  taking  from  the  possession  of  the 
plaintiff  to  maintain  replevin.  But  the  question  is,  what  is 
meant  by  the  possession  in  such  case  ?  I  understand  by  it,  not 
only  the  actual,  but  the  constructive  possession  of  the  owner; 
and  by  a  constructive  possession  I  mean  a  right  to  reduce  the 
chattal  to  immediate  x>os8ession.    If  the  plaintiff  in  replevin 
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shows  a  possession  in  himself,  or  his  bailiff,  the  law  then  casta 
the  onus  probandi  on  the  defendant  as  to  property. 

In  the  case  of  Thompson  ▼.  Button,  14  Johns.  84,  Chief  Jus- 
tice Thompson  said:  "As  a  general  principle,  it  is  undoubtedly 
true,  that  goods  taken  in  execution  are  in  the  custody  of  the 
law;  and  it  would  be  repugnant  to  sound  principles  to  permit 
them  to  be  taken  out  of  such  custody,  when  an  officer  has 
found  them  in,  and  taken  them  out  of,  the  possession  of  the 
defendant  in  the  execution.''  But  in  that  case  the  goods  were 
taken  while  in  the  possession  of  the  plaintiff  in  replevin,  who 
was  not  defendant  in  the  execution;  and  the  general  rule,  as 
laid  down  by  the  chief  justice,  had  no  necessary  application  to 
the  case. 

In  the  case  of  Gardner  y.  Campbell^  15  Johns.  401,  the  court 
recognized  the  rule  as  laid  down  in  Thompson  y.  BvUon,  and 
gave  it  its  proper  application;  that  is,  to  a  case  where  the  de- 
fendant in  the  execution  brought  replevin  against  the  officer; 
and  it  was  held  not  to  lie. 

In  Thompson  y.  Button,  Chief  Justice  Thompson  also  re- 
marked, that  "  the  utmost  extent  to  which  the  case  of  Pangbum 
T.  Partridge  can  be  carried,  is  to  permit  replevin  to  lie  where  an 
action  of  trespass  might  be  brought." 

That  is  precisely  the  extent  to  which  I  would  carry  it,  and 
the  ancient  authorities  sanction  the  doctrine  to  that  extent:  2 
Bdw.  IV.,  16,  Danby,  J.;  Winch.  26;  Plowd.  281.     The  gen- 
eral rule  is,  that  the  plaintiff  in  replevin  must  have  a  general 
or  special  property  in  him  at  the  time  of  the  unlawful  taking 
of  which  be  complains;  that  is,  he  must  have  either  the  actual 
poeeeBsion  or  the  right  of  reducing  it  to  his  actual  possession, 
at  the  time  of  the  tortious  taking.     Sir  Edward  Coke  says:  "It 
is  a  general  rule  that  the  plaintiff  must  have  the  property  of 
the  goods  in  him  at  the  time  of  the  taking.     But  yet  if  the 
goods  of  a  viSeine  be  distrained,  the  lord  of  the  viUeine  shall 
have  a  replevy,  because  the  bringing  of  a  replevy  amounts  to  a 
claim  in  law,  and  vests  the  property  in  the  plaintiff:"  Co.  Lit. 
145,  h.    Bacon  says:  '*  Not  only  a  general  property  which  every 
owner  has,  but  also  a  special  property,  such  as  a  person  has 
▼ho  has  goods  pledged  to  him,  etc.,  is  sufficient  to  maintain  a 
replevin;  and  in  such  like  cases  either  party  may  bring  a  re- 
plevin:"  Bac.  Ab.  tit.  Beplevin  and  Avowry,  F.  by  Gwillim.    In 
^e  case  now  before  us  the  plaintiff  in  the  replevin  had  not 
only  a  general  and  absolute  property  in  the  goods  at  the  time 
of  the  seizure,  but,  in  my  judgment,  he  had  not  even  parted 
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with  the  actual  posseaeion  of  them.  The  testimony  of  John 
Clark,  the  only  witness  on  that  point  is,  *'  that  at  the  time  of 
the  leTj  and  seizure  bj  Skinner,  he,  the  witness,  came  to 
Waterloo  on  business  for  his  son,  the  plaintiff,  and  had  the 
plaintiff's  horse,  cutter  and  harness;  and  'drove  them  under  a 
shed  and  went  to  Mr.  Slack's  for  boot-binding  for  his  son,"  the 
plaintiff;  and  while  so  under  the  shed,  the  defendant  seized 
the  horse,  etc.,  on  the  fi.  fa,  against  John  Clark.  There  was 
no  lending  nor  letting  for  hire,  nor  any  kind  of  bailment  of 
the  chattels  to  John  Clark.  He  was  not  only  in  the  use  of  the 
plaintiff's  property,  but  he  was  using  it  in  the  business  and 
employment  of  the  plaintiff  at  the  time  of  the  levy.  Suppose 
a  fi.  fa.  against  a  laborer,  who  is  employed  by  me  to  plough 
my  land  with  my  horses;  or  against  a  stage-driver  on  the  high- 
way, can  it  be  contended  that  the  horses  at  the  plough,  or  the 
post-coach  on  the  highway,  are  not  in  the  actual  possession  of 
the  proprietors  ?  Or,  if  intrusting  a  chattel  to  a  servant,  to  he 
used  in  the  business  and  employment  of  the  owner  be,  in  any 
sense  a  bailment,  can  the  doctrine  be  endured  that  it  cannot  be 
replevied  by  the  owner,  if  taken  on  an  execution  against  the 
servant,  while  so  using  it  ? 

If  the  goods  be  taken  on  a  fi,  fa,  as  the  property  of  the  de- 
fendant named  in  the  execution,  and  the  writ  is  from  a  coart  of 
competent  jurisdiction,  and  not  void  for  any  defect  on  its  face, 
the  officer,  as  against  such  defendant,  is  never  a  trespasser,  nor 
a  wrong-doer.  As  to  such  defendant,  the  property  is  in  the 
custody  of  the  law,  and  he  is  concluded  by  the  judgment 
against  him.  To  allow  him  to  question  the  validity  of  the 
seizure  in  an  action  of  replevin  would,  indeed,  be  against 
public  policy,  for  it  would  be  moving  in  a  circle,  and  the  cred- 
itor would  never  receive  the  fruits  of  his  execution.  But  sach 
reasoning  has  no  application  to  the  rights  of  a  stranger  whose 
property  has  been  wrongfully  taken  on  an  execution  against 
another  person. 

In  Bex  V.  Monkhouse,  2  Str.  1184,  and  note,  3  ed.,  the  court 
granted  an  attachment  against  the  sheriff  for  granting  a  re- 
plevin of  goods  destrained  on  a  conviction  of  deer-stealing;  and 
"the  ground  of  the  decision  was,  that  the  conviction  was  con- 
clusive, and  its  legality  could  not  be  questioned  in  a  replevin/ 
So  in  Win  v.  Foster,  Lutw.  1191;  Aylesbwryy,  Earvey^^J^''' 
204;  Bex  v.  Burchetl,  Str.  567,  and  in  every  adjudged  case  that 
I  have  found,  where  it  has  been  held  that  "  goods  taken  in  exe- 
cution," or  "goods  in  the  custody  of  the  law,"  would  not  he 
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replevied,  that  doctrine  has  been  applied  to  cases  where  the 
defendant  in  the  execution  was  plaintiff  in  replevin,  and  to 
none  other.  I  admit  that  the  judgment  in  this  case  against 
John  CQark  is  conclusive,  and  the  execution  against  him  cannot 
be  qoeetioned  in  a  replevin  bj  him.  But  where  a  stranger  to 
that  judgment  and  execution  brings  replevin,  it  is  not  to  ques- 
tion or  overhaul  those  proceedings,  but  to  obtain  redress  for  a 
trespass  done  to  him;  the  judgment  and  execution  set  out  in 
the  avowry  are  res  inter  alios,  and  cannot  affect  his  rights  or  his 
remedies.  I  am,  accordingly,  of  opinion  that  the  judge  ruled 
correctly  at  the  trial,  and  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Spxhgkb,  C.  J.,  and  Woodwabb,  J.,  were  also  in  favor  of  the 
plaintiff,  but  they  rested  their  decision  solely  on  the  ground 
that  the  chattels  were,  in  this  case,  to  be  deemed  as  taken  from 
the  actual  possession  of  the  plaintiff,  who  was  not  the  defend- 
ant in  the  execution. 

Judgment  for  the  plaintiff. 

The  Uw  zelatiiig  to  replevin  againit  officers  for  goods  taken  on  eieontion  is 
dJKoaKd  in  the  note  to  KeUogg  v.  CfhurehUl,  9  Am.  I>ec.  105. 
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NvvnjpATivi  Will  whkn  Vaud. — ^A  nonoapative  will  ie  not  valid  nnlen 
it  ie  made  when  the  testator  is  in  extremis, 

AiesAL  from  the  decree  of  the  court  of  probates  admitting  to 
piohate  the  nuncupative  will  of  William  Jones.  The  facts  are 
stated  in  the  opinion. 

Eoffman  and  T.  A,  Emmet,  for  the  appellant,  the  public  ad- 
mixustiator. 

Benry  and  Van  Buren,  contra,  for  the  proponents  of  the  will. 

Eekt,  Chancellor.  The  question  to  be  discussed  is,  whether 
the  nancupative  will  of  William  Jones,  as  stated  to  have  been 
siade  on  the  eleventh  of  April,  1820,  can  be  admitted  to  pro- 
^ie  as  being  valid  in  law.  It  becomes  a  complicated  question 
under  the  circumstances,  and  involves  in  the  inquiry  matter  of 
fact,  nuxed  with  matter  of  law.  I  shall  consider  it  to  be  my 
duty  to  speak  frankly  and  freely  on  the  whole  subject  of  the 
esse,  hut,  at  the  same  time,  with  a  sincere  respect  for  the 
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character  of  the  court  whose  opinion  is  now  nnder  review,  and 
from  which  I  shall  be  obliged  yexj  greatly  to  dissent. 

William  Jones  was  an  Irishman  by  birth,  and  a   religions 
Catholic  by  profession.     He  was  bom  in  the  county  of  I>ablin, 
in  Ireland,  and  received  a  school  education  about  thirty  years 
before  his  death,  and  which  carries  us  back  to  the  year  1790. 
He  had  then  living  parents,  brothers  aod  sisters,  and  he  was 
the  youngest  of  the  family.     He  was  apprenticed  to  a  house- 
carpenter  in  the  city  of  Dublin,  and  served  a  regular  apprentice- 
ship of  seven  years.     When  this  service  expired,  he  worked  as 
a  journeyman  for  nine  or  twelve  months,  and  then  emigrated  to 
the  United  States.     This  brings  us,  in  the  history  of  his  life,  to 
the  year  1798,  and  perhaps  that  fact  may  enable  us  to  give 
some  probable  solution  of  the  only  circumstance  that  seems,  if 
we  except  the  will,  to  cast  any  shade  over  the  memory  of  this 
man:  I  allude  to  the  change  of  his  paternal  name,  (V Connor,  for 
that  of  Jones.     It  does  not  appear  precisely  when  he  changed 
his  name,  but  I  refer  it  back  to  that  period  as  the  probable 
time,  and  presume  that  he  and  his  family  were  more  or  less 
implicated  in  the  peril  of  the  rebellion  which  broke  out  in  Ire- 
land in  1798,  in  consequence  of  an  ill-fated  attempt  to  effect  a 
revolution  in  that  kingdom.     It  is  probable  that  he  may  have 
emigrated  for  safety;  and,  for  greater  safety,  laid  down  the 
name  of  O'Connor,  which  was  then  memorable  in  the  Irish 
annals,  on  the  side  of  the  unfortunate.    But,  be  this  conjec- 
ture as  it  may,  we  find  him  first  at  New  York,  then  for  two 
years  at  Savannah,  then  living  for  twelve  or  fourteen  years  in 
the  island  of  Cuba,  and  learning  the  Spanish  language,  and 
where  he  probably  made  his  fortune.    He  is  next  traced,  on  his 
return  to  the  United  States,  to  the  cities  of  Baltimore,  Phila- 
delphia, and  New  York;  and  in  all  of  them  he  seems  to  have 
had  business,  pecuniary  concerns,  and  friends. 

These  are  the  few  and  imperfect  sketches  of  his  biography  to 
be  selected  from  the  case,  before  we  find  him  rich  in  the  frniis 
of  his  enterprise,  but  sick  with  a  disease  of  the  liver,  at  the 
boarding-house  of  Mrs.  Fox,  in  Cherry  street,  in  New  York, 
the  latter  end  of  March,  1820. 

Jones,  while  at  the  house  of  Mrs.  Fox,  claimed  to  be  worth 
altogether  sixty-five  thousand  dollars  in  property,  existing  in 
New  York,  Philadelphia,  Baltimore,  and  the  island  of  Cobs, 
and  to  show  that  this  claim  had  pretty  fair  pretensions  to  troth, 
there  was  actually  found  at  his  lodgings,  at  his  death,  bank 
books  showing  deposits  to  his  credit  in  one  or  more  banks  of 
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New  York  to  between  thirteen  and  fourteen  thousand  dollars. 
He  had  been  sick  at  Mrs.  Fox's  about  five  weeks,  when  he  is 
Slid  to  have  made  the  will  now  under  consideration.  During 
that  time  he  had  one  Ellen  Taylor,  a  colored  woman,  for  his 
hired  nurse;  and  there  was  a  Mrs.  Hazleton  who  had  rooms, 
and  boarded  in  the  same  house,  who  also  acted  as  his  nurse. 

Whether  Jones  ever  saw  or  heard  of  Mrs.  H.  before  he  came 
to  board  at  Mrs.  Fox's  does  not  appear,  nor  hare  we  in  the 
case  any  distinct  lineaments  of  the  character  which  Mrs.  H. 
BostainB,  or  the  business  or  purpose  of  her  life.  She  rented 
the  two  front  rooms  in  the  boarding-house,  and  yet  her  brother 
nys  she  followed  no  kind  of  business.  She  has  had  two  hus- 
bands, and  her  present  one  is  said  to  be  a  sea-faring  man,  by 
one  of  her  witnesses,  and  another  of  them  says  that  he  had 
been  voyages  at  sea,  and  had  been  on  the  gaol  limits,  and  was 
then  following  his  trade  of  a  whitesmith  at  Savannah. 

Why  she  lives  in  this  detached  situation,  without  a  family  of 
her  own,  and  a  husband  to  live  with  and  provide  for  her,  as  is 
quite  common  with  married  persons,  must  be  left  to  conjecture. 
She  was  able,  all  at  once,  and  as  it  would  seem,  without  any 
adequate  cause,  and  vnthout  any  remarkable  display  of  good- 
nees,  or  even  of  attention,  to  gain  a  wonderful  ascendency  over 
the  affections  of  this  sick  man.  If  her  story  be  true,  and  the 
will  genuine,  she  obliterated  from  Jones's  breast  the  sense  of 
friendship,  the  charities  of  religion,  the  deep  rooted  traces  of 
national  affection,  every  tender  recollection  of  the  ties  of  blood 
of  his  natal  soil,  of  the  school-fellows  of  his  youth,  of  father 
and  mother,  brother  and  sister,  relative  and  friend.  He  was 
persuaded  at  one  nod  to  pour  the  accumulated  treasures  of  his 
varied  life  into  the  lap  of  this  mysterious  woman;  the  acquaint- 
ance of  a  day  1 

The  will,  as  certified  by  the  four  witnesses,  is  in  these  words: 
"I  now  say,  as  I  have  repeatedly  said  before,  that  I  leave  all 
the  property  I  am  possessed  of  to  Mary  Hazleton.  I  do  this  in 
conseqaence  of  the  good  treatment  and  kind  attentions  I  have 
lecmved  from  her  during  my  sickness.  She  is  worthy  of  it. 
No  other  person  shall  inherit  my  property.  I  vdsh  you  all  in 
the  room  to  take  notice  of  this.'' 

This  will  carries  marks  of  fraud  on  its  very  face.  Let  us 
^'umine  it  attentively.  This  sweeping  donation  is  made  for 
what?  For  good  treatment  and  kind  attentions  received  from 
her  daring  his  sickness.  The  sickness  had  lasted  only  five 
weeks,  and  it  was  not  so  bad  but  that  he  was  able  occasionally 
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to  ride  out.    No  person  apprehended  any  immediate  danger. 
He  had  a  hired  nurse,  a  colored  woman,  who  was  by  him  totally 
forgotten.    What  could  this  other  woman  have  possibly  done, 
in  the  course  of  five  weeks,  to  awaken  in  any  rational  mind  a 
eense  of  such  enormous  obligation,  or  to  call  forth  such  stu- 
pendous remuneration?    I  am  forcibly  struck  with  the  folly 
Bud  falsehood  of  the  motiye  assigned.    But  the  will  goes  on 
and  adds,  she  is  worthy  of  it;  and  where  does  her  great  ment 
appear,  and  from  what  circumstance  does  she  entitle  herself  to 
this  extravagant  eulogy  ?    The  very  declaration  that  she  was 
worthy  to  possess  all  his  estate  proves  that  Jones  must  have 
been  insane,  or  that  the  whole  is  a  base  fabrication.    The  ynU 
goes  on  further,  and  says:  '*  No  other  person  shall  inherit  my 
property."    And  why  these  words  of  special  exclusion  of  the 
rest  of  the  world  ?    They  seem  to  imply  a  heartlessness  and 
nisanthropy  very  unnatural  and  very  improbable  for  any  man 
ito  express  in  the  contemplation  of  death,  and  who  was  in  the 
>enjoyment  of  the  comforts  and  the  smiles  of  fortune;  and  espe- 
•xsially  for  a  native  born  Irishman,  who  was  in  the  midst  of  hia 
•emigrant  countrymen,  and  could  not  but  have  heard  and  felt 
the  claims  of  reUgion,  of  charity,  of  the  widow  and  the  orphan. 
.He  then  adds:  "  I  wish  you  all  to  take  notice  of  this;"  a  speech 
^hich  looks  so  much  like  contrivance  that  it  does,  of  itself, 
throw  a  suspicion  over  the  whole  piece.     This  man  must  have 
been  previously  told  that  the  statute  required  that  in  making  a 
nuncupative  will  the  testator  must  bid  the  persons  present  to 
bear  witness  that  such  was  his  will.     It  was  made  in  the  middle 
of  the  day,  when  he  was  quite  comfortable,  and  far  from  the 
apprehension  of  death,  and  in  this  respect,  with  all  punctilious 
and  technical  adherence  to  forms.     It  had  the  requisite  num- 
"ber  of  witnesses,  and  the  address  to  the  bystanders.    Jones 
must  have  deliberately  determined  on  a  nuncupative,  instead  ol 
a  written  will,  and  have  previously  known  and  studied  all  the 
circumstances  that  were  requisite  to  make  it  valid,  or  else  this 
vnil  has  been  since  got  up  for  him,  like  a  puppet-show,  by  the 
art  and  cunning  of  some  juggler  behind  the  scene. 

[His  honor  here  went  minutely,  and  at  large,  into  the  examina- 
tion of  the  testimony  in  the  case,  and  particularly  of  that  of  the 
four  witnesses  to  the  will,  and  observed,  that  from  the  natQi«» 
the  improbabilities,  the  inconsistencies,  and  the  absurdity  0/ 
the  story,  and  the  character  and  conduct  of  the  witnesses,  he 
drew  the  conclusion,  that  the  testimony  of  those  witnesses  wtf 
utterly  unworthy  of  credit,  and  that  the  will  was  evidently  the 
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production  of  frand  and  perjury.    After  having  disposed  of  the 
question  of  fact,  his  honor  proceeded  as  follows]: 

But  if  we  were  to  admit,  against  the  truth  of  the  fact,  that 
the  will  of  the  eleventh  of  April  was  actually  and  fairly  made, 
according  to  the  certificate  of  the  four  witnesses,  it  would  then 
become  a  question  of  law  whether  it  amounted  to  a  valid  nun- 
cupative will. 

A  nuncupative  will  is  defined  by  Perkins,  sec.  476,  in  his 
book,  which  was  published  under  Henry  YIII.,  to  be  properly 
when  the  testator  '*  lieth  languishing  for  fear  of  sudden  death, 
dareth  not  to  stay  the  writing  of  his  testament,  and,  therefore, 
he  prayeth  his  curate,  and  others,  his  neighbors,  to  bear  witness 
of  his  last  vnll,  and  declareth  by  word  what  his  last  will  is.  *'  So, 
again,  in  Svrinbume,  p.  82,  whose  treatise  was  published  in  the 
time  of  King  James  I.,  it  is  said,  that  this  kind  of  testament  is 
commonly  made  when  the  testator  is  now  veiy  sick,  weak,  and 
past  all  hope  of  recovery. 

I  do  not  infer  from  these  passages,  that  unwritten  wills  were 
always  bad  at  common  law,  unless  made  in  a  case  of  extremity, 
when  death  was  just  overtaking  the  testator.  In  ignorant  ages 
iheie  was  no  other  way  of  making  a  will  but  by  words  or  signs; 
reading  was  so  rare  an  accomplishment  in  the  earliest  ages  of 
the  common  law,  that  it  conferred  great  privileges,  and  the 
penon  who  possessed  it  was  entitled,  under  the  name  of  benefit 
of  clergy,  to  an  exemption  from  civil  punishment. 

Bat  these  ancient  veriters  mean  to  be  understood,  that  in  the 
ages  of  Henry  VlJLt.,  Elizabeth  and  James,  letters  had  become 
80  generally  cultivated,  and  reading  and  writing  so  widely 
difiised,  that  nuncupative  wills  were  properly,  according  to 
Perkins,  and  commonly,  according  to  Swinburne,  confined  to 
extreme  cases,  and  to  be  justified  only  on  the  plea  of  necessity. 
Aod  this  has  been  the  uniform  language  of  the  English  law 
writers  from  that  time  down  to  this  day,  so  that  it  has  become 
the  acknowledged  doctrine,  that  a  nuncupative  will  is  only  to 
be  tolerated  when  made  in  extremis. 

Thus,  in  Bacon's  Abridgement,  which  was  first  published  in 
1736,  and  compiled  chiefly  from  materials  left  by  Lord  Gh.  B. 
Gilbert,  a  nuncupative  veill  is  taken  from  Perkins,  and  defined 
to  be  when  a  man  is  sick,  and  for  fear  that  death,  or  want  of 
memory  or  speech,  should  surprise  him,  that  he  should  be  pre* 
vented  if  he  stayed  the  writing  of  his  testament,  desires  his 
neighbors  and  friends  to  bear  witness  of  his  veill,  and  declares 
the  same  presently  before  them:  7  Bac.  Abr.  by  Gwillim,  805. 
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The.  same  definition  is  adopted  by  Wood  in  his  laborious  work 
on  conyejancingy  toI.  6,.  574;  and  in  Blackstone's  Commen- 
taries, Tol.  2,  600,  501,  a  nuncupative  will  is  defined  to  be  one 
declared  bj  the  testator  in  extremis,  before  a  sufficient  namber 
of  witnesses.  After  reciting  the  substance  of  the  provisions  of 
the  statute  of  29  Charles  11.,  and  which  we  have  re-enacted,  he 
adds:  "  Thus  has  the  legislature  provided  against  any  frauds  in 
setting  up  nuncupative  wills  bj  so  numerous  a  train  of  requi- 
sites, that  the  thing  itself  has  fallen  into  disuse,  and  hardlj 
ever  heard  of  but  in  the  only  instance  where  favor  ought  to  be 
shown  to  it;  when  the  testator  is  surprised  by  sudden  and  vio- 
lent sickness.*'  And  while  I  am  citing  so  many  English  defini- 
tions of  nuncupative  wills,  it  cannot  be  thought  useless,  and 
will  not  be  deemed  unacceptable,  that  I  should  also  refer  to  the 
very  respectable  opinion  of  the  late  chief  justice  of  Connectieat, 
who  declares,  when  speaking  of  nuncupative  wills  as  understood 
in  the  English  law,  that  they  are  allowed  only  in  cases  urhere, 
in  extreme  and  dangerous  sickness,  the  testator  has  neither 
time  nor  opportunity  to  make  a  written  will:  1  Swift's  System, 
420. 

It  appears  to  me  that  these  various  writers  must  be  satisCac- 
tory  to  every  one  as  to  the  true  sense  and  meaning  of  a  nimou- 
pative  will  under  the  English  law.  It  is  not  eacfy  to  recur  to 
more  accurate  sources.  The  probate  of  wills  being  in  England 
a  matter  of  ecclesiastical  cognizance,  cases  on  that  point  rarely 
appear  in  the  reports  of  decisions  in  the  courts  of  common  law. 
I  have,  however,  been  able  to  select  two  or  three  cases  of  nimcu- 
pative  wills,  which  I  shall  submit  to  the  consideration  of  the 
court. 

Coles  V.  MordaurU,  4  Yesey,  196,  note,  was  the  case  of  a  nun- 
cupative will  in  the  twenty-eighth  year  of  Charles  II.,  and  it  is 
well  worthy  of  notice  that  this  was  only  one  year  before  the  29 
Charles  II.,  when  the  statute  relating  to  nuncupative  wills  was 
passed,  and  is  said  to  be  the  principal  case  which  gave  rise  to 
that  statute.  The  case  was  this:  Mr.  Cole,  at  a  very  advanced 
age,  married  a  young  woman  who,  during  his  life,  did  not  con- 
duct herself  with  propriety.  After  his  death  she  set  up  a  nun- 
cupative will,  said  to  have  been  made  in  extremis  (for  these  are 
the  words  used  in  the  report  of  the  case),  and  by  which  the 
whole  estate  was  given  to  her,  in  opposition  to  a  written  will 
made  three  years  befor)^  giving  three  thousand  pounds  to  chari- 
table uses.  The  nuncupative  will  was  proved  by  nine  witnesses,  - 
but  the  court  of  probates  rejected  the  will,  and  on  appeal  to  the 


Not.  1822.]  Pbingb  v.  Hazlston.  31o 

delegates  a  trial  was  had  at  the  bar  of  the  K.  B.,  and  it  appeared 
that  most  of  the  witnesses  for  the  nuncnpatiTe  will  were  per- 
jnred,  and  Mrs.  Cole  herself  was  guilty  of  subornation  of  per- 
]vsj.  It  was  upon  the  occasion  of  this  shocking  and  foul 
oonspinicy  that  Lord  Ch.  Nottingham  said  he  *'  hoped  to  see, 
one  daj,  a  law  that  no  written  will  should  ever  be  revoked  but 
by  writing/'  He  was  gratified  in  seeing  such  a  law  the  succeed- 
ii^  year;  and  I  will  venture  most  respectfully  to  add  that  if  this 
Dimcapatiye  will  be  established  I  should  also  hope  to  see  one 
day  a  law  that  no  nuncupatiye  will  should  be  valid  in  any  case. 
The  case  I  have  cited  contains  a  monitory  lesson,  and  it  very 
much  resembles  in  its  principal  features  the  one  before  us. 

In  PhO^  V.  The  Pariah  of  St.  Clemeni's  Danes,  1  Eq.  Cas. 

Aibr.  404,  pi.  2,  which  was  cited  upon  the  argument,  and  arose 

in  1704,  one  Dr.  Shallmer,  by  will,  in  writing,  gave  two  hundred 

pounds  to  the  parish,  and  Prew,  a  reader  in  the  church,  coming 

to  pray  with  him,  he  said  he  gave  two  hundred  pounds  more 

toward  building  the  church,  and  died  on  the  next  day.    This 

was  a  case  of  a  nuncupative  will  which  only  failed  for  want  of 

three  witnesses;  but  this  testator  was  evidently  in  extremis.    The 

particulars  are  not  stated,  except  only  that  an  officer  of  the 

chxnch  came  to  pray  with  him  and  that  he  died  the  succeeding 

daj,  bat  those  two  circumstances  well  warrant  the  inference. 

*Ihere  is  a  very  dose  analogy  between  these  nuncupative  wills 

and  a  gift  upon  the  death-bed,  or  a  donatio  causa  mortis,  and 

tbeee  gifts  are  defined  by  the  court  of  chancery,  in  Hedges  v. 

Sedges,  Free,  in  Ch.  269,  Oilbert's  Eq.  Bep.  12,  in  the  very 

tenns  of  a  proper  nuncupative  wrill.    A  donatio  caiLsa  mxyrtis  is 

where  a  man  lies  in  extremity,  or  being  surprised  by  sickness, 

and  not  having  an  opportunity  of  making  his  will,  but  lest  he 

Bhoald  die  before  he  could  make  it,  gives  away  personal  prop- 

citj  with  his  own  hands.    If  he  dies  it  operates  as  a  legacy.    If 

he  recovers  the  property  reverts  to  him. 

TIpon  the  strength  of  so  much  authority,  I  feel  myself  war- 
nmted  in  concluding  that  a  nuncupative  will  is  not  good,  unless 
it  he  made  by  a  testator  when  he  is  in  extremis,  or  overtaken  by 
sodden  and  violent  sickness,  and  has  not  time  or  opportunity  to 
»«fcke  a  written  will. 

The  statute  of  Charles  II.,  so  often  referred  to  and  which  we 
have  literally  adopted,  requires  a  nuncupative  will  to  be  made 
^  the  testator  in  his  last  sickness,  and  in  his  own  dwelling- 
^^OQse,  or  where  he  had  been  previously  resident  for  ten  days, 
^^i^lfiSB  Borprised  by  sickness  on  a  journey,  or  from  home.    The 
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last  sickness,  in  the  purview  of  the  statute,  has  been  always 
derstood,  for  so  I  infer  from  the  cases  cited,  to  apply  to  the  last 
extremity  mentioned  in  the  books,  and  it  never  was  meant  to 
uphold  these  wills,  made  when  there  was  no  immediate  appre- 
hension of  death,  and  no  inability  to  reduce  the  will  to  wiitiii§^. 
A  case  of  necessity  is  the  only  case,  according  to  Blackstone,  in 
which  any  favor  ought  to  be  shown  them.  If  they  are  alleged 
to  have  been  made  in  a  case  unaccompanied  with  necessity,  the 
presumption  of  fraud  attaches  to  the  very  allegation. 

Let  us  suppose,  by  way  of  illustration,  the  instance  of  a  per- 
son gradually  declining  under  the  operation  of  some  slow-paoed 
disease,  as  the  affection  of  the  liver,  or  the  consumption  of  the 
lungs,  or  the  dropsy,  or  the  cancer.     The  patient  is,  himself,  we 
will  suppose,  under  no  immediate  apprehension  of  death,  nor  is 
any  such  alarm  excited  in  others.    He  is  comfortably  seated  in 
his  chamber,  in  the  midst  of  a  populous  city,  and  with  ample 
means  to  command  every  kind  of  assistance.    He  has  had  a 
fair  common  education,  and  knows  well  how  to  read  and 
write.    He  has  been  a  man  of  good  understanding,  habits  of 
business,  and  of  successful  enterprise,  and  has  accumulated  a 
fortune.     He  is  well  versed  in  the  knowledge,  and  in  the  affairs 
of  mankind.     He  has  pen,  ink,  and  paper  at  hand,  with  an  adroit 
physician  at  his  elbow,  and  a  favorite  friend  at  his  side  on 
whom  he  wishes  to  bestow  his  fortune.    He  is  in  the  middle  of 
life,  with  his  intellects  perfectly  sound;  he  proposes,  or  it  is 
proposed  to  him,  to  make  his  will.    Would  such  a  man,  in  such 
a  case,  ever  dream  of  making  a  nuncupative  will?    Would  any 
honest  or  discreet  friend  ever  advise  him  to  do  it?    If  that 
should  be  his  wish,  or  if  that  should  be  the  suggestion  of  others, 
would  the  law  tolerate  such  an  indulgence^  under  the  notion 
that  he  was  in  his  last  sickness  ?    Surely,  the  good  sense  of  the 
law,  as  the  books  explain  that  law,  and  the  cautious  and  jealous 
provisions  of  the  statute  of  frauds,  never  intended  a  nuncupative 
vrill  for  such  an  occasion. 

The  law  wisely  discriminates  between  written  and  unwrittea 
wills,  and  permits  the  latter  only  in  cases  of  urgent  necessiij. 
To  abolish  that  distinction,  would  be  to  abolish  protection  (o 
property,  to  encourage  frauds  and  perjuries,  and  to  throw  us  hack 
upon  the  usages  of  the  unlettered  ages.  If  nuncupative  wills 
can  be  permitted  at  all,  in  the  cases  of  chronic  disord^e,  which 
make  silent  and  slow,  but  sure  and  fatal  approaches,  it  is  only 
in  the  very  last  stage  and  extremity  of  them.  In  no  othar 
period  can  such  a  disorder  be  deemed,  within  any  reasonable 
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ooiistniction  of  the  statute  of  frauds,  a  man's  last  sictmess. 
Such  diseases  oontiiiue  for  months,  and  sometimes  for  years. 
In  one  of  Captain  Cook's  voyages,  he  states,  that  he  lost  his 
firstr-Heutenant,  Mr.  Hicks,  near  the  conclusion  of  the  voyage 
of  three  years,  and  almost  within  sight  of  the  English  coast. 
But,  he  adds,  that  as  his  disease  was  the  consumption,  and  as 
it  existed  when  he  left  England,  it  might  be  truly  said,  that  he 
N9B8  dying  during  the  whole  voyage. 

What  would  the  law  call  that  man's  last  sickness  ?  Not  the 
whole  voyage  surely,  and  probably  it  would  be  narrowed  down 
to  the  last  day,  and  to  the  last  hour  of  his  existence.  We  must 
give  a  reasonable  interpretation  of  the  statute,  in  reference  to 
the  mischief  and  to  the  remedy.  We  cannot  safely  apply  a 
man's  last  sickness  to  the  whole  continuance  of  a  protracted 
disease,  without  giving  to  the  statute  an  absurd  construction. 
I  do,  therefore,  most  confidently  insist,  that  Jones  was  not  in 
this  last  sickness  on  the  eleventii  of  April,  within  the  sense,  or 
within  the  policy  of  the  statute,  and  that  he  was  not  then  en- 
titled to  make  a  nuncupative  will. 

There  is  one  other  consideration  that  imparts  to  this  subject 
of  nuncupative  wills  a  momentous  character,  and  ought  to  in- 
cline us  to  give  to  them  as  little  countenance  as  possible.    As 
soon  as  a  nuncupative  will  is  made,  it  becomes  the  interest  of 
the  legatee  that  the  party's  sickness  should  prove  to  be  his 
last  sickness;  for  if  he  recovers,  the  will,  of  course,  falls  to 
the  ground.     Not  so  with  a  written  will.     That  remains  good 
until  revoked,  and  it  cannot  be  revoked  but  by  writing.     Let 
T18,  for  one  moment,  pause  over  this  consequence  of  nuncupa- 
tite  wills,  and  observe  with  what  a  deleterious  influence  they 
must  suddenly  act  upon  the  heart,  and  what  a  powerful  appeal 
they  at  once  make  to  the  selfish  and  dark  passions  of  the  human 
iQind.    The  title  of  the  legatee  depends  altogether  upon  the 
piedpitate  death  of  the  testator.     Every  day  that  his  life  is 
prolonged,  more  and  more  impairs  the  character  of  the  will, 
and  it  vanishes  if  he  becomes  convalescent.    Suppose  the  tes- 
tator was  understood  to  possess  a  large  amount  of  cash  in  hand, 
and  that  he  gives  it  all,  by  a  nuncupative  will,  to  a  stranger,  to 
whom  the  law  would  not  have  given  it.     Suppose  that  stranger 
be  his  physician,  or  as  in  the  present  case,  his  nurse,  what  hold 
Itas  the  testator  on  her  fidelity,  her  kindness  or  her  integrity  ? 
Her  interest  and  her  wishes  (if  indeed  her  wishes  procured 
the  will)  must  be  to  destroy  and  not  to  heal  her  benefactor. 
The  legacy  operates  as  a  bounty  u^on  his  death.    One  cannot 
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contemplate  a  nancupative  will  under  this  aspect,  without  sen* 
sations  of  horror.  Well  might  such  a  man  exclaim,  as  Jones  is 
said  to  have  done  repeatedly,  ''My  life  depends  upon  that 
woman." 

I  am  accordingly  of  opinion,  both  upon  the  law  and  upon  the 
fact,  that  the  decree  of  the  court  of  probates,  directing  the 
nuncupative  will  of  William  Jones  to  be  admitted  to  probate, 
was  erroneous,  and  ought  to  be  reversed;  and  that  the  decree 
of  the  surrogate  of  the  city  and  county  of  New  York,  of  the 
seventeenth  of  October,  1820,  directing  the  application  to  ad- 
mit the  said  nuncupative  vnll  to  probate  to  be  dismissed,  and 
that  letters  of  administration,  of  the  goods,  chattels  and  credits, 
which  were  of  William  Jones,  deceased,  be  granted  and  issned 
according  to  law,  as  in  the  cases  of  intestates,  be  confirmed. 

Spenoeb,  C.  J.,  concurred,  on  the  ground  that  the  alleged 
nuncupative  will  was  not  made  while  the  testator  was  in  extremis, 
and  because  it  did  not  appear  that  he  or  any  other  person 
thought  him  to  be  in  any  immediate  danger  of  dying,  and  be- 
cause there  was  ample  opportunity  to  make  a  written  will. 

Platt,  J.,  concurred  vnth  the  chancellor  both  on  the  law  and 
the  fact. 

WooDWOBTH,  J. ,  dissenting.  This  case  comes  before  the  court 
on  an  appeal  from  the  decree  of  the  court  of  probates,  by  which 
it  is  adjudged  that  the  nuncupative  will  of  William  Jones,  de- 
ceased, having  been  duly  proved,  be  admitted  to  probate,  and 
that  letters  of  administration,  with  the  will  annexed,  be  issued 
thereon.  I  will  examine  this  cause  in  the  following  order: 
1.  What  are  the  facts  necessary  to  constitute  a  valid  nunca- 
pative  will  ?  2.  Does  the  testimony  satisfactorily  prove  the 
making  of  such  vdll  ? 

The  act  concerning  wills  declares  "  that  no  nuncupative  will 
shall  be  good  where  the  estate  thereby  bequeathed  shall  exceed 
the  value  of  seventy-five  dollars,  unless  the  same  be  proved  by 
the  oaths  of  three  witnesses,  at  the  least,  who  were  present  at 
the  making  thereof;  nor  unless  it  be  proved  that  the  testator, 
at  the  time  of  pronouncing  the  same,  did  bid  the  persons 
present,  or  some  of  them,  bear  vdtness  that  such  was  his  will, 
or  words  to  that  efiect;  nor  unless  such  nunci^)ative  will  be 
made  at  the  time  of  the  last  sickness  of  the  deceased,  and  in 
his  dwelling-house,  or  where  he  had  been  resident  for  ten  days 
or  more  next  before  the  making  of  such  will,  except  where  SQcb 
person  was  surprised  or  taken  sick  from  home,  and  died  before 
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his  retam  to  the  same."  Bj  the  fifteenth  section  it  is  declared 
"  that  after  six  months  from  the  speaking  of  the  pretended 
testamentary  words,  no  testimony  shall  be  received  to  prove 
anj  nmicapative  will,  except  the  same  testimony,  or  substance 
thereof,  was  committed  to  writing  within  six  days  after  the 
making  of  the  said  will/' 

The  requisitions  of  this  act  must  be  satisfied;  there  is  such 
perfect  perspicuity  in  the  language  made  use  of,  that  if  doubts 
existed  as  to  the  law  previous  to  the  passing  of  the  act,  none 
can  remain  at  the  present  day.  If  the  statute  is  so  plain  as  to 
be  incapable  of  misconstruction,  then,  without  reference  to  the 
law  previously  in  force,  it  must  be  carried  into  effect,  according 
to  the  intention  of  the  legislature.  If  it  gives  a  new  rule,  that 
rale  must  be  observed.  In  such  cases,  no  consequences  are  to 
be  regarded  in  the  construction:  6  Bac.  Abr.  392.  On  the 
other  hand,  if  a  statute  makes  use  of  words  the  meaning  of 
which  are  well  known  at  common  law,  the  words  shall  be 
ondeistood  in  the  same  sense;  and  hence  it  frequently  becomes 
necessary  to  know  what  the  common  law  was  before,  and  what 
the  mischief  was  for  which  the  common  law  had  not  provided. 
These  general  remarks  may  be  considered  not  inapplicable  in 
examining  the  soundness  of  the  legal  objections  made  by  the 
appellant's  counsel. 

It  is  contended  that,  admitting  the  respondent's  witnesses 
have  testified  truly,  they  do  not  make  out  a  case  within  the  act. 
The  objections  are,  first,  that  **  last  sickness"  means  sudden 
illness,  when  the  testator  is  in  extremis,  and  in  the  immediate 
prospect  of  death;  and,  secondly,  that  the  will  is  void  be- 
cause no  executor  is  named.      To  guard  against  impositions 
and  forgeries  in  setting  up  nuncupative  wills,  the  statute  was 
passed,  and  has  imposed  several  salutary  restrictions.     In  dis- 
cussing the  first  objection,  it  will  be  useful  to  inquire  how  the 
law  stood  before  the  passing  of  the  act.    If  we  can  ascertain 
the  common  law  exposition  of  "  last  sickness,"  I  admit  it  will 
go  far  to  show  how  the  statute  is  to  be  understood.     If  no 
light  can  be  derived  from  the  common  law  in  explaining  these 
tenos,  then  the  words  '*  last  sickness"  in  the  statute  are  to  be 
construed  according  to  their  obvious  import,  which  is,  the  sick- 
ness inunediately  preceding  the  death  of  the  testator,  without 
nference  to  any  precise  period  of  the  disease,  or  any  particular 
apprehensions  the  testator  may  be  under  as  to  his  approaching 
dissolution.     The  doctrine  in  relation  to  nuncupative  wills  is 
derived  from  the  civil  law,  and  is  of  very  ancient  date :  Cowp.  90. 
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It  was  incoiporated  into  the  system  of  the  oommon  law,  and 
acted  upon,  propria  vigore^  long  before  the  statute  of  frauds, 
and  the  statute  of  wills,  as  will  be  shown  in  the  course  of  this 
inquiry.    In  the  Institutes  of  Justinian,  lib.  2,  tit.  10,  sec  14, 
it  is  laid  down:  "  If  a  man  wishes  to  dispose  of  his  effects,  bj  a 
nuncupative  or  unwritten  testament,  he  may  do  so,  if  in  the 
presence  of  seven  witnesses  he  verbally  declares  his  will;  and 
this  will  be  a  valid  testament  according  to  the  civil  law."     It 
eeems  that  neither  last  sickness,  nor  any  sickness,  was  neces- 
sary to  give  it  validity;  it  was  sufficient  if  the  witnesses,  within  a 
reasonable  time  after  the  death  of  the  testator,  went  before  a 
magistrate,  and  giving  an  account  of  what  took  place,  a  formal 
statement  was  drawn  up  and  signed.   Swinburne,  part  4,  eec 
29,  p.  850,  says:  ''  In  making  a  nuncupative  will,  this  is  chieflj 
to  be  observed  that  the  testator  do  name  his  execator,  and 
declare  his  mind  by  word  of  mouth,  without  writing,  befara 
witnesses;  no  precise  form  of  words  is  required,  so  that  the 
testator's  meaning  do  appear."    So,  also,  in  Swinburne,  part  1, 
sec.  12,  p.  58,  it  is  said:  "A  nuncupative  testament  is,  when 
the  testator,  without  any  writing,  doth  declare  his  will  before 
a  sufficient  number  of  witnesses.    It  is  called  nuncupative,  be> 
cause  when  a  man  makes  such  a  testament,  he  must  name  his 
executor,  and  declare  his  whole  mind  before  witnesses."    The 
author  then  observes:  ''This  kind  of  testament  is  commonly 
made  when  the  testator  is  very  sick,  weak,  and  past  all  hope  ot 
recovery."    Here,  I  think,  we  may  discover  the  source  of  that 
erroneous  impression  which  some  elementary  writers  entertain 
that  it  is  of  the  essence  of  a  nuncupative  will  that  it  be  made 
in  extremis^  or  when  a  man  is  sick,  and  in  fear  of    death. 
Swinburne  who  in  substance  lays  down  the  same  rule,  in  re- 
spect to  nuncupative  wills,  as  that  sanctioned  by  the  civil  law, 
does  not  give  the  least  countenance  to  the  notion  that  sickness 
is  at  all  necessary.    He  merely  states  the  times  when  these  wills 
are  generally  made,  not  that  any  particular  time,  or  any  sick- 
ness is  necessary.     He  had  before  shown  it  was  not;   but  he 
evidently  introduces  it  in  order  to  give  the  reason  why  men  defer 
a  business  of  such  importance  to  so  late  a  period.    He  observes: 
"  It  is  a  received  opinion  amongst  the  ruder  and  more  ignorant 
people,  that  if  a  man  should  be  so  wise  as  to  make  a  vnll  in 
health  that  then  surely  he  should  not  live  long  after,  and  there- 
fore they  defer  it  until  a  time  of  sickness:"  p.  59.    From  the 
preceding  authorities  it  is  obvious  that  before  the  statute,  the 
validity  of  a  nuncupative  will  did  not  depend  on  the  fact  thai 
it  was  made  in  the  last  sickness. 
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Blaekstone,  who  is  supposed  by  the  appellant's  oomiBel  to 
bold  a  different  langoage,  will,  I  think,  on  examination,  be 
found  not  to  contain  anything  in  opposition  to  the  preceding 
authorities.  In  2  Com.  500,  the  author  yery  concisely  remarks 
"  that  a  nnneapative  will  depends  merely  upon  oral  eyidence, 
being  declared  by  the  testator  in  extremis,  before  a  su£Bcient 
Bomber  of  witnesses,  and  afterwards  reduced  to  writing."  He 
Dowhere  says  that  it  is  necessary  to  be  made  in  extremis;  the 
reference  is  obviously  to  the  time  generally  chosen  for  the 
making  of  such  wills,  *  *  being  declared  by  the  testator  in  extremis;** 
vUeh  as  a  general  proposition  is  undoubtedly  true.  He  eyi- 
denUy  intended  to  state  this  fact,  as  Swinburne  had  done.  If 
file  doctrine  deriyed  from  the  ciyil  law  was  intended  to  be 
questioned,  this  accurate  writer  would  haye  giyen  some  intima- 
tion, from  which  such  a  conclusion  might  fairly  be  drawn. 

In  7  Bacon,  tit.  Wills,  D.  306,  the  author,  speaking  of  nun- 
enpatiTc  wills,  giyes  this  definition:  ''When   a  man  is  sick, 
and  for  fear  of  death,  or  want  of  memory  should  surprise  him, 
if  he  stayed  the  writing  of  his  testament,  desires  his  neighbors 
and  friends  to  bear  witness  of  his  last  will,  and  then  declares 
the  same  presently  by  word,  this  is  called  a  nuncupative  will." 
There  is  no  doubt  this  is  all  correct.     A  will  made  under  such 
dicamstanoes  would  be  valid;  but  it  will  be  remembered  that 
the  question  is  whether  a  will  would  not  also  be  valid  if  not 
made  in  sickness,  and  for  fear  of  death.    Bacon  does  not  assert 
that  it  would  not.    We  must,  therefore,  suppose  that  in  speak- 
ing of  such  will,  he  had  in  view  that  nuncupative  wills  are 
generally  made  under  the  circumstances  he  describes;  and  that 
he  meant  only  to  say  that  such  wills  were  good.   The  authorities 
he  dies,  1  Inst.  Ill,  and  Perkins,  209,  sec.  476,  do  not  con- 
tndict  the  rule  of  the  civil  law,  nor  state  anything  in  opposition 
to  the  doctrine  laid  down  in  Swinburne.     As  further  evidence, 
if  any  is  wanting,  that  Bacon  so  understood  the  law,  we  find, 
in  a  case,  7  Bac.  339,  tit.  Wills;  1  Eq.  Gas.  Ab.  403,  where  the 
qnesiioQ  arose  as  to  the  validity  of  a  nuncupative  will,  it  is 
merely  stated  that  the  testator  was  ill.    No  objection  was  taken 
on  this  point,  but  there  were  other  difficulties,  which,  if  they 
had  been  removed,  the  will  would  haye  been  good. 

1  ^1  not  trespass  on  the  patience  of  the  court  by  pursuing 
^  inquiry  further.  I  think  it  is  perfectly  settled,  that  before 
^e  statute,  a  good  nnncupatiye  will  might  be  made  at  any  time, 
improved  by  witnesses;  and  although,  for  reasons  already  given, 
>B^  generally  deferred  the  making  of  such  wills,  until  over- 
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taken  by  sickness  and  in  fear  of  death,  yet  that  the  law  dil  not 
place  wills,  made  at  such  times,  on  more  fayored  groands  than  ii 
made  at  a  different  period.  The  consequence,  then  is,  that 
there  is  nothing  in  the  common  law  to  aid  in  giving  a  construc- 
tion to  the  terms  "  last  sickness,"  made  use  of  in  the  statate; 
and,  therefore,  the  statute  must  be  considered  as  introducing  a 
new  rule,  or,  perhaps,  more  correctly  speaking,  restricting^  the 
period  in  which  nuncupative  wills  may  be  made,  by  confining  it 
to  "  last  sickness,"  instead  of  leaving  the  time  in  the  discretion 
of  the  testator. 

If  anything  more  was  necessary  to  prove  the  soundness  of  the 
doctrine  I  have  advanced,  it  seems  to  me  the  statute  itself  con- 
tains the  most  satisfactory  evidence.    It  is  admitted,  that  the 
statute  was  intended  as  a  remedy  for  the  frauds  and  impositions 
which  grew  out  of  the  common  law.     The  various  regulations 
introduced,  were  for  the  express  purpose  of  serving  as  checks 
and  barriers  against  fraud.    The  statute  does  not  purport  to  be 
declaratory  of  the  common  law,  but  is  a  remedial  statute.     The 
period  in  which  a  valid  nuncupative  will  might  be  made,  was  no 
longer  to  remain  in  the  discretion  of  the  testator,  but  as  offer- 
ing less  opportunity  for  imposition,  the  statute  confined  it  to 
his  "last  sickness.''    That  requisite  was  inserted,  because  the 
common  law  had  not  provided  any  such  restriction.    Blackstone 
observes,  vol.  2,  p.  501,  in  commenting  on  this  statute:   "It 
must  be  in  the  testator's  last  sickness,  for  if  he  recovers  be  may 
alter  his  dispositions,  and  has  time  to  make  a  written  wiU." 
The  inference  drawn  from  the  statute  is  in  coincidence  vrith  the 
doctrine  derived  from  the  common  law.     But  it  is  said,  that  €m 
will  is  not  valid,  because  no  executor  is  expressly  appointed. 
Without  examining  whether  the  naming  an  executor  was  essen- 
tial to  every  testament,  it  is  sufficient  to  show  that  an  executor, 
eo  nomine,  need  not  be  named  in  words.     Swinburne,  part,  i, 
sec.  4,  p.  247,  observes:   "  If  the  testator  says,  I  commit  all  mj 
goods  to  the  disposition  of  A.  B.,  it  is,  in  effect,  as  if  he  says,  I 
make  him  my  executor,  for  it  thereby  appears  he  did  not  intend 
to  die  intestate."    Here  the  testator  has  given  all  his  personal 
estate,  and  that  is  a  valid  appointment  of  executor.    I  appre- 
hend, that  in  every  case,  a  nuncupative  will  may  be  valid  with- 
out naming  an  executor.     In  2  Black.  Bep.  608,  the  author 
states  the  proposition  generally,  that  if  the  testator  makes  an 
incomplete  will,  without  naming  an  executor,  administration 
may  be  granted  cum  testamenio  annexo:  1  Boll.  Abr.  907;  Comb. 
20.     This  appears  to  have  been  done  in  several  cases.    In  Bm 
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▼.  Godfrey,  Fincfa,  361,  letters  of  adminifltratioii,  with  the  will 
annexed,  appear  to  have  been  granted  on  a  nuncupative  will 
when  no  executor  had  been  appointed.  The  long  and  uniform 
practice  in  this  respect,  is  opposed  to  the  objections  urged,  that 
the  appointment  of  an  executor,  in  the  will,  is  essential. 

Some   critidams  were  applied  to  the  testimony  of  the  wit- 
nesses who  proved  the  vrill,  which  I  will  briefly  notice.     It  is 
objected  to  Doctor  Arden's  testimony,  that  after  stating  the 
expressions  of  the  testator,  he  says,  "  or  words  to  that  effect." 
That  Waters  uses  the  words,  "  should  have  all  the  property  he 
was  worth;"  and  Ellen  Taylor,  that  "all  that  he  had  or  was 
possessed  of,  was  for  Mrs.  Hazleton."     I  have  already  shown 
that  no  precise  form  of  words  are  required  by  law;  if  the  intent 
and  meaning  can  be  collected,  that  is  sufficient.     Swinburne 
lays  this  down  expressly.     I  have  not  discovered  any  rule  of 
law  opposed  to  it.     Indeed,  so  long  as  nuncupative  wills  are 
allowed,  no  other  rule  would  be  applicable  to  the  subject.     We 
need  not  be  informed  that  no  witness  could  be  relied  on  as  to 
eveiy  identical  word  made  use  of  by  the  testator.     All  that  can 
be  expected  is  to  give  the  substance.     No  doubt  very  nearly  the 
Bame  words  used  by  the  testator  may  be  retained;  and  when  a 
witness  testifies  to  the  expressions,  we  understand  him  that  the 
words  so  testified  to  convey  accurately  the  meaning  of  the  tea* 
tator,  but  no  one  would  consider  the  witness  as  speaking  tech- 
meally  in   hcBC   verba.     There    is  no  force,  then,  in    these 
objections,  provided  the  words  proved  by  the  witnesses  show 
the  meaning  of  the  testator.    If  the  testimony  in  this  case  is 
tme,  the  words  abundantly  prove  the   intent  that  Mrs.  Ha- 
zleton should,  after  the  testator's  death,  have  all  his  property. 
The  remaining  question  is,  does  the  testimony  satisfactorily 
prove  that  the  will  in  question  was  made?    It  does  not  appear 
to  me  extraordinary  that  this  question  has  been  litigated  with 
uncommon  zeal;  neither  ought  it  to  excite  surprise,  to  find 
contradictory  testimony  in  some  material  points.    It  was  to  be 
expected;  it  is  an  angry  controversy,  where  disappointment  on 
one  side,  and  the  hope  of  establishing  the  will  on  the  other, 
bave  excited  great  competition.    Here  is  a  foreigner  with  con- 
nderable  property  about  to  leave  it  soon.     Whether  he  has  any 
beirs  in  his  native  country  is  uncertain;  he  thought  he  had 
iK)ne;  if  he  had,  it  is  very  evident  he  felt  no  sympathies  or  in- 
terest for  them;  all  connection  seemed  to  be  dissolved;  years 
bad  passed  away  without  any  communication;  he  had  changed 
bis  name;  in  short,  whatever  may  have  been  the  cause,  it  does 
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not  appear  that  a  single  human  being  had  any  hold  on  hia  affee- 
tions,  BO  as  to  be  a  partiotdar  object  of  his  bounty.  In  this 
situation  he  is  confined  by  sickness,  and  although  he  enter- 
tained hopes  of  recovery,  it  cannot  be  doubted  he  must  Lave 
had  strong  apprehensions  that  his  end  was  near.  I  think  it 
quite  evident  he  was  not  disposed  to  make  a  written  will. 

The  formal  act  of  dictating  a  written  will,  may  have  appeared 
too  much  like  the  precursor  of  dissolution;  or  his  apathy  might 
be  such  that  he  would  not  go  through  the  formalities  of  so 
solemn  an  act,  and  yet  might  be  willing  to  say,  "  A.  or  B.  shall 
possess  my  property  after  my  death.''  He  might  have  a  predilec- 
tion enough  for  some  individual  to  do  the  latter,  for  it  was 
attended  with  no  trouble  or  effort,  but  would  have  died  intes- 
tate rather  than  submit  to  the  former.  Who  can  point  out» 
with  certainty,  the  object  of  his  regard  ?  He  was  eccentric,  of 
singular  habits,  fretful,  suffering  at  times  excruciating  pains. 
Is  there  an  individual  that  will  pretend  to  such  knowledge  of 
the  human  heart,  the  motives  and  springs  of  human  action,  as 
to  say,  that  the  faithful  attendant  on  the  sick  bed  of  the  testa- 
tor, who  had  devoted  days  and  nights  to  mitigate  his  sufferings 
and  soothe  his  pains,  would  not  probably  be  deemed  a  fit  object 
of  his  bounty  ? 

For  myself,  under  such  circumstances,  I  have  no  hesitation 
in  saying,  such  a  disposition  of  his  property  is  at  once  natural, 
if  not  to  be  expected.  If  the  result  of  this  examination  shall 
be  to  prove  the  making  of  a  will,  this  court,  sitting  to  discharge 
the  duty  of  discreet  jurors,  will  not  erect  itself  into  a  tribunal 
to  say,  the  testator  ought  not  to  have  devised  in  this  manner; 
neither  will  it  feel  itself  at  liberty  to  disregard  the  testimonjin 
support  of  it,  unless  it  shall  be  successfully  impeached,  accord- 
ing to  the  rules  which  govern  in  a  court  of  justice. 

Four  witnesses  have  been  examined  to  prove  the  will.  If 
they,  or  any  three  of  them,  are  to  be  regarded  as  creditable  wit- 
nesses, it  is  abundantly  proved.  I  shall  begin  with  Doctor 
Arden.  His  general  character  is  not  impeached.  I  cannot 
travel  out  of  the  case  to  inquire  respecting  him;  I  think  it  will 
be  admitted,  if  aught  could  be  alleged  against  him,  it  would  not 
have  been  withheld.  I  am  constrained  to  believe  he  has  stated 
the  truth,  unless  it  be  shown  that  his  evidence  is  contradicted 
in  material  parts. 

He  not  only  swears  to  the  making  this  nuncupative  vriU,  bat 
that  on  several  occasions  previously  the  testator  declared  his 
intention  to  give  all  his  property  to  Mrs.  Hasletony  and  sabae* 
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qnenOy  declared  he  had  given  her  all  his  property.  If  this  man 
28  perjored,  his  depravity  mast  be  confirmed  and  settled.  In 
the  complication  of  testimony,  nothing  has  transpired  to  assign 
a  motire  or  inducement  for  snch  a  conrse;  no  connection  or 
intimacy  is  traced  between  him  and  the  respondents.  Before 
he  is  consigned  to  infamy,  he  has  a  right  to  demand  the  evi- 
dence upon  which  his  criminality  is  founded*  I  have  sought 
for  it  in  vain,  and,  therefore,  am  bound  to  believe  him. 

But  it  is  urged  that  his  testimony  is  contradicted.  He  says 
he  was  called  to  Jones  as  a  patient,  by  finding  a  memorandum 
on  his  slate  by  some  person,  but  what  person  he  never  knew. 
Is  this  disproved  ?  So  far  from  it,  Taber,  an  unimpeached  wit* 
ness,  says,  that  a  man  did  call  at  the  office  of  Doctor  Arden» 
and  left  a  message  on  the  slate  for  him.  James  McDonnell  tes- 
tifies that  it  was  proposed  by  Jones  and  Mrs.  H.  that  he  should 
go  to  Doctor  Arden;  that  he  went,  saw  him,  and  delivered  his 
message.  In  all  this  I  perceive  no  contradiction;  the  testimony 
in  coDsistent  and  reconcilable;  the  fact  that  Arden  was  called 
hj  a  message  on  the  slate  is  proved  to  be  true. 

Some  person  did  call,  and  as  McDonnell  appears  to  have 
been  the  only  person  sent,  and  inasmuch  as  he  has  not  denied 
that  he  left  that  message,  nor  been  questioned  respecting  it,  as 
might  have  been  done  had  it  been  deemed  material,  the  fair 
presumption  is,  that  he  was  the  man  that  called,  and  not  find- 
ing Arden  at  home,  afterwards  saw  him,  and  delivered  the  mes- 
aage  personally.    But  whether  he  was  the  person  or  not  is 
immaterial;  McDonnell's  request  does  not  in  the  least  falsify 
the  statement  of  Arden  that  a  message  was  left  on  the  slate; 
both  are  undoubtedly  true,  and  admit  of  perfect  explanation. 
That  he  was  sent  for,  and  at  the  request  of  Jones,  is  proved. 
It  is  difficult  to  conceive  why  this  unimportant  circumstance 
vas  pressed    as    a    ground    for   impeaching    the    testimony. 
Another  ground  is  this:  Arden  says  he  never  heard  any  friend, 
visitor,  or  attendant,  make  a  request  to  call  in  a  clergyman; 
Julia  Devoy  testifies  that  she  urged  to  Doctor  Arden  the  calling 
in  of  the  bishop;  that  the  doctor  observed  that  he  should  allow 
DO  cleigyman  to  come  that  night.    Here  is  contradictory  testi- 
mony not  as  to  the  fact  whether  a  will  was  made,  but  in  rela- 
tion to  the  solicitude  expressed  by  Mrs.  Devoy  for  the  spiritual 
ooneems  of  the  testator.     This  is  the  only  contradiction  I  have 
discovered  in  Arden's  testimony;  and  it  admits  of  a  satisfactory 
uswer.    Allowing  Mrs.  Devoy  to  be  an  unimpeached  witness, 
which  I  think  will  be  shown  she  is  not,  then  is  the  evidence  of 
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Arden  falsified  by  her?    It  is  not  by  any  role  of  eyidanoe  with 
"which  I  am  acquainted. 

In  case  the  request  to  send  for  the  bishop  was  a  material 
fact  for  the  respondents  to  make  out,  I  admit  the  eTidenoe 
would  be  neutralized  and  go  for  nothing,  because  the  affizma- 
tive  must  be  made  out  by  a  superior  weight  of  testimony;  and 
as  the  scales  ar&  balanced,  the  affirmative  is  not  estaUished; 
but  no  inference  can  rightfully  be  drawn  that  the  testimony  of 
Arden  was  false,  although  it  may  be  evident  that  the  iestimonj 
of  one  or  the  other  was  necessarily  so.  If  both  witneassB 
stand  unimpeached,  independent  of  the  fact  that  they  disagree 
as  to  a  particular  thing,  the  scales  are  in  equUibriOy  and  other 
things  being  equal,  they  are  each  entitled  to  credit. 

I  put  this  in  the  strongest  point  of  view  for  the  appellant, 
and  it  will  not  aid  him,  for  there  is  as  much  reason  to  beliere 
Doctor  Arden  as  Mrs.  Julia  Devoy.  But  is  it  consistent  with 
the  rules  of  interpreting  and  reconciling  testimony  to  push  the 
doctrine  thus  far?  Does  not  the  experience  of  every  member 
of  this  court  ^ttest  to  the  proof  of  the  proposition,  that  mem- 
ory is  frail,  that  misapprehension  and  mistake  are  incident  to 
man,  that  the  law  will  charitably  attribute  discrepancies  in 
testimony  to  some  of  these  causes,  rather  than  to  deliberate 
perjury,  if  from  the  nature  of  the  case,  there  may  have  been 
f orgetf  ulness  or  mistake  ? 

Who  that  is  conversant  with  courts  does  not  know  that  it  is 
of  every  day's  occurrence  for  creditable  and  intelligent  wit- 
nesses to  take  a  different  view  of  some  circumstances  in  the 
same  transaction,  and  if  called  upon  to  testify  may,  in  some 
unimportant  particulars  at  least,  contradict  one  another?  Would 
the  duty  of  a  judge,  for  such  cause,  require  him  to  instruct  the 
jury  to  disregard  it?  I  apprehend  not.  I  hare  supposed  the 
case,  in  the  remarks  that  I  have  made,  that  Doctor  Arden  and 
Mrs.  Devoy  were  equally  credible.  The  further  examination 
of  this  case  will, « I  think,  show  how  little  she  is  entitled  to 
such  a  character.  Arden  then  has  passed  the  ordeal  unhurt, 
and  proves  that  Jones  made  a  will.  The  next  vntness  is  George 
Waters;  his  testimony  is  substantially  the  same  as  Arden's;  hifl 
attendance  was  unsolicited  and  accidental;  he  had  never  seen 
William  Lee,  another  of  the  witnesses,  before  the  eleventh  of 
April,  when  he  met  him  at  Jones's  room.  The  testimony  <rf 
this  witness  fully  proves  the  will;  it  is  not  impeaehed»  and  >i 
entitled  to  credit. 

The  next  witness  is  William  Lee.    He  also  proves  the  irilL 
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Bs  aajB  he  was  requested  by  Doctor  Arden  to  go  with  him  to  see  a 
Bck  patient;  he  went;  he  never  saw  Mrs.  H.  until  he  met  her  at 
the  house  where  Jones  was  lying  sick.     His  testimony,  in  sub- 
stance, concurs  with  that  of  Arden  and  Waters;  but  it  is  assailed 
on  BSTeral  grounds.    I  will  briefly  consider  them.     Lee  says 
that  on  the  third  of  May  Mrs.  H.  called  on  him  and  gave  him 
the  fiist  information  of  Jones's  decease.    Walter  Furlong  testi- 
fies that  he  informed  Lee  of  the  decease  of  Jones  the  morning 
he  died.  Whether  Lee  recdyed  the  information  on  the  fifteenth 
d  April  or  the  third  of  May  is  a  circumstance  irrelevant  and 
unimportant  in  respect  to  the  subject  of  this  will;  it  could  have 
no  effect  whatever,  allowing  that  the  witness  intended  to  aid  the 
eaofie  of  Mrs.  H.    If  Lee  was  corrupt  enough  to  sacrifice  his 
integrity  he  would  have  testified  falsely  to  some  fact  that  might 
he  material.    It  would  be  in  character  for  a  knave,  on  pruden- 
taal  grounds,  to  adhere  to  truth  in  circumstances  of  no  moment; 
he  would  not  expose  himself  to  contradiction  where  nothing 
eonld  be  gained.     I  perceive  no  motive  for  stating  the  time  of 
receiving  information  falsely.     The  law  will  not  impute  perjury 
on  such  a  state  of  facts,  but  will  ascribe  the  variance  to  misap- 
prehension or  mistake.    Besides,  Lee,  who  swears  to  one  day, 
is  oqnally  credible  as  Furlong,  who  swears  to  another.    If  this 
was  an  ordinary  case  before  a  jury,  exciting  but  little  interest, 
I  hm  persuaded  the  contradiction,  merely  as  to  the  time  when 
notice  of  Jones's  death  was  received,  would  not  be  seriously 
niged;  if  it  was  it  would  not,  and  ought  not  to  be  listened  to. 
Bat  it  IB  uiged  that  Lee's  general  character  is  impeached.    It  is 
proper  here  to  remark  that  evidence  of  this  kind,  although  ad- 
nuBsible,  is  to  be  critically  examined  and  very  deliberately  con* 
sideied  before  it  is  acted  on.     When  a  witness  testifies  that  the 
genend  character  of  another  is  bad,  and  goes  no  further,  it  can« 
not  be  satisfactory;  for  that  would  subject  the  character  of  an 
indindoal  to  the  opinion  of  the  witness,  and  not  to  the  general 
Bense  of  the  community,  respecting  the  person  sought  to  be  im-^ 
peached;  hence  it  becomes  necessary,  and  is  always  competent, 
to  inquire  whether  the  community  generally,  or  a  few  individu-i 
alis,  speak  ill  of  the  person  implicated,  and  whether  such  per* 
Bons  may  not  have  been  biased  by  prejudices  of  whatever  kind, 
and  whether  they  have  not  had  some  disagreement,  controversy 
Of  qnarrel.    The  weight  that  such  evidence  is  entitled  to  will 
depend  on  considerations  like  the  preceding,  and  others  of  a 
lunilar  nature. 
It  18  what  the  community  say  generally  of  a  man,  that  is  evi- 
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dence,  not  what  this  or  that  individual  may  say.  Deplorable, 
indeed,  would  be  the  state  of  society,  if  the  opinions  of  two 
or  three  individuals  should  be  deemed  sufficient  to  establiiih  a 
general  bad  reputation.  In  times  of  party  contention,  if  not 
at  all  times,  it  would  not  be  difficult  to  prove,  in  any  given  case, 
that  a  few  individuals  had  spoken  against  the  character  of  the 
witness,  or  person  on  trial,  when  the  general  voice  was  other- 
>f7ise.  It  is  not  evidence  at  all,  where  the  witness  who  impeaches 
another  has  formed  his  opinion  merely  on  what  A.,  B.,  and  C, 
have  informed  him.  If  the  witness  has  only  heard  A.  and  B. 
speak  of  the  individual  implicated,  then  he  is  not  sufficiently 
Informed  to  make  out  what  is  required,  and  the  party  who  calls 
him  must  resort  elsewhere.  On  principle,  it  is  highly  expedient 
the  law  should  be  so;  for  this  species  of  evidence  deals  in  no 
jspecific  facts,  and  consequently  no  investigation  can  take  place 
9sB  to  the  truth  or  falsehood  of  the  matters  which  have  made  an 
unfavorable  impression  againt  a  witness;  all  that  can  be  done  is 
"to  give  evidence  of  general  good  character.  The  proceeding  in 
^ur  courts  of  justice  show  that  evidence  to  impeach  or  support 
As  obtained  without  apparent  difficulty;  it  is  not  concluBi?e  in 
vany  case,  but  is  powerful  and  operative,  when  the  general  sense 
\ot  those  acquainted  with  a  witness  is  unfavorable  to  his  truth 
mnd  integrity.  The  law  has  considered  character  sufficientlj 
guarded  by  allowing  it  to  be  assailed  only  when  the  general 
opinion  was  against  it.  General  opinion  raises  a  strong  pre- 
sumption that  there  are  facts  to  support  its  justice  and  oorrect- 
ness,  but  the  opinion  of  this  or  that  individual  raises  no  sack 
2>re8umption. 

The  preceding  remarks  apply  to  the  testimony  introduced  to 
Impeach  William  Lee.  The  first  witness,  Pensford,  says,  his 
general  reputation  is  bad,  but  admits  that  he  never  heard  more 
than  two  or  three  persons  speak  ill  of  him.  Will  tlus  satisfy 
the  rule  of  law  that  the  general  character  is  bad  ?  I  think  not 
Gross  swears,  that  he  would  not  believe  him  on  oath,  and  baa 
beard  from  a  number  of  persons  that  he  was  a  bad  man. 
Carter  says  that  Lee's  character,  for  truth  and  integrity,  is  not 
^ood,  and  that  he  is  not  entitled  to  be  believed  as  a  witness. 
This  is  the  evidence  for  the  appellant. 

The  respondents  have  resorted  to  the  same  kind  of  evidence 
to  support  William  Lee,  in  which  they  have  succeeded.  Nine 
witnesses  testify  favorably  of  his  character,  and  that  he  is  to  be 
believed  on  oath.  There  is  a  variation  in  the  forms  of  theee 
depositions;  some  are  more  full  and  explicit  than  others.   I 
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hmre  considered  the  crificisms  applied  bj  the  counsel  on  the 
aj^oment.  When  a  witness  says,  that,  *'  from  the  general  char- 
acter of  William  Lee,  for  truth  and  integrity,  he  would  believe 
him  on  oath  as  a  witness,"  I  cannot  intend  that  his  character  is 
presented  in  a  questionable  shape;  that  the  witness  meant  to 
«ay,  he  has  just  so  much  character  as  will  entitle  him  to  belief 
and  nothing  more,  and  by  using  such  terms,  to  present  the  wit- 
ness as  suspicious.  The  fair  import  is  decidedly  in  support  of 
a  good  reputation  for  truth  and  veracity.  But  West,  Johnson » 
and  Quin,  speak  in  more  general  terms;  they  know  his  general 
character,  for  truth  and  veracity,  to  be  good.  They  alone  are 
more  than  sufficient  to  counterbalance  the  evidence  of  Gross 
and  Garter,  on  whom  the  appellant  most  relies.  This  attempt 
has  failed  altogether.  Has  Furlong  proved  any  fact  injurious 
to  the  credit  of  Lee  ?  How  this  deposition  can  be  made  to  bear 
on  the  truth  of  Lee,  I  confess  I  am  ignorant. 

If  Lee  was  under  any  obligation  to  disclose  to  his  journey- 
man. Furlong,  what  he  knew  respecting  Jones's  will  or  property, 
this  deposition  would,  indeed,  prove  he  had  not  done  so,  and 
for  which  Furlong  might  complain;  but  admitting  the  obliga- 
tion to  gratify  the  curiosity  or  inquisitiveness  of  Furlong,  how 
does  it  affect  Lee's  truth?  To  attempt  to  prove  that  it  does 
not,  would  be  a  waste  of  time.  As  a  specimen,  take  the  follow- 
ing: Furlong  says  Jones  died  without  making  a  will;  Lee  re- 
plies, "  It  was  a  great  pity."  Lee  inquired  where  Jones  lived, 
iind  whether  Furlong  knew  how  the  property  would  be  disposed 
of;  that  it  was  a  great  pity  it  should  fall  to  the  state,  and  not 
go  to  his  relations  in  Ireland.  Such  are  the  opinions  expressed 
by  Lee,  and  such  the  manner  of  his  conversation  with  Furlong. 

No  principle  of  morals  or  ethics  required  Lee  to  state  all  he 
knew;  he  was  at  perfect  liberty  to  communicate  his  knowledge, 
or  remain  silent,  and  if,  by  his  manner.  Furlong  drew  an  infer- 
ence of  Lee's  ignorance  on  the  subject,  I  am  not  aware  of  any 
impropriety,  much  less  that  any  criminality  attached  upon  his 
conduct  He  was  bound  to  speak  truth  when  he  did  speak,  but 
he  was  not  prohibited  from  making  inquiries,  or  expressing  re- 
grets. Furlong  had  no  interest  in,  or  connection  with,  the  will 
or  the  parties  to  it,  and  could  sustain  no  injury  by  remaining  in 
ignoianoe.  Lee  acted  with  prudence  and  proper  reserve.  When 
inqnired  of  how  he  could  be  a  witness,  he  gives  a  satisfactory 
explanation,  ''he  did  not  think  proper  to  inform  Furlong  what 
he  knew."  Thus,  have  I  examined  the  testimony  of  three  wit- 
>^we8  in  support  of  this  will,  with  the  various  objections  to 
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their  credibility^  and  arrive  at  a  conclusion  entirely  satisfactory 
to  my  own  mind  that  a  nuncupative  will  was  fairly  and  bona  fide 
made,  answering  all  the  requirements  of  law,  and  vesting^  in  the 
respondents  the  property  of  the  testator. 

With  respect  to  EUen  Taylor,  the  aid  of  her  testimony  is  not 
required.  It  is  admitted  that  she  is  contradicted  in  bo  many 
particulars,  that,  unless  supported,  she  is  not  entitled  to  credit. 
She  is  a  woman  of  color,  who  attended  Jones  in  his  sickness, 
and  probably  of  that  class  who  are  not  under  the  control  of 
moral  restraints.  Any  number  of  witnesses,  impeached  as  she 
is,  would  not  be  sufficient  to  establish  a  fact.  It  does  not,  how- 
ever, follow  of  necessity  that  she  has  not  testified  tmlj  as  to 
this  will.  If  two  credible  witnesses  proved  the  &ct,  and  she  is 
called  as  a  third  witness,  will  it  not  satisfy  the  words  of  the 
statute? 

It  is  well  known  that  the  unsupported  evidence  of  an  accom- 
plice is  held  not  sufficient  to  convict;  but  if  that  accomplice 
derives  support  as  to  some  of  the  material  facts,  it  will  warrant 
a  conviction.     The  statute  requires  the  vnll  to  bo  proTed  by 
three  witnesses.     Does  it  place  the  testimony  on  diffiorent 
ground  from  a  case  where  vritnesses  are  called  to  prove  any 
other  fact  ?    Does  it  deny  the  aid  in  support  of  a  veitnees  that 
would  be  admissible  in  other  cases?    May  not  such  aid  be  de- 
rived from  the  same  sources?    I  perceive  no  objection  in  the 
letter  or  spirit  of  the  act.     If,  in  an  ordinary  case,  she  had  been 
called  as  a  vritness,  and  had  proved  a  material  fact,  and  the  op- 
posite party,  as  in  the  present  case,  had  shown  so  many  contra- 
dictions as  to  discredit  her,  the  introduction  of  two  other  wit^ 
nesses,  swearing  to  the  same  material  fact,  would  restore  her 
credit  in  the  particular  instance;  and,  according  to  the  settled 
rules  of  evidence,  it  could  not  be  said  she  was  not,  on  that  occa- 
sion, a  credible  witness.     It  is  true,  her  testimony  in  that  case 
would  not  become  indispensable,  because  the  same  thing  was 
proved  by  others;  but,  on  the  question,  whether  she  had  sworn 
truly,  it  must  be  answered  in  the  affirmative.     Apply  this  prin* 
ciple  to  the  present  case.     She  is  a  competent  witness;  the  ob- 
jections go  to  her  credit.    If  her  credit  is  restored,  is  it  material 
by  what  witnesses  that  is  effected  ?    If  two  credible  witnesses 
prove  the  same  fact,  and  that  Ellen  Taylor  was  also  present  and 
heard  what  was  said,  where  is  the  principle  of  reason  or  law 
that  will  not  allow  her  testimony  to  be  corroborated  and  sap- 
ported  on  such  ground?    The  statute  has  not  interposed  any 
such  barrier.    It  speaks  not  of  credible  witnesses  generaUji 
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but  oi  ibiee  witneBBes,  against  whose  competency  there  is  no 
Talid  objection.  When  sach  are  produced,  I  apprehend  the 
fact  18  to  be  made  out  by  the  three;  and  that,  from  all  the  evi* 
dence  before  the  court,  the  question  is  whether  each  witness  has 
testified  truly. 

To  iUnstrate  the  principle  I  have  laid  down,  I  will  suppose 
that  Jones  made  his  will  in  the  presence  of  two  honorable  mem- 
bers of  this  court,  whose  testimony  was  above  all  exception,  and 
Uiat  Ellen  Taylor  was  also  present,  and  no  other  person.  Would 
iU  this  evidence  be  rejected,  because  Ellen  Taylor  was  discred- 
ited as  to  collateral  facts  ?  Would  not  the  result  be,  that  thus 
lapported,  she  is  to  be  beUeved;  and,  therefore,  the  will  is  well 
pfOTedf  Such  are  my  yiews  on  this  point,  and  such  would  be 
my  conclusion,  were  it  necessary  to  decide  the  point.  I  will 
BOW  examine  the  assemblage  of  circumstances,  evidently  got  up 
at  the  instigation  of  Deroy  and  his  wife,  influenced,  as  appears 
to  me,  by  the  consideration  that  as  they  had  been  disappointed 
in  obtaining  a  will,  to  defeat  Mrs.  H.  in  her  claim,  would  afford 
tke  only  chance  of  reaping  a  portion  of  the  spoil;  trusting  to 
the  gratitude  of  Jones's  relations,  if  he  had  any,  or,  in  the 
words  of  Deyoy,  **  that  he  would  leave  that  to  their  own  gene- 
wttty." 

The  testimony  remaining  to  be  examined  is  not  immediately 
dixected  against  the  vntnesses  on  whom  the  respondents  rely; 
but  to  render  it  improbable  a  will  was  made  by  proving  the 
ooaduct  and  declarations  of  Jones  and  Mrs.  H.,  Patrick  Devoy 
testified  that  he  never  said  anything  to  Jones  about  making  his 
vriU,  nor  did  he  mention  that  subject  himself,  nor  did  any  per- 
son mention  the  subject  in  his  hearing,  that  Doctor  Torbert 
informed  him  (Devoy)  that  a  will  must  be  prepared,  and  sub- 
mitted to  Jones  and  his  clergyman,  to  be  signed,  if  Jones  liked 
it.   Devoy  admits  he  said  to  Torbert  that  a  will,  dividing  the 
property  of  the  deceased  equally  among  his  friends,  would  be 
Batiafactory;  but  that  he  never  gave  Torbert  any  directions  that 
lie  was  to  have  a  share  of  the  property.    Here,  then,  we  find 
Devoy  active  in  procuring  a  will,  vrithout  ever  having  consulted 
the  testator,  or,  by  his  own  account,  ever  having  received  the 
least  intimation  that  Jones  intended  to  give  him  anything. 
This  alone  places  him  in  a  suspicious  point  of  view.     But  Doc- 
^r  Torbert  contradicts  him;  he  says  he  went,  at  the  request  of 
l^oy,  to  see  if  he  could  not  make  Jones's  will;  "  that  the  pro- 
tons thereof  were  made  known  to  him  by  Patrick  Devoy; 
udthat  ''Devoy  was  named  as  an  heir  or  legatee  in  the  will 
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lie  had  written."    That  Mrs.  H.  did  not  feel  disposed  to  aid 
this  man  in  seizing  on  his  prey,  oannot  be  doabted;  nor  baft 
that  she  was  justifiable  in  endeavoring  to  diverii  him  from  hia 
purpose  by  all  lawful  means.    She  had  much  to  apprehend 
from  such  a  combination.    Her  anxiety  may  have  induced  her 
to  say  more  than  was  consistent  with  truth.    If  she  has  done 
so,  it  must  be  remembered  that  she  is  not  a  witness  in  this 
cause;  the  validity  of  the  will  cannot  depend  on  her  subseqoeni 
declarations,  made  with  a  view  to  guard  what  she  had  obtained* 
and  prevent  its  being  wrested  from  her.    Torbert  inqniies 
whether  Jones  had  made  a  will;  she  answers  no;  that  when  the 
subject  is  mentioned,  it  puts  him  crazy.     As  to  the  fixsty  she 
may  have  considered  the  answer  strictly  true,  as  there  was  no 
written  will. 

It  seems  that  Mrs.  Kewkirk,  an  unsuspected  witness,  informed 
the  surrogate  that  she  knew  nothing  about  a  will,  and  in  explan- 
ation says  she  had  reference  to  a  written  wUl.    As  to  the  latter 
it  will  be  recollected  that  this  was  the  day  preceding  Jonas' 
death,  and  no  witness  has  testified  that  the  declaration  was  on- 
true  at  the  time  it  was  made;  she  may  have  had  reference  to  hia 
then  state,  which  was  but  a  few  hours  before  his  death.     This 
may  all  be  true,  for  although  Fleury  conversed  with  Jones  aboai 
making  a  will,  when  he  discovered  no  particular  agitation,  that 
was  several  days  previous,  and  does  not  necessarily  contradict 
what  Mrs.  H.  stated  to  Doctor  Torbert.    Again,  Devoy  says  he 
and  Mullen  remained  with  Jones  on  the  night  of  his  deceaae; 
that  about  midnight  Jones  called  him  to  his  bedside  and  directed 
Mrs.  H.  to  leave  the  room;  that  she  went  and  sat  down  by  the 
foot  of  the  bed;  that  he  then  inquired  whether  she  was  gone, 
and  being  answered  '*  no,"  Jones  then  ordered  her  to  leave  the 
room,  and  after  she  had  left  it  directed  Devoy  to  put  a  catch  on 
the  door,  which  he  did;  that  Jones  then  inquired  who  was  theief 
and  being  informed  it  was  Mullen  he  was  satisfied.    That  Jones 
then  said  he  would  be  removed  in  the  morning  to  Devoy's,  that 
the  bishop  should  be  brought,  and  he  would  settle  his  affiots; 
that  he  ordered  Devoy  to  ring  the  bell  and  get  the  keys  from 
Mrs.  H.,  having  first  inquired  if  he  had  his  keys,  that  he  then 
began  to  talk  of  his  property,  complained  that  Mrs.  H.  neglected 
him,  carried  his  liquor  up  stairs,  and  that  she  and  another- 
woman  got  drunk;  and  that  shortly  after  he  expired.     This 
story,  on  the  face  of  it,  is  incredible;  if  not,  it  evidently  shows 
that  Jones  was  deranged.    It  is  so  extravagant  and  improhaUa 
as  to  discredit  itself;  but  it  is  refuted.    Taber  testifies  that  ha 
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remained  with  Jones  on  Sunday  night  until  two  o'clock  in  the 
morning;  that  the  man  who  sat  up  with  him,  meaning  Mullen, 
was  drunk;  that  he  and  Devoj  drank  freely  of  spirituous  liquor, 
uid  that  Devoy  was  also  affected  by  the  liquor  he  drank.  He 
farther  testified  that' he  was  awake  all  the  time  and  did  not  hear 
Jones  find  any  fault  with  Mrs.  Hazleton;  that  Mrs.  H.  went  to 
bed  about  one  o'clock  at  Taber's  request.  Even  Mullen  does 
not  countenance  the  statement;  he  did  not  hear  Jones  say  any- 
thing about  remoTing  to  the  house  of  Deyoy.  Sitting  as  a  juror 
to  decide  dispassionately  on  facts,  1  should  consider  this  story 
of  Devoy  an  entire  fabrication;  besides,  if  there  is  any  one  fact 
elearly  proved,  it  is  that  Mrs.  H.  was  a  kind,  faithful  and  atten- 
tive nurse,  and  it  was  so  admitted  by  Jones  repeatedly.  On 
Batuiday  evening,  Taber  says,  Jones  informed  him  he  had  given 
MiB.  H.  all  his  property;  tJiat  the  conversation  was  loud,  and 
eould  be  heard  in  every  part  of  the  room.  McDonnel  testifies 
that  Jones  said  Mrs.  H.  was  a  fine  clever  woman;  to  Mrs.  New- 
Uik  he  said  he  had  trusted  all,  and  his  life,  in  her  hands.  Ed- 
ward PoUeck  says  that  Mrs.  H.  paid  very  strict  and  constant 
attention  to  Jones  during  his  illness;  that  Jones  seemed  grateful 
for  her  services;  that  she  was  one  of  the  best  nurses  he  had  ever 
Been  or  known  in  her  attentions  to  Jones.  More  need  not  be 
laid  to  show  that  Devoy  is  entirely  unworthy  of  credit. 

As  to  Doctor  Torbert's  testimony,  I  have  already  remarked 
on  that  part  which  seems  to  have  been  intended  to  make  against 
this  will.  It  has  but  a  slight  bearing  on  the  question  in  con- 
troversy, and  might  have  been  withheld  without  injury  to  the 
appellant,  and  Dr.  Torbert  thereby  relieved  from  the  necessity 
of  placing  himself  before  the  public  in  no  enviable  point  of  light. 
He  drew  two  wills,  in  his  own  words,  *'  not  liking  the  first,  he 
drew  the  second,"  naming  himself  as  executor  and  Devoy  as 
heir. 

I  have  already  referred  to  part  of  the  testimony  of  Julia  De- 
Toj,  her  anxiety  to  send  for  the  bishop,  and  urging  it  upon 
Doctor  Arden,  which  is  expressly  denied  by  him.  Whether  her 
statement,  that  Mrs.  H.  said  there  was  a  will,  and  that  she  and 
her  husband  were  remembered  in  it,  and  requested  her  to  keep 
Bill],  is  true  or  false,  the  present  question  cannot  be  affected  by 
it  It  is  possible  that  Mrs.  H.  may  have  resorted  to  such  a  de- 
vice to  check  the  intermeddling  of  Devoy  and  wife;  or,  which 
is  more  probable,  that  her  words  were  not  measured  or  studied 
at  this  time,  when  her  mind,  without  doubt,  was  much  agitated. 
She  was  a  woman,  and  alone;  her  husband  not  present  to  advise 
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•mih  her;  a  large  sum  devised  to  her  was  in  jeopardy,  the 
public  administrator  was  taking  charge  of  the  property,  no  legal 
adviser  was  present. 

In  such  circumstances  she  may  have  spoken  unadvisedlj  and 
incorrectly.     She  saw  the  storm  that  vras  gathering,  and  may 
have  been  indiscreet  in  the  means  used  to  avert  it.   The  vritnooBOo 
who  proved  the  will  cannot,  on  such  grounds,  be  impeached; 
nor  are  they  responsible  for  any  indiscretions  of  Mrs.  H.    It 
was  well  established  by  the  proof,  that  Jones  was  not  disposed 
to  make  a  written  vnll.    Fleuiy  says,  that  three  days  before 
Jones  died,  he  pressed  him  to  make  a  vnll,  as  he  was  then  yeiy 
ill.    Jones  did  not  consent,  and  observed  he  did  not  feel  so 
low  as  to  make  a  vnll  then.    To  my  mind,  it  apj>ear8  eirident, 
that  he  vnshed  to  evade  the  urgent  solicitation  of  Fleuiy.     On 
Sunday  evening  Fleuiy  heard    Jones  observe  to  a  Spanish 
gentleman,  in  the  Spanish  language,  that  he  would  not  see  him 
alive  the  next  morning.    Jones  vras  of  a  sound  mind.    Flemy, 
who  had  urged  the  necessity  of  a  will  and  who  had  tendered  his 
assistance,  was  present.     I  think  it  must  be  presumed  that  he 
died  satisfied  with  what  had  already  been  done.     There  was  no 
restraint  upon  the  testator;  there  is  no  proof  that  any  fraud  or 
imposition  was  practiced  on  him.    If  there  has  been  a  con- 
spiracy, I  have  not  been  able  to  discover  it,  after  the  most  at- 
tentive consideration. 

The  suggestion  that,  in  the  prospect  of  dissolution,  this 
stranger  in  a  foreign  land,  would  fasten  his  affections  on  the 
country  that  gave  him  birth,  is  both  natural  and  just.  The 
picture  so  ably  drawn  by  the  concluding  counsel  was  not  the 
creature  of  fancy,  but  the  representation  of  real  life.  In  the 
language  of  an  eminent  statesman  it  may  truly  be  said:  **  There 
exists  in  every  good  man  a  virtuous  principle  of  preference  for 
that  country  where  he  first  drew  his  breath;  where  he  passed 
his  childhood;  where  his  mind  first  opened  to  the  endeaiicg 
relationships  of  life,  which  nothing  but  the  hand  of  death  can 
extinguish;  an  amor  palrice^  which  remains  in  spite  of  rejec- 
tions and  persecutions;  and  which,  even  amidst  the  conflict  of 
the  passions,  produced  by  a  sense  of  injuiy,  still  secretly  leads 
him  to  his  native  country  as  his  resting  place."  I  take  it  for 
granted  this  principle  was  not  extinguished  in  the  mind  of 
Jones;  but  his  returning  sympathies  for  his  relations  could  not 
be  indulged.  He  did  not  know  that  he  had  a  relation  on  earth. 
The  ties  that  once  existed  had  long  since  been  severed;  this 
was  his  belief.     There  is  no  proof  that  his  will  excluded  a 
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brother,  a  Bister,  or  a  parent.  In  the  wide  range  of  selecting 
the  person  to  inherit  his  property  we  have  no  control  or  con- 
cern. I  am  entirely  satisfied  that  the  will  was  fairly  obtained; 
that  it  was  made  to  reward  meritorious  services;  that  it  was 
dictated  by  partiality  and  preference  for  Mrs.  H.,  and  there- 
fore ought  io  be  established. 

I  am  of  the  opinion  that  the  decree  of  the  court  of  probates 
ought  to  be  affirmed. 

AUSXEN,  CbXLDS,  FoBWASD,  HuKTtNQTON,  BoSSOBANTZ,  and  YiEIJBy 

senators,  concurred. 

But  the  rest  of  the  court  concurring  with  the  chancellor, 
that  the  decree  ought  to  be  reyersed,  it  was  ''ordered,  ad- 
judged and  decreed,  that  the  decree  of  the  court  of  probates, 
appealed  from  in  this  cause,  be,  in  all  things,  reversed;  and  it 
is  further  ordered,  adjudged,  and  decreed,  that  the  letters  of 
administration  of  the  goods,  chattels  and  credits,  which  were 
of  William  Jones,  late  of  the  city  of  New  York,  deceased,  be 
granted  and  issued  by  the  surrogate  of  the  city  and  county  of 
New  York,  according  to  law,  as  in  cases  of  intestates;  and  that 
the  record  be  remitted  to  the  court  of  probates." 

Decree  of  reversal. 


In  Bedfiflld  on  WiUs,  voL  1,  p.  184,  in  <li«ft«MiT»g  the  subjeot  of  ntmoap»- 
iiTB  wflla,  the  learned  anthor  thna  notioes  the  principal  case:  "This  subject 
came  before  the  court  of  errors  in  New  York,  at  an  early  day,  in  a  case 
(Prmoe  v.  HaaleUm,  20  Johns.  602)  affecting  a  large  property,  and  under 
toeh  a  state  of  facts  as  to  enlist  the  ablest  counsel  in  the  state,  and  occupied 
Uw  court  for  many  days  in  the  hearing,  and  is  most  exhaustively  discussed 
by  Chancellor  Kent,  and  by  Mr.  Justice  Woodworth.  These  opinions  con- 
tarn  the  substaaoe  of  all  the  learning  upon  the  subject  of  nuncupative  wills, 
hfm  the  earliest  days  to  that  date,  and  very  little  has  occurred  since  which 
Qodd  add  much  to  the  very  full  diKsussion  which  the  subject  there  receives.'* 
By  express  statutes  in  England  and  in  most  of  the  United  States,  nuncupa- 
tire  iHUs  are  now  allowed  only  in  cases  of  soldiers  in  active  service  and  of 
BttriiMcs  at  sea:  Bedfield  on  Wills,  vbi  tupra. 
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ifuavTE  OF  LnfirATiOHS,  Exgsptions  ik.— Where  one  of  two  mercantile 
firms  whieh  have  united  in  the  joint  purchase  of  certain  linens,  takes 
charge  of  the  disposal  of  tbe  property,  and  agrees  to  account  for  the 
other's  share,  such  transaction  is  not  ''a  trade  of  merchandise  between 
morchant  and  merchant,  their  factor  or  factors,"  within  the  meaning 
of  the  exception  in  the  statute  of  limitations,  nor  does  such  dealing 
make  the  receiver  of  the  proceeds  of  the  sale  of  the  linens  a  trustee,  so 
it  to  take  the  case  out  of  the  statute. 
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AoKNOWLBDOMBirr  ov  I>iBT.~-A  wriUen  ofibr  by  defeodaat't  covntel,  pur- 
soaiit  to  instraotioiu,  to  pay  the  eUiin  withoot  interest^  in  otder  tg> 
avoid  litigation,  bat  reterving  tbe  right  to  plead  the  statute  ahonld  tbm 
offer  not  be  aocepted,  is  snoh  an  admission  as  will  defeat  the  opetataosa 
of  the  statute. 

Appeal  from  the  court  of  chancery.    The  respondents,  Ooater 
and  others,  the  assignees  of  the  Columbian  Ins.  do.,  filed  their 
bill  against  John  B.  Murray  and  James  B.  Murray.    The  in- 
surance company  had  insured    certain  sugars  for  a  certain 
voyage,  which  were  abandoned  to  the  insurers  by  reason  of  the 
breaking  up  of  the  voyage  at  Oopenhagen.    The  sugais  were 
sold  by  George  Dickinson,  the  agent  of  the  company  at  that 
place,  who,  on  behalf  of  the  company,  entered  into  a  contrac' 
with  James  B.  Murray,  on  behalf  of  the  appellants,  to  bay  oer> 
tain  boxes  of  linen.     O.  D.  advanced  one  third  of  the  piioe 
out  of  the  proceeds  of  the  sale  of  the  sugar,  and  it  was  agreed 
that  the  company  should  bear  one  third  of  the  expense  of  trans- 
portation of  the  linen,  and  should  receive  one  third  of  the 
profits.    It  was  further  agreed  that  if  the  linens  were  sold  by 
the  house  of  J.  B.  M.  &  Son,  no  commissions  should  be  charged. 
The  linens  were  shipped  under  the  direction  of  James  B.  M., 
sold  in  the  United  States  by  the  appellants,  and  the  proceeds  re- 
ceived.    Shortly  afterwards,  on  the  first  of  June,  1814,  the  re- 
spondents presented  to  the  appellants  an  order  on  them  drawn 
by  O.  D.  for  one  third  of  the  proceeds  of  the  sale.   The  sale  of  the 
linens  and  receipt  of  the  proceeds  were  admitted.    A  few  weeks 
afterwards,  the  appellant  rendered  to  the  respondents  an  ac- 
count of  sales,  charging  one  thousand  and  one  dollars  and 
twenty-five  cents  for  insurance  and  one  thousand  one  hundred 
and  fifty-three  dollars  and  seven  cents  for  commissions.     Be- 
spondents  objected  to  these  charges,  and  appeUants  refused  to 
make  any  payment  unless  they  were  allowed,  and  have  ever 
since  used  the  proceeds  as  part  of  their  own  money  in  carrying 
on  their  business.    After  frequent  interviews  between  the  par- 
ties, and  unsatisfactory  proposals  on  either  side,  this  action 
was  brought.     The  appellants,  defendants  below,  pleaded  the 
statute  of  limitations,  but  admitted  in  their  answer  that  a  letter 
had  been  written  by  their  counsel  to  respondents,  wherein 
counsel  said  they  were  instructed  to  offer  to  respondents  the 
one  third  of  the  proceeds  from  the  sale  of  the  linen,  without 
deducting  the  commission,  insisting,  however,  that  the  offer 
was  made  to  avoid  litigation,  and  expressing  their  right  to  avail 
themselves  of  the  statute  of  limitations  in  tiieir  defense  againsi 
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tiiedflim  in  ease  the  offer  should  be  refused.  The  chanoellot 
OTeiniled  the  plea  and  answer,  and  ordered  that  a  foU  and  per- 
fect ansiwer  be  filed  within  four  weeks.  From  this  order  the 
appeal  was  taken. 

J.  O.  Hoffman  and  R.  Sedgwick^  for  the  appellants. 

0.  Chriffin^  contra. 

By  Ck)art,  Spehokb^  C.  J.  The  questions  raised  on  the  argu- 
ment are:  1.  Whether  this  is  a  case  coming  within  the  exception 
in  the  statute,  as  concerning  the  trade  of  merchandise  between 
merebant  and  merchant,  their  factors  or  servants;  2.  Whether 
the  appellants  are  trustees,  and  whether  the  claim  upon  them 
relates  to  the  execution  of  the  trust,  and,  therefore,  not  within 
tiba  statute;  3.  From  what  time  the  statute  begins  to  run; 
whether  from  the  demand  of  payment  in  1821,  or  from  the  time 
the  sales  were  completed,  and  the  rendering  the  account  there- 
of on  the  eighth  of  July,  1814;  4.  Whether  the  answer  admits 
the  claim  to  be  subsisting  and  unsatisfied,  and  thereby  defeats 
the  operation  of  the  statute. 

1.  The  chancellor  has  examined  the  first  question  very  elab- 
oiately,  and  his  conclusion  upon  the  whole  is,  that  assuming 
the  case  before  him  to  be  one  that  concerned  the  trade  of  mer- 
chandise between  merchant  and  merchant,  the  statute  was  well 
pleaded,  and  the  case  does  not  fall  within  the  exception.     In 
the  case  of  Bamchander  y.  Hammond^  2  Johns.  200,  the  supreme 
court  decided  that  although  there  was  a  verbal  difference  be- 
tween our  statute  of  limitations  and  the  statute  of  James  I. ,  yet 
that  oor  statute,  in  a  case  concerning  the  trade  of  merchandise 
between  merchant  and  merchant,  must  be  confined  to  actions 
on  open  or  current  accounts,  and  that  the  exception  did  not  ex- 
tend to  accounts  stated.     That  case  did  not  call  for  a  decision 
of  the  question,  whether  the  exception  did  or  did  not  embrace 
ft  case  where  the  items  were  all  on  one  side.    Whether  the 
statute  is  at  all  applicable  to  a  case  of  mutual  dealing  and  mu- 
tual credits  between  merchant  and  merchant,  is  a  question  not 
now  necessary  to  be  decided,  because  the  present  is  not  a  case 
of  that  kind.     On  the  part  of  the  respondents,  there  is  no  ac- 
count at  all.    This  is  a  case  of  an  account  merely  on  the  part  of 
the  appellants;  there  is  no  selling  or  trading;  it  is  a  case  of  a 
joint  purchase  of  goods,  where  one  of  the  purchasers  takes  the 
whole  goods,  and  is  to  account  for  one  third  of  the  proceeds, 
hi  Budi  a  case,  where  the  items  of  an  account  are  all  on  one 
^e,  in  my  judgment,  it  is  not  within  the  reason  or  principle  of 
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the  exception,  which  must  have  intended  open  and  current 
counts  where  there  was  mutual  dealing  and  mutual  credits.  I 
should  very  much  doubt,  too,  whether  an  insurance  oompanv, 
whose  institution  is  with  very  different  views  and  ends,  could 
be  considered  as  a  merchant.  I  concur,  therefore,  on  this 
point,  and  for  the  reasons  I  have  stated,  in  the  result  to  which 
the  cl^ncellor  came,  that  the  statute  is  well  pleaded. 

2.  Is  the  claim  to  be  considered  a  trust,  and  are  the  appel- 
lants  to  be  regarded  as  trustees  ?    If  it  be  a  trust,  and  if  the 
appellants  are  to  be  regarded  as  trustees,  the  conclusion  is  cer- 
tain that  the  statute  is  no  bar.     When  I  say  trust,  I  must  be 
understood  as  using  the  term  in  its  technical  and  legal  sense. 
It  is  to  be  observed  that  strictly  speaking,  the  statute  of  limita- 
tions does  not  apply  to  a  court  of  equity.     Thftt  court  has 
adopted  it  as  a  fit  and  convenient  rule,  but  with  its  own  restric- 
tions, which  are  that  in  cases  of  fraud  and  trust  it  shall  not 
apply.     The  chancellor,  in  Decowche  v.  Savetier,  3  Johns.  Ch. 
215  [8  Am.  Dec.  478],  has  gone  fully  into  the  subject,  and  has 
shown,  what  indeed  could  not  have  been  denied,  that  the  statute 
affords  no  bar  in  case  of  a  trust.  . 

The  cases  cited  by  the  chancellor,  Godfrey  v.  Saunders^  3  Wil- 
son, 94,  and  Stiles  v.  Donaldson,  2  Dallas,  264,  were  not  decided 
upon  the  principle  of  a  trust,  but  they  turned  exclusively  upon 
the  question  whether  the  accounts  claimed  in  the  one  case  and 
set  off  in  the  other,  were  barred  by  the  statute  of  limitations 
on  the  exception  in  the  statute  of  accounts  between  merchant 
and  merchant.    If  they  are  entitled  to  any  weight,  it  is  on  the 
point  already  discussed.    In  the  broadest  sense,  any  confidence 
reposed  by  one  man  in  another  is  a  trust;  but  we  cannot  admit 
this  as  a  criterion  of  trusts  cognizable  in  equity.     If  one  lends 
another  a  sum  of  money,  there  is  a  confidence  reposed  that  it 
will  be   faithfully  restored.     So,  if   one  man    deposit  with 
another  his  goods  and  chattels  to  keep  for  him,  and  to  be  re- 
stored whenever  they  are  required,  this  is  a  species  of  trust  and 
confidence.    The  instances  of  such  trusts  might  be  multiplied 
to  a  great  extent.     In  the  case  of  Slurt  v.  MeUish,  2  AtL  610, 
Lord  Hardwicke,  after  stating  that  if  the  case  before  him  was 
a  trust,  it  would  not  be  within  the  statute  of  limitations,  ob- 
served there  was  no  color  to  call  it  a  trust,  for  a  trust,  be  said, 
is  where  there  is  such  a  confidence  between  parties  that  no 
action  at  law  will  lie,  but  was  merely  a  case^for  the  consideiar 
tion  of  that  court;  and  he  added,  every  bailment  might  as  well 
be  said  to  be  a  trust  as  that.    The  circumstance  on  which  tba 
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plaintiff  in  that  case  relied  to  make  the  ease  a  trust,  was  that 
he  had  executed  to  one  Yilla  Beal,  to  whom  he  was  indebted, 
a  letter  of  attorney,  to  recover  certain  sums  of  money  due  to 
him;  and  the  bill  was  for  an  account  with  respect  to  these  de- 
nuuids  reeeived  by  Villa  Beal.  This  decision  is  directly  opposed 
1o  the  case  of  Sir  B,  Heath  and  Henley  and  others,  1  Eq.  Cas. 
Ahr.303,  and  3  Gh.  Bep.  and  1  Gh.  Gas.  21,  which  was  the  case 
of  a  bill  exhibited  against  the  prothonotaries  of  the  E.  B.,  to 
haTe  an  account  of  the  money  received  by  them,  by  an  implied 
tiost  virlute  officii,  to  which  the  statute  of  limitations  was 
pleaded,  and  the  plea  was  overruled. 

There  is  another  view  of  this  case,  which,  I  think,  must  be 
decisive.  I  perceive  nothing  which  prevented  the  respondents 
from  having  a  perfect  and  complete  remedy  at  law.  They  had 
received  the  account  of  sales  long  anterior  to  the  filing  their 
bin,  and  the  only  objectionable  charges,  were  the  commissions 
and  insurance.  There  was  no  perplexed  or  involved  dealings 
to  be  examined  into,  and  the  items  objected  to  were  matters  of 
legal  inquiry. 

I  am  aware,  that  courts  of  equity  do  take  cognizance  of 
matters  of  account,  but  not  as  upon  a  trust.  They,  do  so, 
because  it  is  supposed  that  courts  of  law  could  not  give  so 
complete  a  remedy  as  courts  of  equity;  and,  by  degrees,  they 
bave  assumed  a  concurrent  jurisdiction.  The  same  relief  is 
given  at  law,  in  the  action  of  account,  as  under  a  bill  of  equity. 
The  delay  at  law  has  transferred  a  very  considerable  portion  of 
this  jurisdiction  to  courts  of  equity.  One  of  the  grounds  of 
tins  assumed  jurisdiction,  of  which  I  do  not  complain,  is  that 
a  discoTery  is  also  necessary,  and  that,  having  once  acquired 
jmisdiction,  for  the  purpose  of  discovery,  the  court  would  en- 
tertain the  suit  for  relief.  Another  ground  is,  that  when  the 
remedy  at  law  is  doubtful  or  difficult,  equity  will  take  cognissance. 
But  when  no  discovery  is  necessary,  and  there  is  no  doubt  as  to 
the  remedy  at  law,  I  cannot  think,  that  it  is  a  case  for  a  court 
of  equity;  and,  I  have  no  doubt,  had  the  objection  been  made 
in  this  case,  the  chancellor  would  have  dismissed  the  bill. 

All,  however,  I  mean  to  deduce  from  this  consideration  is, 
that  it  is  impossible,  in  a  case  like  this,  where  there  was  ample 
remedy  at  law,  that  the  change  of  the  forum  should  produce 
8Dch  a  change  in  the  rights  of  a  party;  for,  beyond  all  doubt, 
^  the  respondents  sued  at  law,  the  appellants  could  have 
pleaded  the  statute;  whether  successfully  or  not  remains  to  be 
<Mmddered.    I  have  therefore  no  hesitation  in  saying,  that  in 
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a  case  where  there  is  a  concurrent  jorisdiction  in  the  courts  of 
common  law  and  of  equity,  the  rule  must  be  the  same,  and  the 
statute  of  limitations  may  be  pleaded  with  the  same  effect  in 
the  6ne  court  as  the  other.  In  cases  of  trusts  and  fraud,  peed- 
iarly,  appropriately  and  exclusiyely  the  objects  of  equily  juris- 
diction, according  to  the  established  doctrine,  the  statute  can- 
not be  pleaded.  I  forbear  to  enforce  the  opinion  I  haye  formed 
by  attempting  to  show  the  impropriety  of  a  different  rule,  for  I 
think  it  must  be  obyious,  as  applied  in  the  different  courts,  in  a 
case  of  concurrent  jurisdiction;  and  my  conclusion  is,  that  this 
is  not  such  a  trust  as  to  preclude  the  plea  of  the  statute  of  lim- 
itations. 

3.  The  third  point  gives  rise  to  the  question,  whether  a  de- 
mand of  payment  was  necessary  prior  to  the  institution  of  a 
suit,  and  whether  the  right  of  action  then  first  accrued. 

It  cannot  be  doubted,  that  when  the  right  of  action  became 
perfect,  from  that  period  the  statute  began  to  run.  As  has 
already  been  stated,  the  bill  charges,  that  on  or  about  the  firat 
of  June,  1814,  the  respondents  presented  to  the  appellants  an 
order  from  Dickinson,  and  demanded  the  equal  third  part  of 
the  linens,  or  if  sold,  the  third  part  of  the  proceeds  thereof; 
that  the  appellants  admitted  that  they  had  sold  the  linens,  and 
in  a  few  weeks  after  the  presentment  of  the  order,  the  appel- 
lants rendered  an  account  of  the  sales,  a  copy  of  which  makes 
part  of  the  case.  These  allegations  are  not  denied  in  the  an- 
swer accompanying  the  plea,  and  must,  therefore,  certainly,  as 
regards  the  respondents,  if  not  as  regards  the  appellants,  be 
taken  to  be  true.  The  answer  denies  any  accounting  within  six 
years  prior  to  filing  the  biU,  which  was  on  the  twenty-third  of 
June,  1821,  and  virtually  admits  rendering  the  account  as 
alleged.  His  demand  of  the  goods,  or  the  proceeds,  the  goods 
having  been  sold,  if  even  a  demand  was  necessary,  gave  the 
respondents  a  complete  right  of  action:  1  Taun.  571;  2  Id. 
323;  and  from  that  time  the  statute  began  to  run;  and  this  was 
more  than  six  years  prior  to  filing  the  bill. 

4.  The  fourth  point  is,  whether  the  answer  admits  the  claim 
to  be  subsisting  and  unsatisfied,  and  thereby  defeats  the  opera- 
tion of  the  statute. 

In  April,  1821,  the  appellants,  through  their  counsel,  of- 
fered the  respondents'  counsel  to  pay  them  one  third  of  the 
proceeds  of  the  linens,  without  deducting  therefrom,  or  in 
other  words,  giving  up,  the  charge  for  commissions,  explicitly 
stating,  however,  at  the  same  time,  that  they  were  dischaxged 
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from  all  liability  by  virtue  of  the  statute^  and  that  thej 
leeerred  a  right  to  avail  themselves  of  the  statnte  in  their  de- 
fense, if  the  offer  was  refused.  Now,  the  question  is,  whether 
the  admission  of  the  existence  of  the  debt,  and  that  it  had  never 
been  paid,  under  the  circumstances  of  the  case,  is  a  waiver  of 
the  statute.  After  a  review  of  the  cases  upon  this  subject,  and 
particularly  those  decided  in  the  supreme  court,  I  am  of  opinion 
that  Hbe  distinct  admission  in  the  answer,  that  the  appellants 
never  were  called  upon  by  the  respondents  to  pay  or  account 
for  the  proceeds  of  the  linen,  and  that  they  had  no  reason  to 
Boppose  that  the  respondents  would  have  accepted  the  proceeds, 
together  with  the  offer  of  payment,  by  the  appellants  in  1821» 
lenders  them  liable  to  pay  the  respondents  and  defeats  the  oper- 
ation of  the  statute. 

In  the  case  of  Sands  v.  Odston,  15  Johns.  611,  I  delivered 
the  opinion  of  the  court,  and  as  the  case  shows,  contended  sno- 
cessfnlly  against  the  correctness  of  many  of  the  cases,  upon  the 
constmction  of  the  statute  decided  in  Westminster  hall.  It 
was  my  anxious  desire  to  rescue  the  statute  from  decisions 
which  were  pressed  upon  us,  but  which  were  not  binding  further 
than  th^  comported  with  a  just  and  sound  interpretation  of 
the  statute.  I  considered  the  statute  of  limitations  as  the  law 
of  the  land,  and  intended  as  a  shield  against  stale  and  dormant 
demands,  founded  on  the  probability  that  after  the  lapse  of 
time  limited  by  the  statute,  the  party  may  have  lost  the  evidence 
necessaiy  to  his  defense;  and  in  that  case  I  observed  that  I  was 
"  bound,  by  authority,  to  consider  the  acknowledgment  of  the 
existence  of  the  debt  within  six  years  before  the  suit  brought, 
as  evidence  of  a  promise  to  pay  the  debt."  In  the  case  of 
Sands  v.  ChMon,  the  whole  amount  of  the  defendant's  admissioik 
was  that  the  plaintiff  had  never  received  what  he  claimed  as  a 
debt,  and  that  if  the  defendant  believed  he  had  a  claim  in  law 
or  equity,  he  would  submit  the  matter  to  reference,  or  com* 
promise  it;  but  that  in  his  opinion  the  plaintiff  had  no  such 
daim,  and  he  was  not  entitled  to  it  in  law  or  equity,  and 
therefore  he  would  neither  submit  nor  compromise.  The  court 
were  unanimously  of  opinion  that  this  was  not  such  an  acknowl- 
edgment of  the  existence  of  a  debt  as  to  authorize  an  inference 
that  the  defendant  had  promised  to  pay  it  within  six  years; 
because  the  defendant  denied  his  liability^  and  denied  the  jus- 
tice of  the  debt  either  in  law  or  equity;  and  I  concluded  my 
opinion  in  that  case  by  observing  that  though,  indeed,  the  de- 
fendant may  admit  that  what  the  plaintiff  claims  as  a  debt  has 
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never  been  paid,  if  he  protests  against  his  liability,  it  would  be 
an  outrage  on  common  sense  to  infer  a  promise  to  pay,  in  the 
face  of  his  denial  of  his  liability  to  pay."  But  how  stands  this 
case  ?  The  appellants,  after  six  years,  offer  to  pay  the  whole 
<lemand,  except  the  charge  for  insurance  and  interest.  To  be 
sure,  they  accompany  that  offer  with  an  assertion,  not  that  they 
did  not  owe  the  debt,  or  that  it  ever  had  been  paid,  or  deaying 
the  justice  of  the  claim,  but  that  if  the  offer  was  not  accepted, 
they  would  rely  on  the  statute  of  limitations. 

It  will  be  seen  there  is  a  total  dissimilitude  between  this  case 
and  that  of  Sanda  v.  Odston,  and  of  Lawrence  t.  Hopieins,  13 
Johns.  288,  and  Davfarih  v.  Culver,  11  Id.  146  [6  Am.  Dec.  361J. 
In  none  of  those  cases  was  the  existence  or  justice  of  the  debt 
admitted;  on  the  contrary,  they  were  denied.  The  case  of 
Bryan  y.  Eorseman,  4  East,  599,  bears  strong  analogy  to  the 
case  before  us.  It  was  proved  there  that  the  defendant  said, 
'^'  I  do  not  consider  myself  as  owing  Mr.  Bryan  a  farthing,  it 
being  more  than  six  years  since  I  contracted.  I  have  had  the 
^wheat,  I  acknowledge,  and  I  have  paid  some  part  of  it,  and 
itwenty-six  pounds  remain  due."  Lord  Ellenborough  said  they 
had  looked  into  all  the  authorities,  and  whatever  their  opinion 
might  have  been  had  the  question  been  new,  yet  after  the  long 
train  of  decisions  it  was  necessary  to  abide  by  the  constructioii 
which  had  been  put  upon  it,  in  conformity  with  which  they 
thought  themselves  bound  to  hold  that  what  was  said  by  the 
defendant  was  a  sufficient  acknowledgment  of  the  pre-existing 
debt  to  create  an  assumpsit,  so  as  to  take  the  case  out  of  the 
statute. 

In  Leaper  v.  Tatton,  16  East,  419,  it  was  proved  that  the  de- 
fendant, when  applied  to  for  payment,  said  ''he  had  been 
liable,  but  was  not  liable  then,  because  the  bill  was  oat  of 
date;  the  witness  told  him  the  plaintiff  would  take  the  money 
by  installments;  the  defendant  said  he  would  not  pay  it;  it  was 
not  in  his  power  to  pay  it."  Lord  Ellenborough  said  that  as 
the  limitation  of  the  statute  is  only  a  presumptive  payment,  i' 
his  own  acknowledgment  that  he  has  not  paid  it  be  shown,  it 
does  away  with  the  statute.  Bayley,  Justice,  said  acknowledg- 
ing his  acceptance,  and  that  he  had  not  paid  it,  created  a  debt 
Many  other  cases,  some  of  which,  I  admit,  push  the  subject  to 
an  unreasonable  and  extravagant  extent,  might  be  cited,  where 
the  slightest  acknowledgment,  or  even  writing  an  eqoiYOcal 
letter,  have  been  held  to  take  the  case  out  of  the  statute. 

In  CoUman  v.  Marsh,  3  Taun.  380,  the  proof  was  that  the 
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defendant  said:  "  I  owe  you  not  a  tarOnng,  for  it  is  more  than 
MX  years  since."  The  court  held»  vezy  correctly,  that  it  was  no 
evidence  of  a  new  promise.  In  the  case  of  Bowcrqfi  y.  Lomas, 
4  Man.  k  Sel.  457,  which  was  commented  upon  in  Sands  ▼. 
GAton,  the  defendant  was  sned  on  an  accountable  receipt,  and 
it  was  proTed  that  when  it  was  shown  him,  and  he  ^as  asked 
if  he  knew  anything  of  it,  he  said  he  knew  all  about  it;  it  was 
not  worth  a  penny,  and  he  should  neyer  pay  it.  He  admitted 
hii  signature,  and  that  he  had  never  paid  it,  and  never  would; 
and  added,  besides,  it  is  out  of  date,  and  no  law  shall  make 
nepay  it. 

Lord  Ellcnboiough,  in  delivering  the  opinion  of  the  court 
that  this  did  not  take  the  case  out  of  the  statute,  distinguishea 
with  great  force,  between  that  case  and  Bryan  v.  Horseman, 
The  cases,  he  said,  have  determined  that  a  debt,  the  existence 
of  which  is  extinct  through  lapse  of  time,  may  be  revived  by  an 
acknowledgment,  that  it  is  unsatisfied;  but  there  must  first  be 
an  acknowledgment  that  it  ever  existed.     Almost  all  the  cases, 
he  observed,  upon  this  subject,  go  upon  the  same  ground 
as  Bryan  v.  Horseman  where  the  defendant  stood  upon  the 
statute,  it  beibg  more  than  six  years  since  he  contracted;  but, 
in  the  same  breath,  acknowledged  he  'had  had  the  wheat,  and 
had  paid  only  in  part  for  it,  and  that  part  remained  due.    Every- 
thing, he  said,  which  the  defendant  then  alleged,  went  to  ad- 
mit, in  distinct  language,  the  original  foundation  of  the  debt, 
only  as  to  some  part  of  it  he  stood  upon  the  statute,  on  account 
of  the  lapse  of  time,  the  presumption  arising  from  which  was 
rebntted  by  his  admission  that  a  part  was  unpaid.     Bailey, 
justioe,  in  commenting  on  the  case  of  Bryan  v.  Horseman,  said 
that  the  defendant  relied  on  the  statute  of  limitations,  but  in 
the  same  breath,  admitted  that  twenty-six  pounds  were  due; 
there,  he  had  taken  a  wrong  view  of  the  statute,  because  the 
statate  was  not  intended  to  protect  a  party  from  a  debt  ac- 
faiowledged  to  be  existing,  but  only  where  the  presumption 
i^naing  from  the  lapse  of  time  is,  that  it  never  did  exist,  or,  if  it 
^)  that  it  has  been  discharged;  therefore,  he  says,  when  the 
defendant  in  that  case,  admitted  the  debt,  he  admitted  that  this 
^as  a  case  to  which  the  statute  did  not  apply.     In  Mountstephen 
T.  Brooke,  3  Bamw.  &  Aid.  141,  the  defendant  was  a  party  to  a 
coTeuant  in  a  deed  to  a  third  person,  which  recited,  within  six 
yeais,  the  debt  to  be  outstanding  and  unsatisfied.     Abbott,  C. 
^•>  Baid  the  statute  was  passed  to  protect  persons  who  were 
"^ipposed  to  have  paid  the  debt,  but  to  have  lost  the  evidence 
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(of  such  payment;  here,  however,  he  obsenred,  there  is  no  SQch 
(thing,  for  there  is  a  solemn  acknowledgment  of  the  existence  of 
,the  debt  within  the  six  years,  the  legal  effect  of  which  is,  to 
raise,  of  itself,  a  promise  to  pay  the  debt,  and  when  we  consider 
that  a  court  of  equity  is  not  bound  by  the  statute,  but  have 
adopted  it  from  analogy,  and  as  a  reasonable  rule,  this  reason- 
ing appears  to  me  forcible  and  conclusiTe,  and  it  directly  ap- 
iplies  to  this  case.  Indeed,  the  case  before  us  is  a  much  stronger 
one,  for  the  appellants  have  never  asserted  that  they  did  not 
'Owe  the  debt  according  to  the  account  rendered,  or  that  a  cent 
of  it  had  been  paid;  but  they  distinctly  admit  the  justice  and 
^existence  of  the  debt,  and  offer  to  pay  it,  and  even  to  deduct  the 
{commissions  they  had  charged.  In  such  a  case  it  is  impossible 
to  consider  the  statute  as  a  bar,  consistent  with  all  the  cases  on 
the  subject,  and  my  conclusion  is,  that  the  decree  ought  to  be 
affirmed. 

Platt  and  Woodworth,  JJ.,  concurred. 
YiELiE,  senator,  delivered  a  concurring  opinion. 

This  being  the  opinion  of  the  court,  Hopkins,  senator,  alone 
dissenting,  it  was  ordered  adjudged  and  decreed  that  the  decree 
be  affirmed. 


As  to  what  is  regarded  by  different  oonrts  as  a  saffident  acknowladgiiMnt 
of  a  debt  to  take  a  ease  out  of  the  atatateof  limitationB,  see  BeU  v.  BcwUaid, 
8  Am.  Dec.  727;  DafrfwrUi  v.  Culver,  6  Id.  961;  Lord  v.  Shaler,  8  U.  16D; 
Burdeny.  MeDlhenny,  10 Id.  670,  and  note.  As  to  the  statute  of  limitatioai 
In  equity,  see  Kane  v.  Bloodffood,  ptuL 
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[20  JoBSBOir,  08T.] 

.  Bona  Fms  Hou>sb  of  Kotb. — One  who  receives  negotiable  piqperin  the  osoil 
coarse  of  trade  for  a  fair  and  valuable  consideration,  from  an  agent  or 
&ctor  having  no  authority  to  transfer  it,  but  without  knowledge  of  tbsk 
fact  or  notice  of  the  fraud,  may  hold  it  against  the  true  owner. 

*'  Usual  Course  of  Trade.  "~By  the  "usual  course  of  trade*'  is  meant  that  tbi 
holder  shall  receive  the  bill  or  note  so  obtained,  not  as  security  for  is 
antecedent  debt,  but  in  the  course  of  business,  and  as  payment  for  a  debt 
contracted  at  the  time. 

Kons  Fraudulently  Transferred  bt  Agent. — ^Where  an  insolvent  agent, 
having  received  negotiable  notes  to  be  transmitted  to  his  principal,  fnaA" 
ulently  transferred  them  as  security  to  certain  accommodation  indofsen 
on  his  own  notes,  the  latter  having  no  knowledge  of  the  fraod,  and  ofl* 
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liaTnig  at  the  time  become  chaigeable  on  their  mdonements,  it  wm 
held  tiiat  they  were  liable  to  the  prinoipel  for  the  unoont  of  the  notei 
tnosfened,  the  same  not  having  been  reoeived  in  the  nioal  oonree  of 
trade. 

Bill  in  equity.  The  plaintiff  in  the  conrt  below,  Bay,  alleged 
that,  being  the  owner  of  a  certain  Tessel,  he  employed  Randolph 
k  Savage,  impleaded  as  defendants,  to  sell  her  on  credit,  tiJce 
notes  therefor,  and  transmit  the  same  to  him;  that  B.  &  S.  sold 
the  vessel  for  a  large  sum  of  money,  and  on  the  third  of  June, 
1819,  took  notes  for  the  purchase-money  payable  in  two,  three 
and  four  montlis;  that  B.  &  S.  on  the  twelfth  of  June,  1819, 
deliveied  the  notes  to  J.  A;  I.  Coddington,  who  were  under  large 
responsibilities  for  B.  A  S.  by  reason  of  certain  indorsements, 
and  that  J.  &  I.  C.  took  the  same,  knowing  that  they  were  the 
property  of  the  plaintiffs.  The  bill  prayed  an  accounting  with 
plaintiff  for  the  amount  of  the  notes. 

The  answer  admitted  that  the  notes  were  received  from  B.  & 
8.  to  secure  J.  Sl  I.  C.  for  their  indorsements,  and  that  at  the 
time  they  received  the  notes  B.  &  S.,  though  insolvent,  were 
not  strictly  indebted  to  them,  as  their  indorsements  were  of  notes 
payable  after  the  twelfth  of  June;  but  they  insisted  that  they  had 
no  knowledge  of  the  fraud  of  B.  &  S.  upon  plaintiff,  and  that 
they  had  taken  the  notes  bonafide^  believing  Uiat  they  were  en* 
titled  80  to  do.  J.  &  I.  0.  had  disposed  of  some  of  the  notes 
forcash. 

From  the  decree  of  the  chancellor  directing  the  defendants  J. 
A  L  0.  to  pay  to  Bay  the  amount  of  the  notes,  this  appeal  waa 
taken. 

Van  Buren,  for  the  appellants. 

8.  Jonegf  conira. 

By  Court,  Woodwobth,  J.  Bandolph  &  Savage  were  the 
tgentB  of  the  respondent,  and  as  such  held  certain  promissory 
notes  belonging  to  him,  which  they,  on  the  twelfth  of  June, 
1819,  fraudulently,  and  without  authority,  passed  to  the  appel- 
Unts.  It  is  stated  in  the  answer,  that  at  the  time  the  notes 
were  received  by  the  appellants,  Bandolph  &  Savage  were  not, 
in  a  strict  legal  sense,  indebted  to  them  in  any  amount  what- 
«Ter,  but  that  the  appellants  were  under  engagements  and 
Ksponsibilities  for  them,  having  indorsed  certain  notes  for 
Bandolph  A  Savage,  and  lent  them  their  own  notes  to  a  large 
unount,  none  of  which  had  then  fallen  due.  That  the  appel- 
ate received  the  notes  in  question  as  a  guaranty  and  indemnity 
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•gainst  the  rosponiibilities  thej  were  under,  all  of  which  were 
then  contingent,  and  without  notice  of  any  interest,  right  or 
title  of  the  respondents.  The  prayer  of  the  bill  is,  that  the 
notes  so  received  be  delivered  to  the  respondent,  or  the  amount 
paid  to  him. 

This  brief  statement  presents  a  case  of  hardship,  let  the  loss 
fall  as  it  may,  inasmach  as  no  fraud  is  imputable  to  either  of 
the  parties  concerned  in  this  appeal.     The  question  is  one  of 
strict  law,  in  the  decision  of  which  the  community  at  large,  and 
more  especially  the  commercial  part,  have  a  deep  interest.    Anj 
fluctuation  in  the  law  relating  to  bills  of  exchange  and  promis- 
sory notes  would  be  a  serious  evil,  and  necessarily  affect  tbe 
circulation  of  this  species  of  paper;  distrust  and  want  of  confi- 
dence would  embarrass  mercantile  operations,  unless  the  mle 
to  be  applied  be  stable  and  uniform.    With  this  view,  I  hsTe 
carefully  examined  the  cases  cited  on  the  ailment.    The  gen- 
eral rule  laid  down  seems  to  be  this,  that  where  negotiable 
paper  is  transferred  for  a  valuable  consideration,  and  withoat 
notice  of  any  fraud,  the  right  of  the  holder  shall  prevail  agsiost 
the  true  owner;  all  the  cases  substantially  agree  in  this.    In 
the  application  of  the  rule  this  question  arises:  What  is  that 
valuable  consideration  intended  which  shall  protect  the  holder 
as  against  the  drawer  of  tbe  note?    Is  the  rule  satisfiedi  if 
enough  is  shown  to  make  out  a  consideration  as  between  the 
holder  and  the  agent  who  assigned  and  transferred  the  paper? 
If  nothing  more  is  required,  the  appellants  must  prevail,  for  the 
notes  were  passed  for  tbe  indemnity  of  the  appellants,  and  no 
far  as  Randolph  &  Savage  are  concerned,  that  formed  a  talid 
consideration.    The  right  to  hold  against  the  owner,  in  any 
case,  is  an  exception  to  the  general  rule  of  law;  it  is  founded  on 
principles  of  commercial  policy.     The  reason  of  such  a  rale 
would  seem  to  be  that  the  innocent  holder,  having  incoired 
lose  by  giring  credit  to  the  paper,  and  having  paid  a  fair  equiv- 
alent,  is  entitled  to  protection. 

But  what  superior  equity  has  the  holder,  who  made  no  ad- 
vances nor  incurred  any  responsibility  on  the  credit  of  the  paper 
he  received,  whose  situation  will  be  improved,  if  he  is  alloved 
to  retain,  but  if  not,  is  in  the  condition  he  was  before  the  paper 
was  passed  ?  To  allow  such  a  state  of  facts  as  su£5cient  to  resist 
the  title  of  the  real  owner,  would  be  productive  of  masif^t 
injustice,  and  is  not  required  by  any  rule  of  policy;  it  is  enough 
if  the  holder  be  secure  when  he  advances  his  funds,  or  makes 
himself  liable  on  the  credit  of  the  paper  he  receives.    In  coin- 
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ddaioe  witli  this  principle,  it  appears  to  me  all  the  eases  have 
been  decided;  for,  altlrough  the  rule  is  laid  down  generally, 
that  the  holder  will  be  protected  where  the  bill  or  note  is  taken 
in  the  usoal  course  of  trade,  and  for  a  fair  and  valuable  con- 
oderation  without  notice,  in  every  case  I  have  met  with,  where 
the  owner  failed  to  recover,  it  appeared  that  the  holder  gave 
eredit  to  the  paper,  received  it  in  the  way  of  bmdness,  and  gave 
money  or  property  in  exchange. 

In  MiBer  v.  Baoe^  1  Borr.  452,  it  is  stated,  that  the  mail  was 
robbed,  a  bank  note  taken  out,  and  afterwards  passed  to  the 
plaintiff,  an  inn-keeper,  who  took  it  bona  fide,  in  his  business, 
for  a  valuable  consideration,  and  without  notice;  it  was  held, 
that  the  plaintiff  was  entitled  to  the  note.  In  OrarU  v.  Vatighan, 
3  Burr.  1526,  the  plaintiff  took  a  bill  of  exchange  that  had 
been  lost,  and  paid  the  value  of  it;  it  was  held  that  he  was  en* 
titied  to  the  bill.  Mr.  Justice  Wilmot,  in  that  case,  observes: 
<<  Though  both  the  claimants  were  innocent,  yet  as  Grant  took 
the  note  in  the  course  of  trade,  bona  fide,  and  upon  a  valuable 
consideration,  Grant  has  the  better  equity."  Upon  what  is  this 
better  equity  founded  ?  Because  Grant  parted  with  his  prop- 
erty for  the  Inll,  and  was  an  innocent  holder.  In  Peacock  v. 
Modes,  Doug.  633,  it  was  held,  that  an  innocent  indorsee  might 
recover  on  a  bill  of  exchange  with  a  blank  indorsement,  which 
had  been  stolen  and  negotiated;  but  it  appeared  that  the  person 
who  transferred  the  bill,  bought  cloth  and  other  articles  in  the 
way  of  the  plaintiff's  trade,  as  a  mercer,  and  received  the  value. 
Lord  Sfansfield  says:  '*  The  jury  have  found  that  the  bill  was 
leceived  in  the  course  of  trade,  and,  therefore,  the  case  is  clear 
within  the  principle  of  all  the  cases,  from  that  of  MUler  v.  Race, 
downwards." 

So,  also,  in  the  case  of  Collins  v.  Martin,  I  Bos.  &,  P.  648, 
it  was  held,  that  if  A.  deposit  bills  indorsed  in  blank  with  B., 
his  banker,  to  be  received  when  due,  and  the  latter  raises  money 
on  them,  by  placing  them  with  C,  and  afterwards  becomes 
baakmpt,  A.  cannot  maintain  trover  against  C.  for  the  bills. 
In  that  case,  as  in  all  the  preceding,  the  holder  paid  value  for 
the  bill;  an  advance  was  made  in  money;  had  that  not  been 
loade  out,  it  is  evident  to  my  mind  that  the  holder  would  not 
have  been  protected.  Ohief  Justice  Eyre,  in  giving  the  opinion 
of  the  court,  observes:  ''If  the  holder  gave  no  value  for  the 
hill,  he  would  be  affected  by  every  thing  which  would  affect  the 
fint  hohier." 
What  is  meant  by  giving  value  for  the  bill,  must  be  collected 
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from  the  whole  case  of  which  he  is  speaking.  The  holder,  in 
that  case,  advanced  his  money  on  the  credit  of  the  bill.  The 
language  of  the  court  cannot  be  mistaken;  something  must  haTe 
been  paid  in  money  or  property,  or  some  existing  debt  satisfied 
thereby,  or  some  new  responsibility  incurred  in  consequence  of 
the  transfer;  this  would  be  paying  value,  and  makings  oats 
good  consideration  within  the  reason  and  meaning  of  the  rale. 
In  such  a  case,  the  holder  of  a  bill  of  exchange  or  promissoij 
note,  is  not  be  considered  in  the  light  of  an  assignee  of  the 
payee,  and  bound  to  take  the  thing  assigned,  subject  to  all  the 
equity  to  which  the  original  party  was  subject,  but  he  stands  on 
the  ground  of  an  innocent  purchaser  of  negotiable  pai>er,  who, 
having  parted  with  his  property,  is  entitled  to  the  benefit  re- 
sulting from  bis  purchase,  in  opposition  to  the  right  owner. 

So,  also,  in  Lawson  v.   Weston,  4  Esp.  N.  P.  56,  where  a 
lost  bill  had  been  discounted,  the  plaintiff  recovered.     Ijord 
Eenyon  considered  the  point  settled  by  the  case  of  Miller  v. 
Eace^  and  observed:  ''If  there  was  any  fraud  in  the  transac- 
tion, or  if  a.bona  fide  consideration  had  not  been  paid  for  the 
bill  by  the  plaintiffs,  they  could  not  recover."    The  general 
rule  is  to  be  understood  as  applicable  to  cases  of  this  descrip- 
tion; there  does  not  seem  to  be  any  necessity  to  go  further. 
The  credit  of  bills  and  notes  cannot  be  impaired,  or  their  circu- 
lation impeded,  if    the  right  of   the  holder  is  limited  and 
restricted  in  this  manner.     He  still  retains  all  the  rights  that 
the  law  intended  to  confer  on  him,  or  that  commercial  policy 
can  reasonably  require.    To  deny  the  relief  prayed  for  by  the 
respondent,  would  introduce  a  new  rule,  not  warranted  by  any 
of  the  adjudged  cases.    Every  man  who  takes  negotiable  paper, 
is  supposed  to  know  that  he  does  not  acquire  an  indefeasible 
right.    A  note  given  for  money  won  at  play,  or  upon  a  usuiions 
consideration,  may  be  inquired  into  in  the  hands  of  an  innocent 
indorsee. 

Does  this  obstruct  the  circulation  of  bills  or  notes?  So  evezy 
holder  knows,  or  is  presumed  to  know,  that  the  title  of  the 
right  owner  cannot  be  divested,  unless  value  has  been  given,  or 
liability  incurred.  The  rule,  then,  as  I  conceive,  is  well  estab- 
lished, and  must  govern  the  present  case.  The  question  is, 
whether  the  appellants  are  within  its  provisions.  Randolph 
&  Savage  had  stopped  payment,  and  were  insolvent,  which  was 
known  to  the  appellants  at  the  time  they  received  the  notes. 
They  were  not  then  indebted  to  the  appellants,  for  none  of  the 
notea  were  due;  the  liability  of  the  appellants  was  still  contin- 
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geni,  although  it  is  admitted  there  was  good  reason  to  believe 
a  irould  soon  become  absolute.  No  responsibilitj  was  incurred 
in  a>n6eqnence  of  taking  the  notes;  they  were  receiyed  as  an 
indemnity;  the  situation  of  Randolph  &  Savage  was  desperate, 
and  no  doubt  the  appellants  were  anxious  to  get  hold  of  any- 
thing that  had  the  semblance  of  security.  If  the  notes  became 
effectual  in  their  hands,  then  so  mnch  was  gained;  if  not,  they 
remained  in  statu  quo.  The  mere  probability  that  the  notes 
would  be  valid  in  their  hands  was  inducement  enough  to  seize 
on  them  with  avidity;  it  might  be  the  means  of  rescuing  some- 
thing from  the  shipwreck. 

Yery  different  is  the  case  of  a  holder  for  value  paid;  he  makes 
the  advance  on  the  credit  of  the  paper;  if  that  fails,  his  loss  is 
certain.  But  it  has  been  urged  that  if  the  appellants  had  not 
reposed  themselves  on  the  rule  now  contended  for,  they  might 
have  gbtained  other  security,  and,  consequently,  they  are  pre- 
judiced by  the  decree.  This  argument  cannot  be  listened  to; 
it  only  proves  that  the  appellants  may  sustain  an  injury  in  con- 
aeqaence  of  mistake  as  to  the  rule  of  law.  With  this  the  court 
has  no  concern.  The  true  question  is,  have  they  paid  value  for 
the  notes,  or  made  any  new  engagements  as  the  consideration 
of  the  transfer?  This  is  not  pretended.  I  am,  therefore,  of 
the  opinion,  that  the  decree  of  his  honor,  the  chancellor,  ought 
to  be  affirmed. 

Putt,  J.,  concurred. 

Spehceb,  G.  J.  The  facts  in  this  case  must  be  perfectly  with- 
in the  recollection  of  the  court.  The  respondent,  being  the 
owner  of  a  schooner,  employed  Randolph  &  Savage  to  sell  her. 
They  made  a  sale  under  an  authorization  from  the  respondent, 
and  tobk  negotiable  notes,  payable  to  themselves,  from  the  pur- 
chasers, for  three  thousand  eight  hundred  and  seventy-five  dol- 
has,  the  consideratioa  of  the  sale.  Before  the  respondent 
eoold  get  possession  of  these  notes,  Randolph  &  Savage  became 
entirely  insolvent,  and  assigned  to  the  appellants,  without  any 
request  or  solicitation  on  their  part,  the  notes  in  question,  with 
other  debts,  to  secure  the  appellants  for  certain  indorsements 
and  responsibilities  they  were  under  for  them;  there  being  no 
other  indebtedness  on  the  part  of  Randolph  &  Savage  to  the 
appellants,  nor  had  they  then  paid,  or  been  called  upon  to  dis- 
charge, any  of  their  collateral  liabilities.  It  stands  conceded 
that  no  new  credit  was  given  by  the  appellants  to  Randolph  & 
Savage  in  consequence  of  the  delivery  to  them  of  the  notes  in 
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question;  nor  was  there  any  other  consideration  paid  or  given 
for  the  notes  except  the  antecedent  responsibilitiies  whidi  the 
appellants  had  entered  into  for  them.  The  appellantB  allege, 
that  when  the  notes  were  received  and  assigned,  they  did  not 
know,  nor  had  they  any  intimation  that  the  notes  had  been  re- 
oeived  by  Randolph  &  Savage  in  payment  of  the  iwi^^^'^'w^ 
money  of  the  schooner,  nor  did  they  know  anything^  on  tliat 
subject. 

The  question,  then,  between  the  parties  is  broagfht  to  this 
single  point:  Which  of  them  has  the  best  title  to  the  notes;  the 
respondent,  on  whose  account  and  for  whose  benefit  they  were 
taken  in  consequence  of  the  sale  of  his  property;  or  the  appel- 
lants, who  received  them  from  the  ostensible  owners  as  aecur- 
ity  for  responsibilities  which  had  before  been  incurred^  hot  who 
did  not  give  any  new  consideration  for  them,  nor  part  with  any 
security,  as  an  inducement  to  their  being  delivered? 

The  chancellor  has  examined  several  of  the  cases  in  which  it 
has  been  decided  that  bank  notes,  bills  of  exchange,  and  navf 
bills  having  been  passed  by  a  mala  fide  holder,  or  in  a  tnalmjide 
manner,  might  be  held  by  the  persons  to  whom  they  have  been 
passed,  unless  they  were  received  in  the  regular  course  of  trade, 
for  a  consideration  advanced  at  the  time,  and  were  taken  bona 
fide,  and  without  any  knowledge  of  the  fraud,  or  want  of  titie 
in  the  person  passing  them.    All  the  cases  cited  by  the  chan- 
cellor, and  those  cited  by  the  appellant's  counsel,  have  been 
decided  on  the  ground  that  the  notes  or  bills  were  taken  in  the 
usual  course  of  trade,  and  for  a  present  consideration  paid; 
not  one  of  the  cases  is  like  the  present,  where  notes  or  bills 
thus  passed  were  received  in  security  of  an  antecedent  debt. 

We  are,  then,  called  upon  to  establish  a  new  principle,  or 
rather  to  ascertain  a  principle  from  decisions  in  cases  as  nearly 
analogous  as  can  be  found.  In  the  cases  of  MiUer  v.  Bace,  1 
Burr.  452;  Grant  v.  Vaughan,  3  Id.  1516;  and  1  Bl.  B.  485; 
and  Peacock  v.  Bhode$^  Doug.  683,  the  court  lay  stress  on  the 
fact  that  the  holder  came  by  the  notes  for  a  full  and  valuable 
consideration  by  giving  money,  or  money  and  goods  for  them, 
in  the  usual  course  of  trade;  and  I  consider  the  real  principle 
to  be  this,  that  the  person  passing  the  note,  from  the  fact  of 
his  having  possession,  was  the  ostensible  owner  of  it,  and  that 
the  holder  having  in  the  usual  course  of  business  given  credit 
to  these  appearances,  which  he  was  justified  in  doing,  has  been 
induced  to  part  with  his  money  or  property  bona  fide,  and  that 
as  between  him  and  the  real  owner,  there  must  be  a  loss  on 
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one  side  or  the  other,  the  law  will  not  diTest  him  of  fruits  he 
haa  honestly  aeqnired,  without  the  possibility  of  remuneration. 
In  other  words,  the  equities  of  the  parties  being  equal,  the  law 
leaTes  him  in  possession  who  ahready  has  it. 

Bat  how  are  the  equities  here?    The  respondent  was  clearly 

and  justly  entitled  to  the  proceeds  of  the  sale  of  the  yessel,  the 

notes  in  question;  his  agents  and  trustees  were  guilty  of  a 

grossly  fraudulent  abuse  of  their  trust  in  attempting  to  depriye 

him  of  those  notes.    Admit  that  the  appellants  came  to  the 

pofisession  of  them  without  auy  knowledge  of  the  fraud  on  the 

part  of  Sandolph  and  Savage  in  passing  the  notes,  how  is  their 

sitoation  altered,  or  what  equities  haye  they  as  against  the 

respondent?    If  they  have  to  account  to  the  respondent  for 

these  notes,  their  situation  is  exactly  as  it  would  haye  been  had 

the  notes  not  been  transferred  to  them,  merely  haying  had  the 

good  fortune  to  get  the  notes  without  any  new  consideration,  or 

renouncing  any  lien,  their  equity  to  hold  the  notes  bears  no 

comparison  with  that  of  the  respondent  to  demand  them.    It 

WES  suggested  that  they  might  haye  lost  the  benefit  of  some 

other  securify  had  they  not  taken  these  notes;  but  of  this  there 

is  no  proof  or  probability.    It  is  not  shown  or  pretended  that 

Btndolph  and  Sayage  had  any  other  security  to  giye;  and  it 

cannot  be  presumed  that  they  would  haye  committed  such  a 

flagrant  breach  of  faith  if  they  had  any  other  ayailable  funds 

in  their  hands. 

The  appellants'  counsel  complained  that  the  chancellor  had 
laid  too  much  stress  upon  these  notes  not  haying  been  received 
in  the  usual  course  of  trade.  This  is  one  of  the  tests  which  we 
find  the  judges  applying  in  order  to  determine  the  right  of  the 
holder  to  retain  bills  which  have  been  passed  by  persons  who 
have  acquired  possession  by  robbery,  finding,  or  fraud.  Now, 
I  nnderstand  by  the  usual  course  of  trade,  not  that  the  holder 
shall  receiye  the  bills  or  notes  thus  detained  as  securities  for 
uitecedent  debts,  but  that  he  shall  take  them  in  his  business, 
^d  as  payment  for  a  debt  contracted  at  the  time. 

It  haa  been  strenuously  urged  that  these  notes  are  to  be 
likened  to  cash,  and  that  had  Randolph  and  Savage  become 
possessed  of  the  respondent's  cash  fraudulently,  and  paid  it  to 
the  appellants,  that  then,  clearly,  there  could  be  no  remedy. 
There  is  a  material  distinction  between  cash  and  notes,  in  this, 
that  money  is  not  generally  capable  of  identification.  But  sup- 
pose Randolph  and  Savage  had  robbed  the  respondent  of  a  bag 
of  gold  (and  their  conduct,  on  this  occasion,  in  a  moral  view,  is 
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nearly  as  bad),  and  paid  it  to  the  appellants  as  an  indenuoity 
upon  antecedent  responsibilities^  would  they  have  a  right  to 
hold  it,  if  the  identity  could  be  traced  ?    I  maintain  they  could 
not.     Suppose  that  Randolph  and  Savage  had  been  bailees  of 
the  respondent's  goods,  and  had  delivered  them  as  aecuiitj  to  the 
appellants,  can  there  be  a  doubt  that  the  respondent  could 
have  brought  trover  for  the  goods  ?    What  is  the  difference  in 
principle  between  the  case  last  put  and  the  present?     I  Imow 
it  has  been  decided  very  often,  and  correctly,  that  the  analogy 
does  not  hold  between  bills  and  goods,  for  that  the  poesesBion 
of  goods  does  not  vest  the  property,  and  the  transferee's  title 
cannot  be  better  than  the  transferrer's,  but  that  with  respect 
to  bills  or  notes,  the  whole  property  passes  by  indorsement. 
This  is  true  only  siib  modo  ;  there  is  a  prima  facie  ownership; 
but  the  holder  may  be  a  mere  servant  sent  to  receive  the  amount 
of  the  bill,  or  he  may  be  a  bailee  or  a  trustee,  as  Bandolph  and 
Savage  were  in  the  present  case,  and  therefore  it  is  because  he 
is  the  apparent  owner,'  and  has  power  to  receive  the  money  aa 
holder  of  the  bill,  that  if  he  passes  it  to  a  bona  fide  purchaser, 
upon  a  consideration  paid  at  the  time,  his  title  shall  prevail. 
This  is  not  only  right  in  itself,  but  the  contrary  doctrine  would 
destroy  the  circtdation  of  notes,  and  would  justly  alarm  the 
mercantile  world.    But  where  the  holder  is  not  himself  imposed 
upon  by  giving  a  new  consideration  for  the  bill;  where,  in  other 
words,  he  has  not  been  cheated,  whether  he  retains  the  bill  or 
not,  he  cannot  have  a  property  in  the  bill  against  the  true 
owner. 

To  test  the  principle  still  further;  suppose  the  appellaote 
had  been  under  no  responsibilities  for  Bandolph  and  Savage, 
and  the  latter  had  freely  given  them  these  notes,  could  tber 
then  insist  on  retaining  them  ?  This,  I  believe,  will  not  be 
asserted;  and  yet,  if  they  were  payable  to  them,  and  if  a  coort 
could  not  look  beyond  the  notes,  their  gift  of  them  woold 
change  the  property. 

I  understand  Chief  Justice  Eyre,  in  CoUine  v.  Mariin,  1  Bos. 
and  P.  651,  as  meaning  to  say  that  there  must  be  considera- 
tion paid  when  the  biU  is  received.  He  says:  '*If  it  can  be 
proved  that  the  holder  gave  no  value  for  the  bill,  then,  indeed, 
he  is  in 'privity  with  the  first  holder,  and  will  be  affected  bj 
everything  which  would  affect  the  first  holder."  And  in  tbe 
case  of  Joy  v.  Campbell,  1  Sch.  and  Lef.  846,  Lord  Bedes- 
dale,  referring  to  Lord  Bolingbroke's  case,  in  the  discussion  of 
which  a  case  was  cited,  which  he  mentions  with  approbition, 
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where  an  executor  transferred  part  of  the  assets^  for  the  avowed 
pnrpoee  of  paying  his  own  debt,  in  which  case  the  person  re- 
eeiTing  the  assets  was  held  liable;  for,  by  this  sort  of  dealing, 
the  penon  concurs  in  a  devastavU,  as  the  yalne  he  gives  for  the 
•ssets  is  of  a  nature  which  it  is  impossible  should  be  applied 
to  the  purposes  of  the  administration.  The  administrator  had 
the  legal  ownership;  he  had  a  right  to  sell  the  goods;  bat  as 
the  purchaser  paid  him  nothing,  but  took  the  goods  on  account 
of  his  debt  against  the  administrator,  equity  would  not  allow 
him  to  retain  them.  The  case,  in  principle,  is  very  analogous 
to  the  present. 

I  have  not  been  able  to  bring  my  mind  to  doubt  the  correct- 
ness of  the  chancellor'B  decree,  and  I  think  it  ought  to  be 
affirmed. 

HopsiHs,  senator,  concurred. 

Bbowk,  DuDiiKV,  Hunuhgtoh,  LanNoeroH,  Mzuubb,  Mosbs,  and 
UoBB,  senators,  were  of  opinion  that  the  decree  of  the  court  of 
eiumceiy  ought  to  be  reversed. 

Yblis,  senator,  delivered  an  opinion  in  favor  of  affirming  the 
decree. 

The  remainder  of  the  court  concurring  (twenty-two  for  affirm- 
ing, seven  for  reversing),  it  was  ordered,  adjudged,  and  decreed 
&at  the  decree  of  the  court  of  chancery  be  affirmed. 

For  the  opiiiion  of  Chancellor  Kent  in  this  case,  see  9  Am.  Dec.  268.  In 
Uttnoteto  the  same  dedsion  an  examination  of  the  doctrine  of  Coddington 
T.  Bay  18  made  with  reference  to  later  adjudications  in  the  national  and 
■Meoonrts. 


GooDELL  V.  Jaokson. 

[20  Joonov,  eoe.] 

^ASBRB  TO  Indiaitb — ^VAUDrTY. — ^A  patent  for  a  tract  of  land  to  an  Oneida 
Indian  and  hia  heirs,  in  fee,  conveys  the  land  to  him  and  his  Indian 
yuan,  whatever  their  civil  condition  may  he,  whether  aliens  or  natives. 

hnoABB  NOT  C1TIZEN& — ^Indians  are  not  citizens,  hut  distinct  tribes  or 
aatioos  under  the  protection  of  the  government. 

ViUDirr  or  Imdxah's  Dsed. — A  deed  executed  by  an  Indian  to  a  white 
nan,  without  the  consent  of  the  legislature,  which  the  statute  requires^ 
is  void. 

^BBOBto  the  supreme  court.  The  action  was  ejectment  to 
nooter  a  certain  tract  of  land,  and  was  submitted  to  that  court 
upon  the  following  statement  of  facts:  Letters-patent  for  the 
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lot  in  question,  and  for  another  lot  in  the  township  of  Jamns, 
dated  January  29, 1791,  were  granted  to  Lieutenant  John  Sago- 
harase,  an  Oneida  Indian  who  served  in  the  line  of  the  state,  in 
the  United  States  army,  during  the  war  of  the  revolution,  and 
died  March  27, 1783,  leaviug  one  child,  a  son,  William,  land- 
ing with  the  Oneida  ludians.  William,  in  consideration  of  two 
hundred  and  fifty  dollars,  conveyed  the  lot,  in  1797,  to  Smith, 
the  plaintiff's  lessor,  and  the  deed  was  dtdy  recorded  September 
16, 1797.  In  May,  1810,  William  executed  another  deed  for 
the  same  lot,  in  fee,  to  Elijah  Miller,  for  the  consideration  of 
three  hundred  dollars.  The  defendant  was  in  possession  nndar 
Miller.  Spencer,  0.  J.,  gave  judgment  for  the  plaintiflV  and 
the  defendant  brought  this  writ  to  reverse  that  judgment. 

Starrs  and  Van  Vechten,  for  the  plaintiff  in  error 

D.  Cady  and  Talcot,  aUomey-general,  canirtu 

Kent,  Chancellor.  Two  questions  have  been  made  and  dis- 
cussed in  this  case:  1.  Whether  William,  the  only  lawful  iseoe 
of  John  Sagoharase,  the  Oneida  Indian,  was  competent  to  take, 
and  hold  as  heir,  the  lands  in  question,  which  had  been  granted 
to  his  father  by  the  patent  of  the  twelfth  of  July,  1792;  2. 
Whether  Peter  Smith  acquired  a  lawful  title  to  those  lands  by 
the  deed  from  William,  the  heir,  in  the  year  1797. 

1.  The  patent  is  stated  to  have  issued  in  pursuance  of  the 
act  of  the  legislature  of  the  sixth  of  April,  1790,  and  it  grants 
the  lands  in  the  usual  form,  to  Lieutenant  John  Sagoharase, 
"  his  heirs  and  assigns,  as  a  good  and  indefeasible  estate  of  in- 
heritance, forever."  It  is  stated  in  the  special  verdict  that  this 
John  Sagoharase  was  an  Oneida  Indian,  and  a  lieutenant  in  a 
company  of  Indians  in  the  army  of  the  United  States,  in  the 
line  of  this  state,  in  the  revolutionary  war. 

I  think  it  might  have  admitted  of  a  question  whetner  the 
patent  to  Sagoharase  was  not  issued  unadvisedly  by  the  com- 
missioners of  the  land-office,  and  without  authority  of  law. 
The  act  under  which  it  issued,  directed  the  commissioners  to 
issue  letters-patent  to  persons  entitled  to  lands  by  virtue  of  the 
concurrent  resolutions  of  the  senate  and  assembly  of  the 
twenty-seventh  of  March,  1783,  and  by  virtue  of  the  eleventh 
section  of  the  act  of  the  eleventh  of  May,  1784.  To  determine 
who  were  entitled,  it  was  necessary  to  recur  to  those  resolu- 
tions, and  to  that  eleventh  section.  The  concurrent  resolution 
of  the  twenty-seventh  of  March,  1783,  declared  that  '*  the  leg- 
islature would  provide  that  the  generals  then  serving  in  thtt 


Feb.  1823.]  Goodell  v.  Jaosson.  353 

line  of  the  anny  of  the  United  States,  and  being  citizens  of  this 
state,  and  the  officers  and  privates  of  the  two  regiments  of  in- 
fantry commanded  by  Colonels  Van  Schaiok  and  Van  Gortlandt, 
and  the  officers  of  Colonel  Lamb's  regiment  of  artillery  who 
were  inhabitants  of  this  state,  and  the  privates  thereof,  and  all 
o£Scers  deranged  by  the  act  of  congress  of  sixteenth  of  Septem- 
ber, 1776,  and  all  officers  recommended  by  congress  as  persons 
whose  depreciation  or  pay  ought  to  be  made  good  by  this  state, 
and  who  may  hold  military  commissions  in  the  line  of  the  army 
at  the  dose  of  the  war,"  should  receive  a  bounty  of  lands  ac- 
cording to  a  ratio  there  prescribed,  and  by  which  a  lieutenant 
was  to  receive  one  thousand  acres. 

lieatenant  Sagoharase  did  not  come  within  the  terms  of  this 
coDcnrrent  resolution.  He  was  not  an  officer  in  Yan  Schaick's 
or  Yan  Cortlandt's  regiment  of  infantry,  or  Colonel  Lamb's 
regiment  of  artillery.  That,  I  apprehend,  cannot  be  pretended. 
A  company  of  Indians  certainly  formed  no  part  of  either  of 
those  three  regiments,  and  were  never  known  or  returned  as 
such.  Nor  was  he  a  deranged  officer  under  the  resolution  of 
congress  of  the  sixteenth  of  September,  1776,  as  is  evident 
from  the  face  of  that  resolution.  And  there  is  as  little  ground 
to  infer  that  he  was  one  of  the  officers  recommended  by  con- 
gresQ  as  persons  whose  depreciation  or  pay  ought  to  be  made 
good  by  this  state.  That  provision  was  also  expressly  confined 
to  those  officers  who  held  military  commissions  in  the  line  of 
the  anny  at  the  close  of  the  war,  whereas,  Sagoharase  died  be- 
fore the  twenty-seventh  of  March,  1783. 

He  was,  therefore,  not  embraced  by  the  terms  of  the  concur- 
rent resolution  of  March,  1783;  and  the  eleventh  section  of 
the  act  of  the  eleventh  of  May,  1784,  was  confined  to  the 
officers  and  soldiers  of  Colonel  Lamb's  regiment  of  artillery. 
The  patent  was  issued  according  to  the  terms  of  it  under  the 
authority  of  the  act  of  the  sixth  of  April,  1790,  yet  that  act 
confined  the  bounty  to  those  officers  and  soldiers  which  have 
been  specified,  and  Sagoharase  did  not  come  within  the  descrip- 
tion. Upon  what  legal*  authority  was  this  patent  issued  ?  By 
the  acts  of  the  eleventh  of  May,  1784,  and  of  the  sixth  of 
^pril,  1790,  the  commissioners  of  the  land-office  were  to  de- 
cide who  were  entitled  to  lands  under  the  concurrent  resolu- 
tion; and  by  the  latter  act  they  were  to  examine  the  claims  of 
the  officers  and  soldiers  who  were  returned  as  the  quota  of  thia 
^te,  and  those  of  them  who  received  the  depreciation  of  their 
P&7  from  this  state  were  to  be  entitled  to  the  gratuity  and 

4m.  Dn:.  Vou  XX-« 
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bounty  lands.  This  last  proTimon  does  not  help  the  patent,  for 
a  company  of  Indians  never  could  have  been  returned  ms  part 
of  the  quota  of  this  state. 

I  have  not  been  able,  then,  to  discoTer  the  legislatiTe  au- 
thority for  this  patent.    But  the  commissioners  of  the  land- 
office  did  decide  that  Sagoharase  was  entitled  to  a  portion  of 
the  bounty  lands  as  a  lieuteoant,  and  we  ought  now  to  acquieeoe 
in  the  authority  of  that  decision.     They,  gave  him  a  patent, 
not  for  one  thousand,  but  for  one  thousand  two  hundred  acres; 
and  it  is  now  too  late,  and  certainly  this  is  not  the  occasion  to 
call  in  question  the  validity  of  the  patent.     The  l^gislatiire  by 
the  act  of  the  seyenth  of  March,  1809,  made  for  the  relief  of 
the  heirs  of  the  Oneida  Indians,  to  whom  lands  had  been 
granted,  assume  those  grauts  to  be  valid.    The  decision  of  the 
commissioners  of  the  land-office  must  now  be  taken  to  have 
been  correctly  made;  and  owing  to  the  numerous  and  complex 
provisions  in  the  early  laws  of  this  state  on  the  subject  of  mili^ 
tary  grants,  it  is  very  possible  there  may  have  been  some 
further  or  other  authority  for  these  Indian  patents,  which  I 
have  not  discovered. 

The  patent  was  granted  in  1792,  and  the  patentee  was  dead 
before  the  twenty-seventh  of  March,  1783.  But  the  act  of 
1790,  to  which  I  have  already  referred,  provided  that  the  pat- 
ents should  issue  in  the  names  of  the  persons  who  had  actually 
served  in  the  line  of  the  army  of  the  United  States,  as  desig- 
nated in  the  concurrent  resolutions,  and  that  the  lands  should 
be  deemed  to  have  vested  in  the  grantees  and  their  heirs,  on 
the  twenty-seventh  of  March,  1783.  This  provision,  however, 
was  not  sufficient  for  a  case  like  the  present,  for  here  the 
patentee  was  dead  on  the  twenty-seventh  of  March,  1783;  and 
had  it  not  been  for  the  subsequent  act  of  the  fifth  of  April* 
1803,  I  should  have  considered  the  patent  as  null  and  void,  be- 
cause the  act  of  1790  could  not,  by  any  just  construction,  be 
considered  as  authorizing  grants,  when  the  patentee  was  not 
alive  in  March,  1783,  the  period  to  which  the  patent  was  to 
have  relation.  But  the  act  of  1803  removed  this  objection  to 
patents  made  to  persons  who  were  dead  in  1783,  by  dedaring 
that  patents  to  officers  and  soldiers  serving  in  the  line  of  this 
state  in  the  army  of  the  United  States,  in  the  revolutionAiJ 
war,  and  who  died  previous  to  the  twenty-seventh  of  March, 
1783,  vested  in  those  persons  at  the  time  of  their  deaths 
respectively. 

We  have  now  arrived  at  this  conclusion,  and  which,  in  the 
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further  progress  of  this  decision,  I  shall  assume  to  be  a  just 
and  true  one,  that  the  patent  to  Sagoharase  was  duly  issued  by 
authority  of  the  legislature,  and  vested  in  him,  his  heirs  and 
assigns  a  good  and  indefeasible  estate  of  inheritance  in  the 
premises  in  question  at  the  time  of  his  death,  which  was  prior 
to  Karch,  1788.  The  important  question  now  occurs,  what 
heiis  of  John  Sagoharase  were  intended  by  the  grant?  He  was 
an  Oneida  Indian  and  lieutenant  of  a  company  of  Indians,  and 
died  in  the  war.  The  patent  was  in  effect  a  grant  to  his  heirs, 
though  taken  in  his  name,  for  he  had  been  dead  at  least  ten 
years  when  the  patent  issued.  Gould  the  goYcmment  of  this 
state  haye  meant  any  other  than  Indian  heirs  ?  It  was  not  to 
be  supposed  that  he  had,  or  could  possibly  have  had,  any  other 
heirs;  and  if  the  grant  was  not  intended  for  his  Indian  heirs, 
it  was  a  void  and  an  absurd  grant.  He  was  dead,  and  could 
not  take;  and  if  his  son  William,  his  only  lawful  issue,  could 
not  take  as  heir,  who  could  take  ?  Clearly  no  person;  and  can 
we  believe  that  a  specific  grant  of  land  in  fee,  made  by  due 
authority  of  government,  to  an  individual  Indian  by  name,  was 
intended  to  be  illusory,  and  to  mean  nothing?  The  govern* 
ment  acted  vdth  knowledge  and  discretion  on  the  occasion; 
they  knew  the  character  of  the  grantee,  and  they  knew  the 
sendees  he  had  rendered.  The  honor  and  good  faith  of  the 
fltate  would  seem  to  require  that  the  grant  should  have  a  real 
and  effectual  operation,  and  be  deemed  to  inure  to  the  benefit 
of  William,  the  only  lawful  issue  of  the  patentee,  notwith- 
standing he  belonged  to  the  Oneida  tribe  of  Indians,  as  his 
father  had  before  him. 

Whether  the  Oneida  Indians  are  to  be  regarded  as  aliens  or 
citizens,  as  a  tribe,  with  some  fragments  of  their  ancient  inde- 
pendence, or  as  completely  subjugated,  broken  down,  and 
meiged  into  the  great  body  of  our  people,  appears  to  me  to  be 
quite  immaterial  in  reference  to  the  title  of  this  heir.  The  gov- 
ernment must  have  intended  that  the  Indian  heir  should  take, 
and  the  grant  is  not  susceptible  of  any  other  reasonable  con- 
struction. It  was  no  matter  then,  in  what  civil  or  political  re- 
lation the  Indian  heir  stood  in  respect  to  the  whites;  he  still 
took  as  heir,  because  the  government  was  competent  to  vest  him 
with  that  capacity,  and  the  intention  to  do  it  is  implied  in  the 
gnmt  itself,  which  was  issued  by  authority  of  law.  This  con- 
clusion appears  to  me  too  clear  to  be  a  mistaken  one,  and  I 
would  here  observe  that  a  patent  issued  from  the  land-office  in 
putsoance  of  a  statute,  is  equivalent  in  force  and  effect  to  a 
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legisIatiTe  grant  directly  to  the  indiTidnal.  Now  it  is  under- 
stood  to  be  a  general  rale  that  when  an  alien  is  allowed,  8pe> 
cially  by  statute,  to  take  and  hold  lands  to  him  and  his  hem 
(and  such  statutes  have  been  passed  at  almost  eyery  ooocion 
since  the  revolution),  he  has,  of  course,  a  capacity  to  tnuiBmit 
by  inheritance  to  his  alien  offspring,  and  they  have  equally  a 
capacity  to  take.  When  the  legislature  speak  without  restric- 
tion or  qualification  of  the  heirs  of  an  alien,  they  must  mean 
such  heirs  as  he  was  then  competent  to  have;  and  it  wonld  be  a 
reproach  to  the  good  sense,  or  to  the  good  faith  of  the  legisla- 
ture to  suppose  they  could  have  any  other  meaning.  It  was 
formerly  very  common  to  provide  in  these  special  statutes,  al- 
lowing aliens,  by  name,  to  hold  lands  in  fee,  that  the  alien  pur- 
chaser should  not  sell  or  assign  except  to  a  citizen,  bat  there 
never  was  an  instance  of  a  proviso  that  his  heirs  should  not  take 
the  inheritance  after  him  except  they  were  citizens. 

There  is  a  wide  and  a  most  material  difference  between  the 
right  to  sell  to  an  alien  stranger  and  the  right  to  transmit  by 
descent  to  the  alien  heir.     The  former  is  a  free  and  voluntary 
act,  resting  on  a  contract,  and  can  readily  be  dispensed  with, 
without  inconvenience;  but  the  latter  right  is  a  part  of  the  law 
of  our  nature,  and  deeply  rooted  in  the  social  affections.    Even 
those  prohibitions  against  selling  to  aliens  were  unneoessazy, 
and  have  latterly  been  omitted  as  useless;  for,  without  such  a 
proviso,  the  alien  purchaser  could  not  convey  his  land  to  an- 
other alien,  so  as  to  vest  him  with  a  sure  and  indefeasible  estate, 
for  our  own  native  citizens  have  not  that  power.     The  permis- 
sion, then,  by  law,  to  an  alien,  to  take  and  hold  lands  to  him  and 
his  heirs,  or  a  grant  from  government  by  authority  of  law,  to  an 
alien  and  his  heirs,  does  necessarily  imply  that  he  may  transmit 
by  descent  to  his  children,  or  other  alien  heirs,  and  that  hu 
heirs  may  take  the  land  in  question  equally  as  if  they  were 
natural  bom  citizens.     No  alien,  in  his  right  mind,  would  pur- 
chase upon  any  other  construction;  many  of  them  must  have 
no  expectation  of  having  any  other  than  alien  heirs.     It  would 
be  painful  for  them  to  await  the  arrival  of  the  period  of  naturaliz- 
ation, and  the  uncertainty  of  acquiring  a  new  race  of  natoial 
born  or  naturalized  descendants.     They  may  be  too  advanced 
in  life  to  expect  it,  or  they  may  he  suddenly  cut  off  in  the  midst 
of  their  expectations.     And  permit  me  to  ask:  Where  would 
be  the  benevolence,  or  the  magnanimity,  or  the  justice,  or  the 
good  faith  of  government,  if  it  should  so  far  deal  with  an  alien 
as  to  permit  him  to  purchase  lands  to  himself  and  his  heirs,  or 
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to  make,  as  in  the  present  case,  a  gratuitous  grant  of  lands  to 
liim  and  his  heirs,  to-day,  and  then,  on  the  morrow,  to  snatch 
it  from  his  orphan  son,  under  the  pretense  that  he  was  an 
ahen?  Such  a  privilege  would  be,  in  truth,  no  priyilege.  It 
would  be  a  heartless  and  a  fraudulent  grant,  with  the  deadly 
power  of  escheat  concealed  in  its  inolosure. 

But  the  act  of  the  seventh  of  March,  1809,  removed  all 
icniples  on  this  point,  by  declaring  that  the  heirs  of  each  of 
the  Indians  to  whom  land  had  been  granted  by  this  state,  for 
military  services  in  the  war  between  the  United  States  and 
Gnat  Britain,  should  be,  and  were  made  capable  of  taking  and 
holding  any  such  lands  by  descent,  in  the  same  manner  as  if 
Bneh  heirs  were  citizens  of  this  state  at  the  death  of  their 
aneestor.  This  provision,  as  I  construe  it,  was  nothing  more 
than  declaratory  of  what  was  already  the  rule  on  that  subject, 
because  it  seems  impossible  to  maintain,  upon  any  sound  prin- 
ciples of  construction,  that  the  heirs  of  the  Indian  patentee, 
being  Indians,  would  not  have  taken  by  descent  without  this 
act.  The  treaty  between  the  United  States  and  Oreat  Britain, 
in  17d4,  contained  a  similar  declaratory  provision,  that  British 
aabjects  and  American  citizens,  who  then  held  lands  in  the 
doninions  of  either  power,  might  sell  and  devise  them,  as  if 
they  were  natives,  and  that  neither  they,  nor  their  heirs  or 
assigns,  should,  so  far  as  respected  those  lands,  be  regarded  aa 
aliens. 

This  treaty  was  only  a  publication  of  the  ezistLng  law  of  each 
coontiy,  as  far  as  the  heirs  of  persons  then  lawfully  seised  were 
eoncemed;  but  it  went  further  than  the  law  would  have  gone 
without  the  article,  for  it  allowed  the  owners  of  the  land  not 
only  to  transmit  by  descent  to  their  alien  heirs,  but  even  to  sell 
or  devise  to  aliens.  In  the  view  which  I  have  thus  taken  of  the 
ease,  the  question  discussed  in  the  supreme  court,  and  which 
has  occupied  a  large  share  of  the  attention  of  the  counsel  i^ 
^e  ailment  before  this  court,  does  not  appear  to  be  of  any 
oonaequence  in  the  decision  of  the  cause.  '*  The  question,'* 
Bays  the  chief  justice,  in  the  opinion  which  he  delivered,  ^*  ia 
simply,  whether  a  legitimate  child  of  an  Indian,  holding  prop- 
yl by  grant  from  the  state,  to  him  individually,  is  to  be  re- 
garded as  his  heir,  so  far  as  to  take  by  inheritance;  and  this,'* 
he  says,  "  involves  the  inquiry,  whether  an  Oneida  Indian  ia 
to  be  considered  a  citizen  of  the  state,  or  an  alien."  He  then 
enteis  into  a  train  of  argument  to  show  that  the  Indians  within 
this  state  are,  in  contemplation  of  law,  citizens,  and  not  aliens; 


358  QooDELL  V.  Jackson.  [New  York, 

and  upon  that  fact  he  concludes,  that  William  Sagoharase  took 
the  lot  in  question  by  descent,  as  heir  to  his  father  John.  Now, 
with  great  respect  for  the  opinion  of  the  supreme  court,  I  beg 
leave  to  observe,  that  the  question  whether  William  was  compe- 
tent to  take  the  lot  as  heir,  does  not  depend  upon  the  character 
of  William  as  an  alien  or  citizen,  for  be  he  which  he  may,  the 
grant  from  the  goveroment  to  John,  and  his  heirs,  of  necessitj, 
and  upon  the  established  principles  and  usages  of  law,  included 
the  Indian  son,  who  was  his  only  lawful  issue.  But  as  the  coint 
below,  and  the  counsel  upon  the  argument  here,  have  thought 
it  material  to  discuss  the  question  whether  William,  the  Indiui 
heir,  was  to  be  regarded  as  an  alien  or  a  citizen,  on  the  death 
of  his  father,  I  ought,  very  properly,  to  distrust  the  coirectnees 
of  my  own  views  upon  that  subject,  and  pay  some  attention  to 
their  learned  investigations. 

The  Oneidas,  and  the  other  tribes  composing  the  six  nations 
•Df  Indians,  were  originally  free  and  independent  nations.  It  is 
^or  the  counsel,  who  contend  that  they  have  now  ceased  to  be  a 
'  distinct  people,  and  become  completely  incorporated  with  us, 
^and  clothed  with  all  the  rights  and  bound  to  all  the  duties  of 
•citizens,  to  point  out  the  precise  time  when  that  event  took 
^lace.  I  have  not  been  able  to  designate  the  period,  or  to  dis- 
t;oYer  the  requisite  evidence  of  such  an  entire  and  total  revolu- 
tion. 

Do  our  laws,  even  at  this  day,  allow  these  Indians  to  partici- 
pate equally  v^ith  us  in  our  civil  and  political  privileges?  Do 
they  vote  at  our  electionsj  or  are  they  represented  in  our  legis- 
lature, or  have  they  any  concern,  as  jurors  or  magistrates,  in 
the  administration  of  justice?  Are  they,  on  the  other  hand, 
charged  with  the  duties  and  burthens  of  citizens  ?  Do  they  pay 
taxes  or  serve  in  the  militia,  or  are  they  required  to  take  a  share 
in  any  of  the  details  of  our  local  institutions  ?  Do  we  interfere 
with  the  disposition,  or  descent,  or  tenure  of  their  property, 
as  between  themselves?  Do  we  prove  their  wills,  or  grant  let- 
ters of  administration  upon  their  intestatea' estates?  Do  our 
Sunday  laws,  our  school  laws,  our  poor  laws,  our  laws  concern- 
ing infants  and  apprentices,  or  concerning  idiots,  lunatics,  or 
habitual  drunkards,  apply  to  them  ?  Are  they  subject  to  our 
laws  or  the  laws  of  the  United  States,  against  high  treason,  and 
do  we  treat  and  punish  them  as  traitors,  instead  of  public  ene- 
mies, when  they  make  war  upon  us?  Are  they  subject  to  our 
laws  of  marriage  and  divorce,  and  would  we  sustain  a  criminal 
{>ro8ecution  for  bigamy  if  they  should  change  their  wives  ox 
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husbaiids  at  their  own  pleasure,  and  according  to  their  own 
enstoma,  and  contract  new  matrimonial  alliances  ?  I  apprehend 
that  every  one  of  these  questions  must  be  answered  in  the 
n^^atiTCy  and  that  on  all  these  points  they  are  regarded  as 
dependent  allies  and  alien  communities.  It  was,  therefore, 
with  some  degree  of  surprise  that  I  observed  the  supreme  court 
laying  down  the  doctrine  in  this  case,  that  these  Indians  of  the 
six  nations  are  "  as  completely  the  subjects  of  our  laws  as  any 
of  our  own  citizens." 

In  my  view  of  the  subject,  they  have  never  been  regarded  as 
citixens  or  members  of  our  body  politic,  within  the  contempla- 
tion of  the  constitution.  They  have  always  been,  and  are  still, 
considered  by  our  laws  as  dependent  tribes,  governed  by  their 
own  usages  and  chiefs,  but  placed  under  our  protection,  and 
subject  to  our  coercion  so  far  as  the  public  safety  required  it, 
and  no  further. 

The  five  nations  once  formed  the  fiercest  and  most  formidable 
confederacy  of  Indian  republics  ever  known  in  Ncrth  America, 
and,  by  their  prowess  and  enterprise,  they  held  distant  tribes  of 
Indians  under  dominion  and  tribute.  But  after  the  settlement 
of  the  colony,  and  their  communication  with  the  whites,  they 
began  to  degenerate,  and  to  descend  by  gradual  but  perceptible 
degrees  from  their  original  elevation.  Ever  since  the  war  of 
1756  their  fall  has  been  more  precipitate,  and  with  a  more  sen- 
sible diminution  of  their  population,  power,  and  territory,  as 
well  as  of  their  pride  and  glory. 

The  whites  have  been  pressing  upon  them  as  they  kept  reced- 
ing from  the  approaches  of  civilization.  We  have  at  length 
intruded  our  influence  into  their  domestic  concerns.  We  have 
purchased  the  greater  part  of  their  lands,  destroyed  their  hunt- 
ing grounds,  subdued  the  wilderness  around  them,  overwhelmed 
them  with  our  population,  and  gradually  abridged  their  native 
independence.  Still,  however,  they  are  permitted  to  exist  as 
distinct  nations,  and  we  continue  to  treat  with  their  sachems  in 
a  national  capacity,  and  as  being  the  lawful  representatives  of 
their  tribes.  Through  the  whole  series  of  our  colonial  history 
these  Indians  were  considered  as  dependent  aUies,  who  ad* 
vanced  for  themselves  the  proud  claim  of  free  nations,  but  who 
had  voluntarily  and  upon  honorable  terms  placed  themselves 
and  their  lands  under  the  protection  of  the  British  government. 

The  colonial  authorities  uniformly  negotiated  with  them,  and 
made  and  observed  treaties  with  them  as  sovereign  communi- 
ties exercising  the  right  of  free  deliberation  and  action,  but,  in 
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consideration  of  protection,  owing  a  qualified  Babjection  in  a 
national,  but  not  in  any  individual  capacity,  to  the  British 
crown.  No  argument  can  be  drawn  against  the  Bovereigntj  of 
these  Indian  nations,  from  the  fact  of  their  haying  pat  them- 
selves  and  their  lands  under  British  protection.  Such  a  fact  is 
of  frequent  occurrence  in  the  transactions  between  independent 
nations. 

One  oonmiunity  may  be  bound  to  another  by  a  rerj  un- 
equal alliance,  and  still  be  a  sovereign  state.    Though  a  weak 
state,  in  order  to  provide  for  its  safety,  should  place  itaelf  un* 
der  the  protection  of  a  more  powerful  one,  yet,  according  to 
Yattely  B.  1,  ch.  1,  s.  5,  6,  if  it  reserves  to  itself  the  right  of 
governing  its  own  body,  it  ought  to  be  considered  as  an  inde- 
pendent state.     There  are  several  kinds  of  submission,  says  this 
same  jurist:  B.  1,  ch.  16,  s.  194.    The  submission  may  leave 
the  inferior  nation  a  part  of  the  sovereignty,  restraining  it  only 
in  certain  respects,  or  it  may  totally  abolish  it,  or  the  lesser 
may  be  incorporated  with  the  greater  power,  so  as  to  form  one 
single  state  in  which  all  the  citizens  will  have  equal  privil^es. 
Now,  it  is  very  apparent,  from  our  whole  history,  that  the  sub- 
mission of  the  six  nations  has  been  of  the  former  kind,  and 
that,  as  an  inferior  nation,  they  were  only  restrained  of  their 
sovereignty  in  certain  respects.     Though  born  within  our  terri- 
torial limits,  the  Indians  are  considered  as  bom  under  the 
dominion  of  their  tribes.     They  are  not  our  subjects,  bom 
within  the  purview  of  the  law,  because  they  are  not  bom  in 
obedience  to  us.     They  belong  by  birth  to  their  own  tribes,  and 
these  tribes  are  placed  under  our  protection  and  dependent 
upon  us,  but  still  we  recognize  them  as  national  conmiunities. 

In  this  situation  we  stood  in  relation  to  each  other  at  the 
commencement  of  our  revolution.  The  American  congress  held 
a  treaty  with  the  six  nations  in  August,  1775,  in  the  name  and 
on  behalf  of  the  United  Colonies,  and  a  convention  of  neutral- 
ity was  made  between  them.  "  This  is  a  family  quarrel  between 
us  and  old  England,"  said  the  agents  in  the  name  of  the 
colonies.  "  You,  Indians,  are  not  concerned  in  it.  We  desire 
you  to  remain  at  home,  and  not  join  either  side."  Again,  in 
1776,  congress  tendered  protection  and  friendship  to  the 
Indians,  and  resolved  that  no  Indians  shall  be  employed  sa 
soldiers  in  the  armies  of  the  United  States,  before  the  tribe  to 
which  they  belonged,  should,  in  a  national  council,  have  con- 
sented thereunto,  nor  then,  without  the  express  approbation  of 
•ongresB.    What  acts  of  government  could  more  dearly  and 
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■tronglj  designate  these  Indians  as  totally  detached  from  our 
bodies  politic,  and  as  8e{)aiate  and  independent  communities? 

In  1778,  congress  resolved  that  they  would  chastise  the 
Senecas,  who  had  joined  the  enemy,  and  would  reduce  them  to 
terms  of  peace;  and  when  some  Seneca  chiefs  appeared  at 
Philadelphia,  they  directed  the  board  of  war  to  inquire,  whether 
they  came  in  the  character  of  representatives  or  ambassadors  of 
their  nation. 

And  when^  in  1779,  congress  had  resolved  upon  terms  of 
peace  with  the  Indians,  the  conditions  were  such  as  would  be 
dictated  to  a  public  enemy,  known  as  such  by  the  laws  of  war; 
tiiey  had  not  the  remotest  resemblance  to  the  terms  or  spirit  of 
a  negotiation  with  citizens  or  subjects  who  had  broken  their 
illegianoe.  In  1783,  congress  expressly  waived  the  right  of 
eonquest  over  the  Indians,  and  recommended  proffers  of  peace 
and  a  friendly  treaty,  for  the  purpose  of  receiving  them  into 
&tor  and  protection.  Lastly,  in  October,  1784,  a  treaty  of 
peace  was  made  at  Fort  Stanwix  between  the  United  States  and 
the  sachems  and  warriors  of  the  six  nations;  and  the  United 
States  gave  peace  to  those  of  the  six  nations  who  had  been 
hostile,  and  received  them  under  protection,  and  required  that 
the  hostile  tribes  should  stipulate  that  the  Oneidas  and  Tusca- 
raras  should  be  secured  in  the  possession  of  their  lands. 

There  was  nothing,  then,  in  any  act  or  proceeding  on  the 
part  of  the  United  States,  during  the  revolutionary  war,  which 
went  to  impair,  and  much  less  to  extinguish,  the  national  char- 
acter of  the  six  nations,  and  consolidate  them  with  our  own 
people.  Every  public  document  speaks  a  different  language, 
and  admits  their  distinct  existence  and  competence  as  nations, 
bat  placed  in  the  same  state  of  dependence,  and  calling  for  the 
flame  protection  which  existed  before  the  war.  The  report  of 
a  committee  of  congress,  in  May,  1782,  placed  the  condition  of 
these  six  nations  upon  the  true  foundation  in  point  of  fact.  It 
appeared,  they  said,  that  all  the  lands  of  the  six  nations  had 
been  by  them,  as  appendant  to  the  government  of  New  York, 
m  due  form,  placed  under  the  protection  of  the  crown  of  Eng- 
ia&d,  so  far  as  respected  jurisdiction  only;  and  that  the  colony 
of  New  York,  for  upwards  of  one  hundred  years,  had  protected 
these  nations  as  the  dependents  and  allies  of  that  government. 

In  1794  there  was  another  treaty  made  between  the  United 
States  and  the  six  nations,  in  which  perpetual  peace  and  friend- 
ihip  were  declared  between  the  contractiog  parties,  and  the 
Diiited  States  acknowledged  the  lands  reserved  to  the  Oneida, 
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Onondaga  and  Cayuga  nations,  in  and  by  their  treaties  with 
this  state,  to  be  their  property;  and  the  treaty  contains  this 
provision,  which  has  a  very  important  and  a  very  decisive  bear- 
ing upon  the  point  under  discussion.  The  United  States  and 
the  six  nations  agree  that  for  injuries  done  by  individuals  on 
either  side  no  private  retaliation  shall  take  place,  but  complaint 
shall  be  made  by  the  injured  party  to  the  other;  that  is,  by  the 
six  nations,  or  any  of  them,  to  the  president  of  the  United 
States,  and  by  or  on  behalf  of  the  president,  to  the  principal 
chiefs  of  the  six  nations,  or  of  the  nation  to  which  the  offender 
belongs. 

What  more  demonstrable  proof  can  we  require  of  existing 
and  acknowledged  sovereignty  residing  in  these  Indians?    We 
have  here  the  forms  and  requisitions  peculiar  to  the  interoourae 
between  friendly  and  independent  states,  and  they  are  con- 
formable to  the  received  institutes  of  the  law  of  nations.    The 
United  States  have  never  dealt  with  those  people,  within  our 
national  limits,   as  if  they  were   extinguished  sovereignties. 
They  have  constantiy  treated  with  them  as  dependent  nations, 
governed  by  their  own  usages,  and  possessing  governments 
competent  to  make  and  znaintain  treaties.     They  have  con- 
sidered them  as  public  enemies  in  war,  and  allied  friends  in 
peace.     If  mere  territorial  jurisdiction  would  make  the  six 
nations  citizens  of  this  state,  the  same  effect  must  have  been 
produced  as  to  the  numerous  tribes  of  Indians  included  within 
the  vast  territorial  limits  of  the  United  States;  and  it  is  worth 
a  moment's  attention  to  observe  the  relations  existing  between 
the  United  States  and  the  Indians,  to  the  south  and  to  the 
west. 

In  the  treaty  between  the  United  States  and  the  Wyandots, 
Ottowas,  Chippewas,  and  others,  in  1786,  it  was  provided,  that 
if  any  Indian  commit  murder  or  robbery  upon  a  citizen  of  the 
United  States,  they  shall  deliver  him  up  to  be  punished  ac- 
cording to  our  law.    This  surrender  of  criminals  is  here  made 
part  of  a  national  compact,  and  the  distinction  is  preserved  be- 
tween Indians  and  citizens;  and,  while  we  assume  the  right  to 
redress  the  injuries  of  the  one,  we  abandon  the  other  to  the 
protection  of  their  ovm  people.     The  treaties  vrith  the  Cherokees, 
in  1785  and  1791,  go  further,  and  provide,  that  citizens  of  the 
United  States  committing  robbeiy  or  murder  on  the  Cherokees, 
shall  be  punished  by  us  in  like  manner  as  if  the  same  were  com- 
mitted upon  one  of  our  own  citizens.    They  also  contain  a  new 
and  striking  provision,  and  that  is,  that  citizens  settling  apoB 
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their  lands,  thereby  forfeit  the  protection  of  the  United  States, 
snd  the  Gherokees  may  punish  them  as  they  please.  The  same 
provision  relative  to  the  surrender  and  punishment  of  persons 
guilty  of  murder  or  robbery,  is  inserted  in  the  treaties  with  the 
Choetaws,  Chickasaws,  Shawanese,  Creeks,  Ottawas,  Chippewas, 
etc.  And,  in  \fie  treaties  with  the  latter  tribes,  in  1789  and 
1795,  citizens  settling  on  their  lands  are  declared  to  be  out  of 
the  protection  of  the  United  States,  and  liable  to  punishment  w^ 
the  discretion  of  the  Indians. 

It  would  seem  to  me  to  be  almost  idle  to  contend,  in  the  face 
of  such  provisions,  that  these  Indians  were  citizens  or  subjects 
of  the  United  States,  and  not  alien  and  sovereign  tribes.  In  the 
ordinance  of  congress,  in  1787,  passed  for  the  government  of 
the  territory  of  the  United  States  north-west  of  the  Ohio,  it  was 
declared,  that  Indians  within  that  territory  should  never  be  in- 
Taded  or  disturbed  in  their  property,  rights  or  liberties,  unless 
in  jnst  and  lawful  war. 

By  a  just  and  lawful  war  is  here  meant,  a  controversy  accord- 
ing to  the  public  law  of  nations,  between  independent  states, 
and  not  in  insurrection  and  rebellion.  The  United  States  have 
never  undertaken  to  negotiate  with  the  Indian  tribes,  except  in 
their  national  character.  They  have  always  asserted  their  claims 
against  them  in  the  only  two  ways  known  to  nations,  upon  the 
ground  of  stipulation  by  treaty,  or  by  force  of  arms.  The  or- 
dinance further  provided,  that  laws  should  be  made  to  prevent 
wrongs  done  to  the  Indians,  and  this  implies  a  state  of  depend- 
ence and  imbecility  on  the  part  of  the  Indians,  and  that  corres- 
pondent claim  upon  us  for  protection  arising  out  of  the 
snperioritj  of  our  condition,  which  afford  the  true  solution  to 
most  of  our  regulations  concerning  them. 

We  are  now  prepared  again  to  put  the  question,  where  is  the 
eTidence  of  the  fact,  or  where  is  the  ground  for  the  assertion, 
that,  at  the  death  of  John  Sagoharase,  as  early  as  March,  1783, 
the  Oneida  tribe  of  Indians  had  ceased  to  be  a  nation,  and  had 
beeome  an  integral  part  of  the  people  of  this  state,  in  whose 
luune  and  by  whose  authority  the  constitution  was  ordained  ? 
No  proposition  would  seem  to  me  to  be  more  utterly  fallacious, 
AQd  more  entirely  destitute  of  any  real  foundation  in  historical 
traih.  It  is  repugnant  to  all  the  treaties,  and  to  all  the  public 
documents,  to  the  declared  sense  and  practice  of  the  colo- 
^  governments,  and  of  the  government  of  the  United  States, 
^d  of  this  state.  The  question  is  not,  what  changes  the  six 
nations,  or  the  Oneidas  in  particular,  have  undergone  since 
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1783;  but  the  question  is,  were  the  Indians  belonging  to  the 
tribe  of  Oneidas,  and  residing  with  the  Oneidas  in  1783,  when 
John  Sagoharase  died,  citizens  of  this  state,  and  capable  of 
purchasing,  holding  and  inheriting  freehold  estates,  in  the 
character  of  citizens,  with  all  the  appendant  rights? 

In  my  opinion,  if  the  grant  to  John,  the  father,  did  not  of 
itself  authorize  William,  the  son,  to  inherit  as  heir,  he  had  no 
capacity  to  take,  for  he  was  an  alien,  placed  under  our  protec- 
tion as  one  of  the  members  of  this  tribe,  but  not  owin^  us  per- 
sonal obedience  and  allegiance  as  a  subject.    If  the  patent  did 
not  ezdusiyely  render  him  competent  to  inherit  as  heir,  then 
he  had  no  such  ability  until  the  act  of  1809,  which  declared  that 
the  heirs  of  Oneida  patentees  should  be  competent  to  take  **  in 
the  same  manner  as  if  such  heirs  were  citizens  of  this  state  at 
the  death  of  their  ancestors;"  and  this  act  was  not  paonfti 
until  two  years  subsequent  to  the  deed  to  Peter  Smith.    But 
though  it  be  immaterial  as  to  the  point  under  discussion,  what 
became  of  the  Oneida  nation  since  the  death  of  John,  the 
patentee,  yet,  in  the  opinion  of  the  supreme  court,  much  stieBS 
appears  to  have  been  laid  upon  the  act  of  the  twelfth  of  April, 
1822,  pardoning  Tommy  Jenmiy,  and  asserting  ezdusiTe  ciim- 
inal  jurisdiction  in  the  courts  of  this,  and  the  United  States, 
over  all  crimes  and  offenses  committed  within  the  state.    Ad- 
mitting that  this  act  completely  annihilated  the  national  char- 
acter and  the  sovereign  attributes  of  the  six  nations,  what  has 
this  fact  to  do  with  the  inquiiy,  how  these  nations  stood  fortv 
years  ago,  when  John  Sagoharase  died,  and  when  his  son  is 
asserted  to  have  succeeded  as  heir  ? 

Though  this  act  may  have  gone  a  step  beyond  any  former 
proceeding,  in  respect  to  Indian  sovereignty,  yet  it  only  re- 
strained the  exercise  of  it  in  one  particular  mode,  and  claimed 
that  jurisdiction  over  our  own  territory,  which  is  perfectly 
consistent  with  the  admission  of  the  alienage,  and  distinct 
national  character  of  the  Indians.  It  is  understood  that  witch- 
craft is  the  only  offense  which  the  Indians  have  undertaken  to 
punish  judicially,  as  a  community.  It  was  a  sentence  for  that 
offense  that  led  to  the  act  for  which  Tommy  Jemmy  was  tried. 
All  other  offenses  are  said  to  be  left  to  the  arm  of  private  and 
family  revenge;  and  their  irregular  and  foul  executions  were 
shocking  to  humanity,  and  were  not  to  be  tolerated  in  the 
neighborhood,  and  under  the  eye  of  a  civilized  and  Cihristiatt 
people.  Under  the  circumstances  in  which  we  were  placed  in 
relation  to  those  Indians,  as  their  guardians  and  protector8»  we 
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had  a  right  to  ayail  onrBelves  of  the  superiority  of  our  charac- 
ter, and  put  a  stop  to  such  irregular  and  horrible  punishments, 
eren  as  our  nation  claims  the  right  of  punishing  the  subjects  of 
other  independent  powers,  without  the  consent,  and  against 
the  will  of  their  own  goyemments,  if  they  are  caught  in  carry- 
ing on  the  African  slare  trade.  I  do  not  therefore  consider  the 
act  of  1822  as  affecting  the  question  whether  the  remainder  of 
the  six  nations  still  rightfully  exist  as  a  separate  people,  or 
whether  they  have  become  amalgamated  with  us,  and  incor- 
porated into  the  body  politic,  as  members  and  citizens. 

In  my  opinion,  that  statute  had  no  such  intention;  and  when 
the  time  shall  arrive  for  us  to  break  down  the  partition  wall 
between  us  and  them,  and  to  annihilate  the  political  existence 
of  the  Indians  as  nations  and  tribes,  I  trust  we  shall  act  fairly 
and  explicitly,  and  endeavor  to  effect  it  with  the  full  knowledge 
and  assent  of  the  Indians  themselves,  and  with  the  most  scru- 
pulous regard  to  their  weaknesses  and  prejudices,  and  with  the 
entire  approbation  of  the  government  of  the  United  States.    I 
am  satisfied  that  such  a  course  would  be  required  by  prudence, 
and  would  become  necessary,  not  only  for  conscience  sake,  but 
for  the  reputation  of  our  justice.     So  late  as  the  fifth  of  April,. 
1813,  the  legislature  authorized  the  governor  to  hold  a  treaty, 
on  the  part  of  the  people  of  this  state,  with  the  Oneida  nation 
of  Indians,  and  with  any  other  Indian  nations  or  tribes  within 
this  state.    And  here  let  us  observe  who  were  to  be  the  con- 
tracting parties  to  this  treaty,  by  the  very  words  of  the  statute. 
They  are  the  people  of  this  state  on  the  one  part,  and  the 
Oneida  nation  on  the  other. 

What  language  can  be  more  unequivocal  to  show  that  the 
Oneida  nation  was  then  subsisting  as  a  distinct  community, 
i^eeognized  in  a  national  character,  and  that  did  not  form  an 
integral  part  of  the  people  of  this  state?  Indeed,  so  clear  does 
this  point  appear  to  my  judgment,  that  if  it  were  not  for  the 
gz^t  authority  of  the  opinion  which  we  are  reviewing,  and  for 
the  able  argument  which  we  have  heard,  I  should  suppose  that 
I  had  been  combating  a  shadow. 

U,  therefore,  the  case  turned  upon  the  question  whether  Wil< 
liam,  the  Indian  heir,  was  a  citizen  or  an  alien  in  1783, 1  should 
Qot  be  in  favor  of  the  conclusion  drawn  by  the  supreme  court. 
Bat  I  do  not  place  the  cause  upon  that  ground,  for  the  reasons 
which  have  already  been  mentioned.  I  take  it,  as  a  given  point, 
^tthe  patent  issued  according  to  the  direction,  and  under  the 
^thority  of  the  statute  mentioned  in  it,  because  such  had  been 
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the  decision  of  the  commissioners  of  the  land-office,  and 
the  legislature,  afterwards,  held  such  patents  to  be  valid;  and 
then,  I  say,  that  the  grant  to  John  Sagoharase,  and  his  heiza, 
rendered  the  Indian  heir  eompetent  to  take,  thongh  an  alien, 
and  his  title  was  not  liable  to  be  impeached  on  accoont  ot  his 
civil  or  political  condition. 

If  William  took  the  estate  as  heir,  then  the  next  and  only  re- 
maining head  of  inquiry  is,  whether  Peter  Smith  was  anthorised 
to  purchase  from  William,  the  heir,  in  the  year  1797.     The 
superior  court  were  of  the  opinion  that  the  purchase  by  Smith 
was  lawful  and  valid,  and  that  in  1797  there  was  no  prohibition 
to  purchasers  of  land  from  individual  Indians,  but  only  from 
Indians  as  a  tribe  or  community.    The  court,  on  this  point,  en- 
tered into  no  discussion,  but  merely  referred  to  one  or  more 
former  decisions  as  settling  the  question.    Before  entering  at 
large  into  the  subject,  it  may  be  useful  to  state  briefly  the  sub- 
stance of  the  various  and  conflicting  decisions  of  the  supreme 
court.     The  same  questions  which  we  have  now  before  ns  arose 
in  the  case  of  Jackson  v.    Wood,  which  was   decided  in  Uie 
supreme  court  in  1810,  7  Johns.  290.    That  was  the  case  of  a 
patent  for  a  military  lot,  granted  in  1791,  to  an  Oneida  Indian 
for  his  services  during  the  revolutionary  war.    After  the  death 
of  the  patentee,  his  two  sons,  who  were  Oneida  Indians,  resid- 
ing with  the  Oneida  tribe,  sold,  in  1808,  the  lot  to  the  plaintiff, 
and  it  was  contended  in  support  of  the  title  of  the  purchaser, 
and  by  one  of  the  counsel  who  argued  this  cause,  on  the  part 
of  the  defendant  in  error,  that  the  constitution  did  not  apply 
to  sales  by  individual  Indians,  and  that  the  act  of  1788  was  not 
intended  to  be  broader  than  the  constitution.     It  veas  contended 
on  the  other  side  that  the  Indian  heirs  were  aliens,  and  so  could 
not  inherit;  and  also  that  the  purchase  from  an  individual  Indian 
was  within  the  letter  and  spirit  of  the  act  of  1788.    I  had  the 
honor  at  that  time  to  be  chief  justice,  and  delivered,  what  was 
admitted  to  be,  the  unanimous  opinion  of  the  court;  the  other 
members  of  the  court  were  Judges  Thompson,  Spencer,  Van 
Ness  and  Yates.    It  was  observed  in  the  opinion  delivered,  to 
be  a  fact  too  notorious  to  admit  of  discussion,  or  to  require 
proof,  that  the  Oneida  Indians  still  resided  within  the  state  as 
a  distinct  and  independent  tribe,  and  that  they  could  not  be 
considered  as  subjects  bom  under  allegiance,  and  bound  in  the 
common  law  sense  of  the  term  to  all  its  duties.     That  the  pro- 
hibition in  the  constitution  might,  perhaps,  refer  to  purchases 
from  the  Indians  as  a  tribe,  but  the  act  of  1788  carried  the  prp- 
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bifattioii  to  purchases  from  indindaal  Indians^  and  the  act  of 
1801  prohibited  any  action  upon  any  contract  against  anj  In- 
dian residing  upon  their  lands. 

These  statute  regulations,  it  was  obserred,  showed  the  sense 
of  the  legislature  that  an  Indian,  in  his  individual  capacity,  was, 
in  a  great  degree,  inqpa  coTisUii,  and  unfit  to  make  contracts, 
imlees  with  the  consent  and  under  the  protection  of  a  civil 
magistrate.  It  was  concluded  that  the  purchase  from  the  heirs 
was  within  the  letter  and  spirit  of  the  acts  of  1788  and  1801, 
and  that  those  statutes  ought  to  be  liberally  construed  in  favor 
of  the  inability;  and  judgment  was  rendered  against  the  pur- 
chaser. If  that  case  was  well  decided,  then  the  judgment  of 
the  supreme  court  in  the  case  before  us,  is  erroneous,  for  the 
two  decisions  are  directly  repugnant  to  each  other. 

Afterwards,  in  Chandler  v.  Edson,  in  1812,  9  Johns.  362, 
being  the  case  of  an  entry  upon  the  lands  of  the  Stockbridge 
Indians,  the  court  unanimously  observed  (and  X  was  still  a 
member,  and  wrote  the  opiuion),  that  it  was  the  wise  policy  of 
the  statute  of  18C1  (being  the  revised  act  which  included  the 
act  of  1788),  to  interdict  all  individual  whites  from  any  contract 
inth  the  Indians,  in  respect  to  their  lands,  or  any  interest 
therein.  Such  a  complete  and  total  interdict  was  indispensable 
to  save  the  Indians  from  falling  victims  to  their  own  weakness, 
•ad  to  the  superior  intelligence,  and  sometimes  to  the  cupidity 
of  the  whites.  This  decision,  and  the  principle  announced  in 
it,  was  perfectly  in  accordance  with  the  preceding  decision,  and 
showed  the  strong  conviction  of  the  court,  as  to  the  extent  and 
policy  of  the  prohibition. 

The  next  case  was  that  of  Dana  v.  Dana,  in  May,  1817,  14 
Johns.  181,  in  which  a  suit  was  brought  upon  an  arbitration 
bond  against  an  Oneida  Indian.  I  refer  to  it,  not  as  an  analo- 
gous case,  but  as  containing  an  explicit  recognition  of  the  former 
dedsions.  The  object  and  policy  of  the  statutory  inhibition, 
said  Ifr.  Justice  Spencer,,  in  delivering  the  opinion  of  the 
conrt,  had  been  already  expounded  by  the  two  preceding  de- 
cisions to  which  he  referred.  We  considered  the  statute  as  a 
guard  against  the  imposition  and  frauds  to  which  that  unfor- 
ton&terace  of  men  are  exposed,  from  their  ignorance  and  mental 
debasement.  Thus  far,  the  doctrine  of  the  court  had  been  uni- 
form, and  the  public  had  a  right  to  consider  the  construction 
of  the  statutes,  so  far  as  that  construction  depended  upon  the 
ftupieme  court,  as  settled. 
Bat  in  the  case  of  Jackson  v.  /^Aarp,  decided  in  October,  1817, 
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14  Johns.  472,  a  different  rule  of  constraction  was  adopted. 
The  patent  in  that  case  was  granted  to  an  Oneida  Indian,  for  a 
military  lot,  and  in  1791,  he  sold  the  lot  to  a  white  maa,  and 
the  question  was,  whether  the  conveyance  was  valid.    It  was 
contended  in  favor  of  the  purchase,  and  by  the  same  counsel 
who  had  argued  in  support  of  that  side,  in  the  first  case  which 
has  been  mentioned,  that  neither  the  constitution,  nor  the  act 
of  1788,  related  to  purchases  from  an  individual  Indian.    It  waa 
there  said,  also,  that  the  court  in  Jackson  v.  Wood  admitted  thai 
the  constitution  related  to  purchases  of   Indians  as  a  tribe. 
Now,  this  was  not  exactly  so.     The  opinion  delivered  in  1810 
was  cautious  and  reserved  on  that  point,  and  only  mentioned, 
that,  perhaps  the  constitution  had  such  a  reference.    The  opin- 
ion of  1810  considered  the  act  of  1788,  as  extending  the  pro- 
hibition explicitly  to  all  purchases  from  individual  Indians,  as 
well  as  from  a  tribe.     The  judgment  of  the  court,  in  the  case 
of  Jackson  v.  Sharp,  was  pronounced  by  Mr.  J.  Yates;  and 
in  the  opinion  which  he  delivered  in  behalf  of  his  brethren,  it 
is  said  the  constitution  did  not  affect  the  deed,  and  applied  only 
to  purchases  from  the  Indians  as  a  community,  and  that  the 
act  of  1788  did  not  carry  the  prohibition  further  than  the  con- 
stitution had  carried  it,  and  so  the  court  held  the  purchase 
valid. 

The  court  undertook  to  distinguish  the  case  from  that  of  Jack- 
son  V.  Wood,  for  they  say  the  decision  in  7  Johns,  was  decided 
upon  the  act  of  1801,  which  was  more  extensive  than  the  act  of 
1788.  This  I  apprehend  to  be  a  mistake.  The  case  of  Jackson  v. 
Wood  was  decided  upon  the  act  of  1788,  which  was  explicitly  re- 
ferred to  as  reaching  the  case;  and  the  provision  in  the  act  of 
1801,  prohibiting  suits  against  Indians  upon  contracts,  was 
referred  to  principally  because  it  afforded  auxiliary  consid- 
erations. It  is  impossible  that  I,  for  one,  could  eyer  have  con- 
sidered that  the  act  of  1788,  by  being  incorporated  with  many 
other  provisions  into  the  body  of  the  act  of  1801,  was  to  receive 
a  different  and  broader  construction,  because  the  preamble  was 
laid  aside  in  the  revision  of  it. 

The  preambles  to  most  of  the  statutes  were  omitted  in  the 
revision  of  1801,  as  unnecessarily  incumbering  the  work,  and 
because  they  could  not  very  well  be  inserted  when  the  pro- 
visions in  various  statutes  relating  to  one  subject  were  all 
blended  together  in  one  consolidated  statute.  Besides,  it  has 
already  been  settled  by  the  unanimous  opinion  of  the  court  of 
errors,  in  1805,  Taylor  v.  DeXancey,  2  Caines'  Cases  in  Error, 
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151,  ihat  even  the  change  of  phraseology  in  the  language  of  a 
TOTised  act  should  not  be  deemed  or  construed  to  be  a  change 
of  the  law  as  it  stood  before  the  reyision,  unless  such  phrase- 
ology eridentlj  purported  an  intention  in  the  legislature  to 
work  a  change.  And  surely,  after  such  an  authority  the  court 
nerer  could  have  intended,  in  1810,  that  the  aict  of  1788  was  to 
be  more  extensiTely  construed  as  reyised  in  1801,  merely  from 
the  unimportant  circumstance  that  it  had  lost  the  preamble, 
which  is  no  part  of  a  statute. 

The  decision  of  1817,  in  undertaking  to  place  the  case  of 
Jackaon  v.  Sharp  out  of  the  reach  of  the  decision  in  Jackson  y. 
Wood^  proceeded  eyidently  upon  a  mistake.  The  two  decisions 
are  utterly  inconsistent  with  each  other,  and  the  latter  did 
oTorrule  the  former,  and  introduce  a  new  rule  of  construction. 
This  the  court  had  a  right  to  do,  and  they  were  bound  to  do  it, 
if  ihey  had  become  entirely  satisfied  that  they  had  previously 
mistaken  the  law.  Whether  they  had  mistaken  it  or  not 
remains  now  to  be  definitely  settled  by  this  court.  All  that  I 
insist  upon  at  present  is,  that  when  a  rule  of  property  has  been 
once  deliberately  adopted  and  declared,  it  ought  not  to  be  dis- 
turbed by  the  same  court,  except  for  yery  cogent  reasons; 
otherwise  the  community  would  neyer  be  able  to  deal  with 
aafefy,  and  would  be  in  a  state  of  perplexing  uncertainty  as  to 
the  law. 

The  thirty-seyenth  artide  of  the  constitution  of  1777  declared 
it  to  be  "of  great  importance  to  the  safety  of  this  state  that 
peace  and  amity  with  the  Indians  within  the  same  be  at  all 
times  supported  and  maintained;  and  that  the  frauds  too  often 
pzacticed  towards  the  Indians  in  contracts  made  for  their  lands 
had,  in  diyers  instances,  been  productive  of  dangerous  discon- 
tents and  animosities.^'    It  therefore  ordained  ''that  no  pur- 
chases or  contracts  for  the  sale  of  lands,  made  with  or  of  the 
fiaid  Indians,  shall  be  binding  on  them  or  deemed  yalid  unless 
made  under  the  authority  and  with  the  consent  of  the  legisla- 
ture."   This  is  the  provision;  and  the  constitution  states  one 
important  fact  as  the  basis  and  the  sole  governing  motive  for 
the  whole  of  it,  and  that  is,  that  frauds  were  too  often  practiced 
towards  the  Indians  in  contracts  made  for  their  lands.     It  was 
this,  and  this  only,  that  endangered  our  peace  and  amity  with 
^em.    There  was  no  suggestion  of  frauds  or  imposition  com- 
initted  by  tbsm  upon  the  whites.    That,  indeed,  would  have 
W&  an  idle  suggestion,  and  about  as  reasonable  as  the  com- 
plaint of  the  wolf  in  the  fable,  that  the  lamb,  standing  far 
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below  him,  was  disturbing  him  in  the  enjoyment  of  the  running 
stream. 

The  constitution  assumes,  as  a  fact,  one  great  truth,  Tenfied 
by  the  whole  history  of  our  country,  that  the  Indians,  in  their 
commercial  dealings  with  the  whites,  were  comparatively  a  feeble 
and  degraded  race,  who  stood  in  need  of  the  arm  of  government 
constantly  thrown  around  them.  Before  the  constitution  of  this 
state  had  been  adopted  the  congress  of  the  TTuited  States  had 
felt  and  acknowledged  the  duty  of  protecting  the  Indians  from 
the  frauds  to  which  they  were  exposed,  and  of  which  they  were 
too  frequently  the  victims. 

Thus  in  the  resolution  of  congress  of  January,  1776,  xegolat- 
ing  trade  wiuh  the  Indians,  it  was  declared  that  no  person  should 
be  permitted  to  trade  with  them  without  license,  and  that  the 
traders  should  take  no  unjust  advantage  of  their  distress  and 
intemperance.    In  a  speech,  on  behalf  of  congress,  to  the  six 
nations,  in  April,  1776,  it  was  said  to  them  that  congress  were 
determined  to  cultivate  peace  and  friendship  with  them,  and 
prevent  the  white  people  from  wronging  them  in  any  manner, 
or  taking  their  lands.     That  congress  wished  to  afford  protec- 
tion to  all  their  brothers,  the  Indians,  who  lived  vnth  them  on 
this  great  island;  and  that  the  white  people  should  not  be  sof- 
ferod,  by  force  or  fraud,  to  deprive  them  of  any  of  their  lands. 
And  in  November,  1779,  when  congress  were  discussing  the 
conditions  of  peace  to  be  allowed  to  the  six  nations,  they  re- 
solved that  one  condition  should  be  that  no  land  should  be  sold 
or  ceded  by  any  of  the  said  Indians,  either  as  individuals  or  ss 
a  nation,  unless  by  consent  of  congress. 

This  resolution,  almost  coeval  with  our  constitation,  shows 
the  important  fact,  that  individual  Indians,  as  well  as  tribes  and 
communities,  were,  and  ought  to  be,  equally  protected  from 
imposition  in  the  sale  of  their  lands,  and  if  such  were  the  views 
of  congress  in  1779,  why  should  not  the  same  views  have  been 
in  the  contemplation  of  our  constitution  in  1777?  The  govern- 
ment of  the  United  States  had,  in  the  earliest  and  purest  days 
of  the  ropublic,  watched  with  great  anxiety  over  the  property  of 
the  Indians  intrusted  to  their  care.  It  must  have  been  imma- 
terial from  what  source  the  property  proceeded,  and  whether  it 
was  owned  by  tribes,  or  families,  or  individuals.  If  it  was  In- 
dian property  in  land,  it  had  a  right  to  protection  from  us  as 
against  our  own  people.  The  Indians,  under  the  colony  ad- 
ministrations, confided  their  lands  to  our  protection.  As  earlj 
as  1684,  the  Onondagas  and  Cayugas,  for  instance,  told  the 
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goyemor  of  New  York  that  they  were  a  free  people,  and  had  put 
their  lands  and  themselves  under  the  protection  of  the  duke  of 
Tork,  and  of  the  great  sachem  Charles,  that  lived  on  the  other 
side  of  the  great  water.  The  friendship  of  the  six  nations 
towards  the  colony  government,  and  the  protection  of  the 
government  to  them,  continued  unshaken  for  upwards  of  a  oen- 
tniy,  and  this  mutual  good  faith  has  received  the  most  honorable' 
and  the  most  undoubted  attestations. 

Governor  Colden,  in  his  history  of  the  six  nations,  states 
that  the  Dutch  entered  into  an  alliance  with  them,  which  con- 
tinued without  any  breach  on  either  side,  until  the  English 
conquered  the  colony  in  1664.  Friendship  and  protection  were 
then  renewed,  and  the  Indians,  he  says,  observed  the  alliance 
on  their  part  strictly  to  his  day;  and  we  know  that  their  fidelity 
continued  unshaken  down  to  the  period  of  our  revolution.  On 
one  occasion  the  colonial  assembly,  in  their  address  to  the 
governor,  expressed  their  abhorrence  of  the  project  of  reducing 
the  Indians  by  force  and  possessing  themselves  of  their  lands, 
for  to  the  steadiness  of  these  Indians  to  the  interest  of  Great 
Britain,  they  said  they  owed,  in  a  great  measure,  their  internal 
security.  The  colony  governors  constantly  acknowledged  their 
friendship  and  services.  We  have,  on  the  other  hand,  in  favor 
of  the  colony,  the  report  of  a  committee  of  congress,  to  which 
I  have  already  alluded,  "that  the  colony  of  New  York  had 
borne  the  burden,  both  as  to  blood  and  treasure,  of  protecting 
and  supporting  the  six  nations  for  more  than  one  hundred 
years,  as  the  dependents  and  allies  of  the  government." 

After  all  this,  who  will  hesitate  to  say,  that  it  was  worthy  of  the 
character  of  our  people,  enjoying  so  great  a  superiority  over  the 
Indians,  in  the  cultivation  of  the  mind,  in  the  lights  of  science, 
the  distinctions  of  property,  and  the  arts  of  civilized  life,  to 
have  made  the  protection  of  the  property  of  the  feeble  and  de* 
pendent  remnants  of  the  nations  within  our  limits,  a  funda- 
mental article  of  the  government?  It  is  not  less  wise  than  it  ia 
just,  to  give  to  that  article  a  benign  and  liberal  interpretation, 
in  favor  of  the  beneficial  end  in  view.  We  ought  to  bear  in 
loind,  when  we  proceed  to  the  consideration  of  the  subject,  that 
the  article  was  introduced  for  the  benefit  and  protection  of  the 
Indians,  as  well  as  for  our  own  good,  and  that  we  are  bound  to 
the  performance  of  it,  not  only  by  duty,  but  by  gratitude.  The 
six  nations  were  a  great  and  powerful  confederacy,  and  our  an- 
cestors, a  feeble  colony,  settled  near  the  coasts  of  the  ocean, 
and  along  the  shores  of  the  Hudson  and  the  Mohawk,  when 
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these  Indians  first  placed  themselves  and  their  lands  under  oar 
protection,  and  formed  a  covenant  chain  of  friendship  that  was 
to  endure  for  ages.  And  when  we  consider  the  long  and  dis- 
tressing wars  in  which  the  Indians  were  iDvolved  on  oar  account 
with  the  Canadian-French,  and  the  artful  means  which  were 
XLsed,  from  time  to  time,  to  detach  them  from  our  allianoe,  it 
must  be  granted  that  fidelity  has  been  nowhere  better  observed, 
or  maintained  with  a  more  intrepid  spirit,  than  by  these  ge^- 
erous  barbarians. 

The  purchase  by  Peter  Smith,  in  1797,  came  within  the  pro- 
vision of  the  constitution.     It  was  a^urchase  of  lands  of  an 
Oneida  Indian,  residing  with  his  tribe,  and  within  the  limits  of 
this  state.    It  was  within  the  mischief  and  within  the  spirit, 
though  not  strictly  within  the  veiy  letter  of  the  constitution, 
because  the  purchase  was  not  made  of  the  said  Indians,  but 
tonly  of  one  of  the  said  Indians.     This  is  all  the  variation  be- 
'tween  the  fact  and  the  letter,  which  has  given  rise  to  a  con- 
-  struction  that  would  withdraw  all  purchases  in  detail,  made  of 
individual  Indians,  from  under  the  protection  of  the  eonstita- 
tion.     The  whole  article  might  be  frittered  away  by  this  means. 
'To  construe   the  thirty-seventh  article  strictly  by  the  letter, 
^^ould  lead  to  very  great*  absurdities;  yet  it  is  difficult  to  aaj 
^hy  we  should  adhere  to  the  letter  in  one  part  and  not  in  an- 
other part  of  it.    Thus,  the  prohibition  is  as  to  purchases  of 
the  Indians  within  this  state.     Literally,  this  would  apply  to 
the  entire  body  of  Indians  collectively,  of  every  nation  and  tribe; 
And  we  cannot  reduce  the  prohibition  from  the  Indians  within 
this  state  to  a  part  or  portion  of  these  Indians,  without  having 
recourse  to  a  reasonable  construction.     So,  also,  upon  a  literal 
interpretation  any  person  might  make  a  single  purchase,  for  the 
constitution  does  not  say,  no  purchase  or  purchases,  contract 
or  contracts,  but  is  confined  to  the  plural  number,  no  purchases 
or  contracts.     But  whoever  thought  of  subjecting  to  soch  a 
narrow,  grammatical  construction,  a  great  constitutional  char- 
ter, dealing  only  in  general  principles  and  bold  outlines,  and 
made  for  the  noblest  of  moral  and  political  purposes?    Fraoda 
are  much  more  likely  to  happen  in  contracting  with  a  single, 
half  naked,  unsheltered,  and  unprotected  Indian,  than  with  an 
assembly  of  grave  chiefs,  distinguished  not  only  for  valor  in 
war,  but  for  wisdom  in  council.     The  constitution  might,  also, 
be  easily  evaded  upon  this  construction,  by  procuring  a  sale 
trom  the  tribe  to  the  individual,  and  then  a  sale  ^m  the  iodi- 
vidual  to  the  whites. 
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In  ike  plan  of  a  penal  code,  lately  submitted  to  the  legisla* 
tare  oi  Lonieiana  by  an  eminent  jurist^  and  one  of  the  native 
8006  of  this  state,  then  is  a  declaratory  article,  that  when  the 
phuml,  peraona,  is  used  in  a  statute  prohibition,  the  injanction 
apidlies  to  any  one  person  doing  the  act;  and  that  a  prohibition 
as  to  more  objects  than  one,  indades  the  same  prohibition  as  to 
a  fliagle  one  of  the  same  objects.  According  to  that  rule,  then, 
aprohilHtion  to  purchase  from  the  Indians  includes  a  prohibition 
to  parchase  from  any  of  the  Indians;  and  what  commentaxy  can 
make  it  plainer.  Suppose  the  constitution  had  said,  no  fraud* 
ulfiot  purchases  from  the  Indians  should  be  valid,  would  it  not 
have  reached  a  fraudulent  purchase  from  a  single  Indian?  Sup- 
pose it  had  said,  that  no  robberies  or  murders  should  be  com* 
miited  upon  the  Indians,  under  pain  of  death,  would  it  not 
hsTe  applied  to  a  single  robbeiy  or  murder?  We  ought  to  give 
to  the  words  the  sense  most  suitable  to  the  subject-matter,  and 
construe  them  largely  and  equitably  in  favor  of  the  Indians, 
for  whoee  protection  they  were  intended.  If  the  Oneida 
sachems,  in  council,  had  brought  a  complaint  to  us  that  a  mem- 
ber of  their  tribe  residing  with  them,  and  highly  esteemed  by 
them,  had  been  defrauded  by  one  of  our  people,  of  his  bounty 
kods,  which  his  father  had  purchased  from  us  by  his  blood, 
and  they  had  pointed  to  our  constitution  and  asked  if  the  legis- 
lature had  authorized  the  purchase;  if  we  answered  in  the  neg- 
ative, but  justified  the  purchase,  on  the  ground  that  the  con* 
atitution  spoke  of  purchases  from  Indians,  and  not  of  a  pur^ 
chase  from  an  Indian,  would  their  untutored  minds  be  able  to 
oQBiprehend  the  nicety  of  such  a  distinction,  and  the  subtlety 
of  BQch  an  interpretation?  Would  they  not  say,  or  rather 
would  not  the  world  say  for  them,  that  we  adhered  to  the  letter 
and  disregarded  the  spirit  of  the  constitution;  that  we  acted 
afanost  as  unreasonably  as  the  Boman  general,  who  concluded  a 
trace  with  the  enemy  for  thirty  days,  but  ravaged  their  territory 
in  the  night  under  the  pretense  that  nights  were  not  within  the 
letter  of  the  compact? 

The  rule  for  the  construction  of  statutes,  when  words  are  used 
in  the  plural  number,  was  well  laid  down  by  Hales,  J.,  in  a 
case  in  Plowden:  Partridge  v.  Strange,  1  Plowd.  86  b.  The 
■tatate  of  Henry  YIII.  against  selling  pretended  titles,  spoke 
of  lights  and  titles  in  the  plural  number;  that  judge  said:  "  A 
pretended  right  and  title,  in  the  singular  number,  is  within  the 
penalty  of  the  statute,  for  the  plural  number  contains  in  itself 
the  singular  number,  and  more.     He  referred  also  to  the  statute 
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of  1  Heniy  V.,  relating  to  those  who  forged  false  deeds  and 
muniments,  and  observed,  ''that  the  statute  speaks  of  false 
deeds  in  the  plural  number;  yet,  if  a  man  forge  one  false  deed, 
he  shall  be  punished  by  the  statute,  as  it  is  held  in  many  books." 
Lord  Coke,  in  his  notes  to  Littleton,  Co.  Lit.  369  a.,  Ia3rs  down 
the  same  rule  of  construction;  and  where  the  statute  speaks  of 
rights  in  the  plural  number,  any  one  right,  says  he,  is  within 
the  statute.  But  it  is  time  to  pass  from  the  constitution  itself 
to  the  consideration  of  the  statutes  made  in  pursaance  of  it. 

In  the  winter  of  1788  the  attention  of  the  legislature  was  yeiy 
thoroughly  awakened  to  this  subject,  in  consequence  of  certain 
long  leases  which  had  been  taken  of  the  Indian  lands,  and 
which  the  legislature,  by  concurrent  resolution,  declared  to  be 
infractions  of  the  constitution  and  void.  That  occurrence  led, 
in  the  first  place,  to  the  act  of  the  first  of  March,  1788,  appoint- 
ing commissioners  to  hold  treaties  with  the  Indians  within  this 
state,  and  to  inquire  and  report  touohing  purchases  of  lands, 
suggested  to  have  been  made  without  the  authority  or  consent 
of  the  legislature,  from  the  said  Indians,  or  any  of  them,  by  any 
person.  Here  was  an  act  without  any  preamble  or  particular 
reference  to  the  constitution,  assuming,  as  a  matter  of  course, 
that  purchases  from  any  of  the  Indians,  without  legislative  sanc- 
tion, were  void.  The  act  of  the  eighteenth  of  March,  1788,  was 
passed,  which  recited  in  its  preamble  the  thirty-seventh  article 
of  the  constitution,  and  then,  more  effectually  to  provide  against 
infractions  of  it,  the  legislature  declared  that  "if  any  person, 
unless  under  the  authority  and  with  the  consent  of  the  legisla- 
ture, in  any  manner  or  form,  or  upon  any  terms  whatsoever, 
should  purchase  any  lands  within  the  limits  of  this  state,  or 
make  contracts  for  the  sale  of  lands  within  the  limits  of  this 
state,  with  any  Indian  or  Indians  residing  therein,  he  should 
forfeit  one  hundred  pounds  and  be  punished  by  fine  and  im- 
prisonment. And  if  any  person  entered  upon  or  took  possession 
of  any  lands  within  this  state,  pretending  any  right  therein 
under  color  of  any  purchase  from  any  such  Indian  or  Indians, 
and  not  under  the  authority,  and  with  the  consent  of  the  legis- 
lature, he  should  be  subject  to  the  like  pains  and  penalties." 
This  act  is  very  comprehensive  in  its  terms.  It  applies  to  the 
purchase  of  any  lands  of  any  Indian  within  this  state,  without 
reservation  or  exception.  I  entertain  no  doubt  the  act,  in  all 
its  extent,  was  well  warranted  by  the  thirty-seventh  article  of 
the  constitution. 

Some  of  the  most  eminent  civilians  of  that  day  were  in  the 
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legislature  at  the  time  of  the  passing  of  the  act,  and  voted  for 
the  bill  (which  passed  unanimously),  and  I  consider  the  legisla- 
tiTe  coDstmction  of  the  constitution  then  given  as  a  very  re- 
spectable, and  a  very  commanding  authority  in  the  case.  If 
tbe  constitution  had  been  really  silent  or  doubtful  on  the  sub- 
ject, yet  the  statute  expressly  reached  the  case  of  purchasers 
from  individual  Indians,  and  as  Lord  Mansfield  observed  iu 
Pattison  v.  Bankes,  Cowp.  543,  there  are  a  variety  of  cases  where 
it  has  been  determined  that  strong  v^ords  in  the  enacting  part 
of  a  statute  may  extend  it  beyond  tbe  preamble.  We  have  the 
Tule  laid  down  by  the  K.  B.,  in  The  King  v.  Athos,  8  Mod. 
144,  that  the  enacting  clause  may  be  applied  to  other  mischiefs 
than  those  mentioned  in  the  preamble.  This  act,  as  it  appears 
to  me,  puts  an  end  to  all  farther  question  touching  tbe  con- 
stiQction  of  the  constitution,  and  at  any  rate,  the  enacting 
clause  puts  an  end  to  all  pretense  of  validity  in  the  claim  of  the 
defendant  in  error,  under  his  unauthorized  purchase  from  Wil- 
liam, the  Indian,  in  1797. 

It  is  probable  the  convention,  when  they  passed  the  article 
of  the  constitution  under  review,  may  not  have  anticipated  the 
conyeyance  of  lands  from  the  whites  to  the  Indians  as  a  probable 
eveni    But  their  provision  did  not,  and  ought  not,  to  have 
rested  upon  the  inquiry,  from  what  source  the  Indian  title  was 
acquired.    It  was  immaterial  whether  the  Indians  held  their 
lands  by  immemorial  possession,  or  by  gift  or  grant  from  the 
whites,  provided  they  had  an  acknowledged  title.    In  either 
case  the  lands  were  of  equal  value  to  them,  and  required  the 
same  protection,  and  exposed  them  to  like  frauds.     As  early  as 
the  year  1788,  individual  Indians  had  acquired  titles  from  the 
whites,  and  in  September,  1788,  we  have  the  remarkable  fact 
of  the  Oneidas  ceding  the  whole  of  their  vast  territory  to  the 
people  of  this  state,  and  accepting  a  retrocession  of  a  part,  upon 
Testricted  terms,  and  with  permission  only  to  lease  certain  parts 
for  a  term  not  exceeding  twenty-one  years.     No  one  will  pre- 
tend that  these  Oneida  lands  were  not,  after  the  cession  and 
retrocession,  as  well  as  before,  within  the  protection  of  the  con- 
stitution, and  of  the  act  of  March,  1788. 

Though  I  do  not  deem  it  requisite  to  go  further,  in  order  to 
^orm  a  just  conclusion  upon  the  case  before  us,  yet  it  will  con- 
tribute to  strengthen  that  conclusion,  if  we  trace  through  suo- 
<^ing  statutes  the  constant  solicitude  of  the  legislature  to 
Charge  their  duty,  as  trustees  to  these  Indians,  by  giving  ex- 
traordinary protection  to  them  against  their  own  weaknesses,  and 
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against  the  superior  addvese^  iiitelligenoe  and  aetinfy  of  the 
wjiiliee. 

By  the  act  of  the  twenty-second  of  March,  1790,  it  was  do- 
dared,  that  no  person  should  maintain  any  action  upon  any 
c^itract  to  be  made  after  the  first  of  July,  1790,  againai  any 
Indian  residing  upon  any  lands  reserved  to  the  Oneida,  Onon- 
dagit  and  Cayuga  Indians.    This  act  was  passed  sereral  yean 
before  Smith  made  his  purchase  and  it  certainly  goes  to  render 
its  validity  very  questionable,  even  if  there  were  no  other  atatote 
objections.    The  purchase  was  a. contract  made  with  an  Indian, 
residing  on  the  lands  reserved  to  the  Oneidas,  and  an  action  of 
qectment  is  a  mixed  action,  afiecting,  not  only  the  land  itself, 
but  the  person  claiming  title.    If  the  Indian  was  rendered  in- 
competent to  bind  himself  by  a  contract,  upon  which  an  action 
could  be  sustained  against  him,  is  it  to  be  supposed  that  he  was 
deemed  competent  for  the  most  important  of  all  eontracta,  the 
alienation  of  his  lands?    There  seems  to  be  a  manifest  incon- 
sistency in  the  proposition,  that  a  person  is  incompetent  to 
make  a  personal  contract,  and  yet  is  competent  to  maJce  a  coo- 
tiRct  binding  in  rem,;  that  he  has  capacity  to  convey,  yet  is  not 
competent  to  warrant  the  title.     Bat  to  proceed  with  the  detail 
of  the  code  of  Indian  statute  law,  the  act  of  the  eleventh  of 
March,  1793,  appointed  agents  on  the  part  of  this  state  to  make 
further  purchases  of  lands  of  the  Oneida,  and  other  Indian 
tribes,  and  to  propose  to  them  that  certain  officers  of  govern- 
ment, and  their  successors,  should  be  vested,  as  trustees  for  the 
Indians,  with  the  property  which  they  might  choose  to  retain,  in 
order  to  prevent  any  encroachments  thereon,  and  to  hmg 
actions  of  trespass  for  the  benefit  of  the  Indians.    By  the  act  ot 
the  twenty-seventh  of  March,  1794,  six  persons  by  name  were 
appointed  trustees  for  the  Indians  residing  vrithin  this  state, 
and  for  each  tribe,  with  power  to  make  such  agreements  with 
the  Oneida,  Onondaga  and  Cayuga  Indians  respecting  their 
lands,  as  should  produce  to  them  an  annual  income,  and  eveiy 
grant  and  conveyance  to  be  obtained  from  any  of  the  said  In- 
dians, or  nations,  or  tribes,  was  to  be  to  the  use  of  the  people 
of  this  state. 

By  the  act  of  the  ninth  of  April,  1795,  commissianers  were 
again  appointed  to  make  arrangements  with  those  Indians  rel- 
ative to  their  lands,  parts  of  which  they  had,  sometimes  col- 
lectively and  sometimeB  individually,  leased  to  the  whites, 
under  a  prior  authority,  for  terms  not  exceeding  twenty-<me 
years;  and  under  which  authority  the  present  defendant  in 
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efvor  18  stated  in  tbe  act  to  hare  obtained  leases  of  the  Oneidas. 
Tbeae  eommissionerB  were  directed  to  agree  with  the  Indians 
to  set  apart  lands  for  them,  colleetively,  by  tribes,  or  individu- 
ally by  families,  and  sach  lands  were  to  remain  to  them  and 
flieb  posterity  unalienable  and  without  power  to  lease.    The 
improiridenoe  with  which  the  Iiidians  had  used  the  power  to 
lease  was,  probably,  the  reason  why  it  was  so  soon  withdrawn 
from  ihem;  and  by  the  subsequent  act  of  the  first  of  April, 
17B6,  certain  lands  were  to  be  quitclaimed  to  the  Oneidas, 
under  a  stipulation  that  they  were  not  to  be  sold  or  leased 
inftmct  the  express  consent  of  the  legislature.    All  the  statutes 
which  I  haye  hitherto  noticed  were  passed  prior  to  the  purchase 
by  Smith;  and  CTeiy  one  must  have  obserred  with  some  degree 
of  astonishment  the  never-ceasing  anxiety  of  the  legislature  on 
the  Bubjeet  of  purchases  of  Indian  lands,  and  the  great  ac- 
cumulation of  provisions  condemning  the  policy,  declaring  the 
injusfcice,  and  denying  the  validity  of  such  purchases.    There 
18  in  the  first  place  the  constitution  itself,  declaring  all  pur- 
chasee  of  lands  from  the  Indians,  without  the  consent  of  the 
legislature,  void.    Then  we  have  the  act  of  the  first  of  March, 
1788,  appointing  commissioners  to  inquire  whether  any  pur- 
chases of  land  bad  been  made  without  authority  of  the  legis- 
lature, from  the  Indians,  or  from  any  of  them,  by  any  person. 
Next  we  have  the  act  of  tbe  eighteenth  of  March,  1788,  pro- 
hibiting, under  heavy  pains  and  penalties  any  purchase  of  any 
lands,  in  any  manner,  or  upon  any  terms,  from  any  Indian  or 
Indians,  or  from  entering  upon  any  lands  under  color  of  any 
saeb  purchase.    Then  comes  tbe  act  of  March,  1793,  recom- 
mending to  the  Indians  to  consent  that  some  of  our  public 
officers  should  become  their  trustees,  to  secure  their  lands  from 
eneroaehment  and  trespass.    Next  is  the  act  of  March,  1794, 
providing  arrangements  with  the  Indians  to  secure  to  them  an 
annual  income  from  their  lands.    Lastly,  we  have  the  act  of 
April,  1795,  recommending  to  the  Indians  to  agree  to  have 
their  lands  set  apart  for  them,  collectively  or  individually,  and 
to  be  unalienable  without  even  the  power  of  making  short 


The  acts  which  have  been  passed  by  our  legislature  on  the 
nibjeet  of  Indian  lands,  since  1797,  are  well  worthy  of  notice, 
tt  tbey  throw  light  on  those  which  preceded  that  period,  and 
they  are  all  to  be  taken  and  construed  as  being  made  in  pari 
siato*ia,  and  founded  on  the  same  principles  and  animated  with 
the  same  spirit.     Tbe  act  of  March  15,  1799,  considers  the 
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Oneidas  as  very  defenseless;  and  in  order  to  protect  ihem  froii^ 
iibposition  it  directs  the  attorney  of  tbe  district  to  direct  and 
advise  them  in  all  controversies  that  may  arise  between  the 
tribe^  or  any  individual  thereof,  and  any  other  person,  and  to 
defend  suits  instituted  against  them,  and  to  institute  suits  for 
them,   and  particularly  for  trespasses    committed  npon  their 
lands.     The  same  protection  was  afterwards,  in  1806,  extended 
to  the  Onondagas.    Again,  the  act  of  April,  7,  1801,  prohibits 
the  sale  of  ardent  spirits  to  any  Oneida  Indian;  and  any  pawn 
taken  therefore  was  recoverable  back;  and  in  1817  it  was  made 
unlavrf ul  for  a  white  person  to  receive  a  pawn  or  pledgee  on  any 
occasion,  or  under  any  pretense,  from  any  Indian  residing  on 
the  Oneida  reservation.     The  act  of  April  4, 1801,  extended  the 
inability  to  maintain  actions  against  Indians,  on  contracts,  to 
the  Stockbridge  and  Brothertown  Indians,  and  declared  tliat 
their  lands  should  be  unalienable,  and  that  even  contracts  be- 
tween Indians  themselves,  relative  to  their  undivided  lands, 
should  be  void.     The  same  inability  to  be  sued  was  extended, 
in  1807,  to  the  Senecas. 

Could  any  person,  after  reading  all  these  provisions,  have  had 
any  doubt  that  an  Oneida  Indian  residing  with  his  tribe  was  not 
a  person  from  whom  a  white  could  make  a  valid  purchase? 
The  legislature  most  clearly  thought  so,  or  they  would  not  have 
passed  tbe  act  of  March  7,  1809.  That  is  the  act  under  which 
Miller,  the  plaintiff  in  error,  claims  to  have  made  a  valid  par- 
chase  from  William,  the  Indian;  and  there  can  be  no  doubt 
that  his  purchase  was  warranted  by  the  act,  and  that  he  ia  en- 
titled to  hold  the  land  in  question,  unless  William  had  lawfully 
parted  with  his  title  in  1797.  The  act  declares  that  every  con- 
veyance thereafter  to  be  executed  by  the  Indian  patentee,  or  bis 
heirs,  to  any  citizen  of  this  state,  should  be  valid,  if  execuced 
with  the  approbation  of  the  surveyor-general. 

The  legislature  very  evidently  understood  at  the  time  that 
they  were  granting  a  right  or  power  not  then  existing.  It  ivaa 
an  act  for  the  relief  of  the  heirs  of  the  Oneida  Indians  to  whom 
lands  had  been  granted,  and  there  was  no  suggestion  in  it  of 
any  intention  to  confirm  a  right  already  existing,  and  which 
had  been  the  subject  of  doubt.  It  has  none  of  tbe  features  of 
a  declaratory  act;  it  is  couched  in  the  plain  language  oi  the 
sovereign  creating  right  and  conferring  power.  We  are  author- 
ized to  consider  the  act  as  decisive  evidence  that  the  opinion  ol 
the  legislature  in  1809  was  in  coincidence  with  the  opinion  of 
the  legislature  in  1788,  and  in  favor  of  tbe  constructiou  that 
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parduwes  of  land  from  individual  Indians,  without  express 
legislatiTe  sanction,  were  unlawful  and  void.  On  the  second 
of  March,  1810^  a  further  act  was  passed  in  relation  to  those 
heixs,  enjoining  special  care  and  diligence  upon  the  surveyor- 
general,  and  requiring  him  to  ascertain  that  the  conveyance 
was  obtained  fairly,  and  for  a  competent  consideration,  and 
that  sDch  consideration  had  been  paid  and  properly  secured, 
hefore  he  indorsed  his  approbation  upon  the  conveyance.  So 
incessant  has  been  the  paternal  care  of  our  rulers  over  these 
Indians,  and  so  demonstrable  and  so  deep  their  conviction  that 
the  Indians  do  not  deal  on  equal  terms  with  the  whites  and 
have  not  the  requisite  discretion  to  make  bargains  for  them- 
selves. 

There  are  several  acts  which  have  been  passed  in  favor  of 
particular  Indians  by  name,  which  I  shall  not  stay  to  examine, 
for  they  afford  no  general  conclusion  one  way  or  the  other. 
Tbey  nsoally  contained  grants  of  land  under  considerable  re- 
striction, and  with  more  or  less  caution  and  admonition  as  the 
particular  case  might  seem  to  require. 

liy  conclusion  upon  the  whole  case  is:  1.  That  the  patent  to 
John  Sagoharase  and  his  heirs  was  a  patent  to  him  and  his 
Indian  heirs,  whatever  their  civil  condition  and  character  might 
1m,  whether  aliens  or  natives;  2.  That  this  patent  is  to  be  taken 
to  have  issued  by  due  authority,  and  is  equal  to  an  express 
legislative  grant  of  the  lands  to  John  and  his  Indian  heirs;  3. 
That  if  the  civil  or  political  condition  of  the  Indian  heir  was 
matetial  in  this  case,  as  seems  to  have  been  held  by  the 
court  helow,  and  by  some  of  the  counsel  here,  then  my  con- 
clusion would  be,  that  by  our  law,  he  cannot  be  deemed  a 
citizen;  4.  That  by  the  constitution  and  statute-law  of  this 
state,  no  white  person  can  purchase  any  right  or  title  to  land 
from  any  one  or  more  Indians,  either  individually  or  collect- 
i^ely,  without  the  authority  and  consent  of  the  legislature;  and 
none  such  existed  when  the  land  in  question  was  purchased  by 
Peter  Smith  in  1797. 

I  am  accordingly  of  opinion  that  the  judgment  of  the  supreme 
<x>nrt  is  erroneous,  and  ought  to  be  reversed. 

This  being  the  opinion  of  the  rest  of  the  court  (Stranahan, 
senator,  dissenting),  it  was  thereupon  ordered,  adjudged  and 
decreed,  that  the  judgment  of  the  supreme  court  be  reversed, 
etc.,  and  that  the  record  be  remitted,  etc. 
Judgment  of  reversal. 
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Nbafib  v.  Nbafib. 

[7  JOBMt.  GB.  IJ 

DnnnMATi  ov  Bill^  irHSir  a  Bab.— To  make  the  dimniiiwJ  of  •  UII  on  titt 
merite  •  bar  to  •  new  bill,  it  must  be  an  abaohite  daeiaion  upon  ^m 
•ame  point  or  matter;  and  the  new  bill  must  be  bj  the  nme  pbuatiff  or 
hia  repreaentatiyes  againit  the  same  defendant  or  his  repfeseniaiivei^ 
And  if  the  defendant  in  the  f onner  soit  files  his  bill  against  the  plaiirtiffir 
in  that  sniti  who  since  the  dismisBal  hsve  aoqnired  •  Isgid  zjj^  or 
advantage,  the  caose  will  be  opened  on  its  merits. 

Bill  filed  by  P.  Neafie  against  the  executors  and  deTiaees  of 
J.  Neafie,  the  father  of  the  plaintiff  and  of  the  devisees.  The 
bill  alleged  that  in  pursuance  of  a  yerbal  promise  by  the  father 
to  the  plaintiff  to  purchase  a  farm  for  the  latter,  the  father,  J. 
Neafie,  entered  into  a  written  agreement  with  one  LiTingston 
for  the  conveyance  of  the  land  in  question  to  the  plaintiff. 
That  the  deed  was  executed  conveying  the  farm  in  fee  to  the 
plaintiff,  J.  Neafie  having  paid  the  purchase-money,  giving  his 
note  in  part  payment;  and  the  plaintiff  and  his  father  lived  on 
the  farm  together  for  a  year,  when  plaintiff  moved  away,  which 
offended  his  father.  That  one  Dey  having  paid  the  note,  the 
plaintiff  executed  a  mortgage  of  the  farm  to  him  to  secure  the 
same,  whereupon  J.  Neafie  filed  a  bill  against  Dey  and  the 
plaintiff,  averring  that  the  deed  to  plaintiff  was  in  trust  for  J. 
N. ,  and  prayed  relief.  That  plaintiff  denied  the  trust,  and  the 
bill  was  dismissed  on  its  merits,  after  witnesses  heard.  That 
the  rights  of  the  plaintiff  were  definitively  settled  by  this  de- 
cree. That  J.  Neafie,  by  his  last  will,  devised  the  farm,  with 
his  remaining  estate,  to  his  children,  other  than  the  plaintiff, 
and  appointed  executors,  who  leased   the  farm.     That  under 


Jan.  1823.]  Neafie  v.  Neafds.  381 

ihe  leaeeeB,  the  plamtiff  took  poBsession;  and  that  the  exeoutors 
and  deTisees  faaTing  brought  an  action  of  ejectment  against 
the  plaintiffy  he  suffered  a  default  to  go  against  him. 

The  bill  then  alleged  that  the  deed  from  Livingston  to  plaintiff 
was  in  the  possession  of  the  defendants,  who  refused  to  give 
the  same  up,  thereby  preventing  plaintiff  from  establishing  his 
title  at  law;  wherefore  relief  was  prayed  that  the  defendants  be 
enjoined  from  prosecuting  their  judgment  in  ejectment,  that 
the  deed  be  surrendered,  and  that  plaintiff  be  quieted  in  his 
possession. 

B.  Eobinmm  and  J,  Duer,  for  the  plaintiff. 

0.  Baldwin,  contra. 

Sjorr,  Chancellor.  In  this  case  proofs  have  been  taken  touch- 
ing the  merits,  but  the  counsel  for  the  plaintiffs  have  stated 
pieliminarily  that  the  decree  mentioned  in  the  pleadings  is  a 
conclosive  bar  to  all  defenses  and  discussion  upon  the  facts, 
and  that  the  plaintiff  is  entitled,  as  of  course,  to  be  quieted  in 
his  possession  by  a  decree  for  a  perpetual  injunction.  It  is 
contended,  on  the  other  side,  that  the  former  decree  did  not 
settle  the  questions  now  in  controversy,  and  that  if  it  did  the 
filing  of  this  bill  opens  the  former  decree. 

A  bill  r^^arly  dismissed  upon  the  merits  may  be  pleaded  in 
bar  of  a  new  bill  for  the  same  matter;  for  if  the  same  matter  or 
the  same  title  should  be  drawn  into  question  again  by  another 
oiiginal  biU,  it  would,  as  the  cases  say,  '*  introduce  perjury  and 
make  suits  endless."    The  cases  to  this  point  were  referred  to 
in  Ferine  v.  Dunn,  4  Johns.  Ch.  142.     But  in  the  cases  I  have 
looked  into  upon  dismission  of  former  bills,  the  new  bill  was 
broogfat  by  the  same  party  who  filed  the  original  bill;  and  there 
is  said  to  be  a  material  distinction  between  a  new  bill  by  such 
a  party,  and  a  new  bill  concerning  the  same  subject  by  the  de- 
fendant in  the  first  suit.     To  make  the  dismission  of  the  former 
suit  a  technical  bar,  it  must  be  an  absolute  decision  upon  the 
same  point  or  matter,  and  the  new  bill,  it  is  said,  must  be  by 
the  same  plaintiff  or  his  representatives.     The  present  bill  pre- 
sents new  views  of  the  case,  and  new  and  distinct  rights  are 
introdoced.     The  defendants  in  the  present  bill  have  acquired, 
sinoe  the  .former  suit,  a  legal  estate,  or  a  legal  advantage,  by 
the  judgment  in  the  ejectment  at  law;  and  this  court  will  not 
lend  its  aid  to  the  plaintiff  to  deprive  them  of  that  advantage, 

iinless  he  can  show  a  clear  equitable  right. 
A  decree  dismissing  a  bill  upon  the  merits  does  not  establish 
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any  new  right  to  be  carried  into  effect;  it  only  declares  that  the 
plaintiff  has  failed  to  establish  the  equity  which  he  had  set  up; 
and  if  he  has  had  his  claim  discussed  upon  the  merits,  he  ought 
not  to  be  permitted  to  sue  the  defendant  again  with  a  fresh  in- 
troduction of  his  claim.     But  the  representatiyes  of  the  plaintiff 
in  the  former  suit  are  not  plaintiffs  in  this  suit.    They  haye  not 
resorted  to  this  court  for  a  further  discussion  of  their  daim. 
They  have  acquired  certain  rights  at  law,  and  they  now  insist 
that  the  defendant  in  the  former  suit  cannot  come  here  with  his 
original  bill  and  deprive  them  of  those  legal  rights,  on  the  fact 
simply  of  the  former  decree;  and  that  before  he  can  be  entitled 
to  a  decree  declaring  and  enforcing  his  rights  by  process  of  in- 
junction or  execution,  he  must  show  and  prove  them.    His 
pretensions  have  not    been  affirmatively  established  in  this 
court.    He  cannot  show  any  rights  acquired  by  the  foimer 
decree,  except  simply  the  right  to  bar  the  then  plaintiff,  or  his 
representatives,  from  a  new  bill  upon  the  same  matter.    That 
technical  bar  rests  on  grounds  not  applicable  to  this  case.    In 
Kinsey  v.  Kinsey  2  Yes.  577,  a  decree  in  a  former  suit,  in  which 
the  then  defendant  was  the  plaintiff,  was  pleaded  in  bar,  and  do 
objection  was  raised  on  the  fact  that  the  order  of  the  parties 
was  reversed.    But  that  was  not  the  case  of  a  <1igmiq<yftl  of  the 
former  bill;  the  plaintiff  in  the  second  suit  had  insisted  in  his 
answer  in  the  former  suit,  on  the  same  matter  he  had  now 
charged  by  his  bill,  and  the  decree  had  been  against  him,  in 
favor. of  the  bill.     It  was,  therefore,  a  bill  to  introduce  for  fur- 
ther discussion  the  same  claim  which  he  had  introduced  in  the 
former  suit,  and  upon  which  the  decree  had  passed  against  him. 
The  case  in  point  against  the  pretension  now  advanced  by  the 
plaintiff  is  Savryer  v.  Blelsoe,  2  Yern.  828;  S.  C,  1  Id.  244.    B. 
brought  his  bill  as  devisee  to  be  relieved  against  a  recovery  in 
ejectment  by  S.     On  hearing,  he  was  decreed  to  pay  one  hun- 
dred pounds,  and  on  default,  the  bill  was  to  stand  dismissed 
with  costs;  he  made  default  in  payment,  and  the  bill  was  dis- 
missed.   B.  afterwards  obtained  a  conveyance  from  the  heirs, 
and  BO  gained  a  title  at  law;  and  S.  brought  his  bill  to  have  the 
one  hundred  pounds  paid,  and  set  forth  in  the  proceedings  in 
the  former  cause.    But  the  case  says:  "  It  was  agreed  that,  not- 
withstanding the  dismission  of  the  bill  of  B.,  S.  .being  now 
plaintiff  by  an  original  bill,  the  cause  was  open,  and  the  mehts 
of  the  case  properiy  before  the  court."    The  case  was  after- 
wards  discussed  upon  the  merits,  and  the  bill  of  S.  dismisBed. 
This  authority  is  cited  to  that  point  in  the  late  elementary 
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traatises:  2  Madd.  Ch.  248,  and  Beames*  Pleas,  211,  note; 
and  I  do  not  find  that  it  has  eyer  been  questioned,  or  the  dis- 
tinetion  there  taken  overruled. 

My  condosion,  upon  examination  of  the  cases,  and  the 
gzounds  upon  which  they  rest,  is  that  the  plaintiff  in  the  pres- 
ent suit  must  do  more  than  merely  show  the  former  decree,  be- 
fore he  can  entitle  himself  to  the  assistance  of  this  court  ac- 
cording to  the  prayer  of  his  bill.  His  bill  opens  the  cause 
upon  the  merits;  and  these  merits  must  be  investigated  before 
he  can  ask  for  a  decree  in  his  favor.  The  objection  to  the  ad- 
missibility of  the  defense  is  overruled. 

Order  accordingly. 

[The  cause  was  afterwards  directed  to  be  set  down  for  hear- 
ing upon  the  merits.] 


Sutherland  v.  Brush. 

[7  Jcmn,  Oml  17.] 

Idootqr's  Sale  ov  Ebtatb. — ^A  bore  act  of  sale  of  the  aaaets  by  the  exeo- 
vton  JB  a  mffident  protection  to  the  porchaaer,  if  there  be  no  oolloaion. 
Aooofdingly  ▼here  an  exeoator  asrigna  certain  notes,  part  of  the  aaaetB, 
ai  wocarity  to  one  who  waa  a  surety  for  him  on  certain  bonds,  the  latter 
will  be  entitled  to  hold  the  same  against  the  heirs  and  devisees,  the  assign- 
ment  being  for  a  valnable  consideration,  and  without  fraud,  and  it  not 
appealing  that  the  surety  knew  that  securities  assigned  to  him  were  part 
of  the  assets. 

Oo-BBGOTO&'s  LiABiLiTT. — One  executor  is  not  responsible  for  the  demutavU 
(d  his  co-executor,  if  he  did  not  know  and  assent  to  the  misapplication 
of  the  assets.  £ach  executor  Ss  liable  only  for  his  own  acts,  and  what 
he  reoeiTea  and  applies,  unless  he  hands  over  the  moneys  collected  or  re- 
ceiyed  to  his  executor,  or  joins  in  the  direction  or  misapplication  of 
the  assets. 

Bill  filed  by  the  next  friend  of  the  infant  devisees  under  the 
viUof  Israel  Totten,  deceased,  against  Brush  and  the  executors, 
Palmer  and  Crosby.  The  points  raised  for  the  consideration 
of  the  court,  and  the  facts  upon  which  they  are  based,  appear 
from  the  opinion. 

P.  Ruggfes,  for  the  plaintifEs. 

J.  EmcU,  contra. 

Esn,  Chancellor.  This  is  a  bill  to  call  two  of  the  defendants 
to  account,  as  executors  of  Totten,  and  they  are  charged  with  a 
^fvte  of  the  assets,  and  that  the  defendant  B.  has  received  part 
of  the  assets  from  O. ,  one  of  the  executors,  under  circumstances 
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that  aathorize  the  plaintiffs,  as  legatees,  to  call  upon  bim  to 
fund.  It  is  attempted,  also,  to  make  the  executor  P. ,  'who  is 
solvent,  responsible  for  the  devastavit  of  the  executor  C ,  "wha  im 
insolvent.' 

1.  The  defendant  Brush  states  in  his  answer,  that  he  did  re- 
ceive from  the  defendant  Crosby,  a  bond  and  laoTigtLgB  trom 
Zaccheus  Newcomb  to  the  two  defendants,  P.  and  C,  and  also 
a  note  from  Boswell  Kinney  to  the  defendant  C,  and  that  he 
received  them  by  way  of  indemnity  for  being  surety  for  the  de- 
fendant C,  as  one  of  the  commissioners  of  loans,  and  wilih 
intent  to  apply  the  proceeds  to  discharge  the  debts  of  C,  as 
sach  commissioner.     This  was  fair  and  valuable  consideratioii 
for  the  assignment  and  delivery  of  those  secniitiee,  and  I  see 
no  good  reason  why  the  defendant  B.  should  not  be  entitled  to 
hold  those  securities  and  apply  the  proceeds  to  his  indemnity. 
One  of  them  was  a  note  given  directly  to  the  defendant  C,  and 
the  other  was  given  to  the  two  defendants,  P.  and  C,  and 
nothing  appeared  upon  the  face  of  either  of  the  instruments  to 
show  that  they  constituted  part  of  the  assets  of  the  estate  of 
Totten.     If  they  had  even  appeared  in  that  character,  still  the 
defendant  B.  had  a  right  to  presume  that  the  other  defendants 
were  fairly  and  fully  authorized  to  assign  them  by  way  of  indem- 
nity for  their  own  advances  in  the  administration  of  the  estate. 
In  Nugent  Y.  Qifford^  1  Atk.  463,  an  assignment  of  a  mortgage 
term  (and  it  was  a  mortgage  to  trustees  in  trust  for  the  testator), 
was  made  by  the  executor  to  the  plaintiff  in  satisfaction  of  a 
debt  due  from  the  executor  to  the  plaintiff;  yet  Lord  Haidwicke 
held  the  assignment  to  be  valid,  and  that  ilie  creditors  of  the 
testator  were  not  entitled  to  follow  the  property.    A  purchaser 
from  an  executor  has  no  power  of  knowing  the  debts  of  the  tes- 
tator, and  if  he  did  know  it  was  testamentary  assets  it  would 
not  affect  the  validity  of  the  assignment,  as  it  was  an  alienation 
for  a  valuable  consideration,  and  no  fraud  or  collusion  with  the 
executor  to  misapply  the  assets  appeared.    The  doctrine  in  that 
case  has  been  repeatedly  advanced,  and  it  appears  to  be  an  es- 
tablished principle  both  at  law  and  in  equity,  «that  a  bore  act  of 
sale  of  the  assets  by  the  executor  is  a  sufficient  indenmity  to  the 
purchaser,  if  there  be  no  collusion:   Mead  v.  Orrery^  3  Atk.  235; 
McLeod  V.  Drummxmd,  U  Ves.  352;  Whale  v.  BooQi,  4  T.  K.  625; 
in  notis;  and  the  admission  of  the  judges  in  Farr  v.  Newnum^  4 
T.  B.  632, 642, 649.     In  the  case  of  Whale  v.  Booth,  Lord  Mans- 
field observed  that  "if,  at  the  time  of  the  alienation,  the  pia^ 
chaser  knew  they  were  assets*  this  was  no  evidence  of  fraud,  for 
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all  the  testator's  debts  may  haye  been  already  satisfied;  or  if  he 
knew  that  the  debts  were  not  all  satisfied,  must  he  look  to  the 
application  of  the  money  ?  No  one  would  buy  on  those  terms. 
There  is  one  exception  indeed  where  a  contrivance  appears  be- 
tween the  purchaser  and  executor  to  make  a  devaslavU. 

But  in  this  case  the  defendant  B.  denies  that  when  he  took 
the  bond  and  the  note,  he  knew  that  they  were  part  of  the 
estate  of  Totten,  though  he  had  reason  to  belicTe  that  the  debt 
of  R.  Kinney  was  in  some  way  connected  with  or  had  grown 
out  of  the  estate  of  Totten.  He  avers  that  the  assignments 
vere  taken  in  good  faith  without  any  fraud  or  design  to  create 
&  demstaxU  on  the  part  of  either  of  the  executors;  and  that  he 
had  not  then  any  knowledge  of  the  state  of  the  assets,  nor  of 
the  accounts  of  the  defendant  C  as  executor,  nor  but  that  he 
was  in  advance  for  the  estate.  There  ia  no  evidence  sufficient 
to  destroy  the  truth  of  these  averments  in  the  answer;  and  there 
is  no  evidence  of  fraud  or  collision.  The  plaintiffs  clearly, 
therefore,  cannot  pursue  those  choses  in  action,  or  the  proceeds 
thereof  in  the  hands  of  B.,  and  the  bill  as  to  him  ought  to  be 
dismissed. 

2l  The  defendant  P.  is  not  responsible  for  the  devastavit  of 
his  oo-executor  €.,  any  further  than  he  is  shown  to  have  been 
knowing  and  assenting  at  the  time  to  such  devastavit  or  misappli- 
cation of  the  assets  of  the  estate.     Both  the  executors  could  not 
▼ith  any  kind  of  convenience,  jointly  possess  and  hold  all  the 
Assets.    The  assets  must  from  the  necessity  and  reason  of  the 
case  have  been  distributed  between  the  executors  for  the  pur- 
pose of  collection  and  security;  and  it  appears  to  be  settled 
and  upon  very  just  principles,  that  one  executor  shall  not  be 
chargeahle  with  the  waste  of  the  other,  except  so  far  as  he  con- 
CQired  therein;  and  that  merely  permitting  the  other  to  possess 
the  assets,  without  going  further,  and  concurring  in  the  appli- 
cation of  them,  does  not  render  him  answerable  for  the  receipts 
of  the  other:  Harg(horpe  v.  Mil/orih,  Oro.  Eliz.  318;  Harvey  v. 
Slakeman,  4  Yes.  696.    Each  executor  is  liable  only  for  his  own 
^1  and  what  he  receives  or  applies,  unless  he  hands  over  the 
moneys  collected  or  received  to  his  co-executor,  or  joins  in  the 
<^tion  or  misapplication  of  the  assets.     This  is  the  distinc- 
tion which  was  taken  and  supported  by  the  authority  in  the 
<»8e8  of  Mofiell  ▼.  Mmell,  5  Johns.  Ch.  283  [9  Am.  Dec.  298]; 
Manahan  v.  Oibbans,  19  Johns.  427. 

I^e  question  of  fact  then  occurs  whether  P.  was  knowing 
*od  assenting  to  the  assignment  by  C.  of  the  bond  and  mort- 
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gage  and  note  abovd  mentioned,  to  the  defendant  B.  He  de- 
nies in  his  answer  that  he  was  privy  or  consenting  to  such 
assignment,  or  that  he  knew  of  it  until  long  after  it  was  made. 
But  there  are  three  witnesses  who  assert  that  P.  admitted  in 
their  hearing  his  knowledge  of  and  assent  to  the  assignment  or 
deposit  by  C.  of  these  instruments,  and  that  C.  had  prerionsly 
advised  with  him  on  the  subject.  The  witnesses  concur  in  sub- 
stance in  that  fact,  and  the  proof  appears  to  be  sufficient  ta 
establish  it  in  opposition  to  the  answer,  and  consequently  suf- 
ficient to  charge  P.,  equally  with  C,  with  the  amount  of  the 
bond  and  note.  Assuming  that  C.  did  advise  with  P.  on  the 
expediency  of  the  assignment,  there  is  every  reason  to  belieTe 
that  P.  might,  with  due  remonstrance,  have  prevented  this  mis- 
application of  the  trust  property;  and  if  instead  of  remonstrat- 
ing against  it,  he  encouraged  it,  he  is  most  equitably  responsible 
for  the  loss. 

With  respect  to  the  charges  of  waste  and  negligence  in  other 
instances,  I  shall  leave  them  for  further  examination  before  the 
master.  If  it  shall  appear  to  his  satisfaction  that  any  debts 
have  been  lost  by  the  willful  negligence,  or  the  want  of  reason- 
able care  and  negligence,  in  either  or  both  of  the  executon,  the 
loss  ought  to  be  chaxged  to  one  or  both  of  them,  to  whom  the 
default  is  justly  to  be  imputed.  He  ought  also  to  allow  for  the 
costs  and  expenses  accrued  in  the  due  performance  of  the  trast, 
so  far  as  the  same  shall  appear  to  have  been  reasonably  in- 
curred. 

I  shall  therefore  direct  a  reference  upon  the  principles  and 
with  the  directions  here  stated. 

Decree  accordingly. 

The  langoage  of  the  chancellor,  that  the  creditor  of  the  ezeeator  nay  r^ 
ceive  and  hold  assets  of  the  estate  of  the  deceased  in  satiifiaction  of  the 
ezeciitor*s  individual  debt,  in  the  absence  of  frand,  on  the  groond  that  neb 
creditor  had  a  right  to  presume  that  the  executor  was  *'&irly  and  fsUy 
authorized  to  assign  them  (the  assets)  by  way  of  indemnity  for  his  own 
advances  in  the  administration  of  the  estate,"  should  not  be  constitied  as 
laying  down  the  principle  absolutely,  that  an  executor  has  power  to  nss  the 
funds  of  the  estate  to  discharge  his  own  debts,  where  his  creditor  knows  tbst 
such  funds  are  trust  f onda,  but  is  not  guilty  of  any  design  to  cause  a 
devcutavU,  The  case  does  not  warrant  so  broad  a  rule.  It  expressly  atates 
that  nothing  appears  to  show  that  the  purchaser  knew  that  the  bond  and 
note  assigned  were  part  of  the  estate.  Moreover,  in  the  subaequent  decisioa 
of  FiM  V.  Schi^elin,  7  Johns.  Ch.  150,  159  [pott],  upon  an  elabonte  exam- 
ination of  the  authorities  upon  the  precise  point  in  question,  in  relatioii  to 
a  purchase  from  a  guardian,  the  chancellor  says:  "I  have  thus  lo<Aed  pretty 
fully  into  the  decisions  in  the  analogous  case  of  a  purchase  from  an  ezecoter 
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d  tiie  temtkio^B  aiseta,  and  they  all  agree  in  thia»  that  the  puichaaer  ia  aafe 
if  he  is  no  party  to  any  fraud  in  the  executor,  and  haa  no  knowledge  or 
proof  that  the  exeoator  intended  to  miaapply  the  prooeeda,  or  waa,  in  fact» 
hy  the  very  tnmaaction,  applying  them  to  the  extingoiahing  of  hia  own  pri* 
Tate  debt.    The  great  diffictnlty  haa  been  to  determine  how  far  the  pnr- 
diaaer  dealt  at  hia  peril,  when  he  knew  from  the  very  face  of  the  proceeding 
that  the  executor  waa  applying  the  aaaeta  to  hia  own  private  purpoeea,  aa  the 
payment  of  hia  own  debt.    The  latter  and  the  better  doctrine  ia,  that  in  auch 
a  caae  he  doee  buy  at  hia  peril,  but  that,  if  he  haa  no  such  proof  or  knowl- 
edge, he  ia  not  bound  to  inquire  into  the  state  of  the  trust,  because  he  haa 
no  meana  to  aupport  the  inquiry,  and  he  may  aafely  repoee  on  the  general 
presumption  that  the  executor  is  in  the  due  exercise  of  his  trust"    This  lim- 
itation of  the  dkium,  in  Svtherland  v.  Brush,  leaves  open  the  question  of  the 
ri^ts  and  liabilities  of  the  purchaser  of  the  assets  of  a  decedent's  estate^  in 
cases  where  the  executor  or  administrator  haa  used  the  assets  in  satisfactioQ 
of  his  individual  debt. 

PuBCHASB  FROM  ExacuTOR — Genxbal  Bulb. — ^Where  statutes  have  not 
made  differaot  proviaiona,  the  conclusion  reached  by  Chancellor  Kent,  in  the 
passage  above  cited  from  Field  v.  Sehieffelin,  that  in  the  absence  of  knowl- 
edge that  the  executor  is  applying  the  trust  funds  to  his  private  purpoaea* 
a  bona  fdt  purchaser  from  him  may  aafely  repoae  on  the  general  pre* 
sompiioii  that  the  sale  ia  in  the  due  course  of  administration  of  the  estate^ 
hM  been  univeraally  adopted  in  this  country:  LtUch  v.  WtUa,  48  N.  Y.  586; 
imoi^  V.  Com,  Batik,  51  Id.  355;  HutctuM  v.  State  Bank,  21  Met.  421; 
S&aw  V.  Spokeer,  100  Maas.  392;  KiOam  v.  Costley,  52  Ala.  8^;  Van  Hoo$e  v. 
Bu^  54  Id.  353;  Hough  v.  Bailey,  32  Conn.  288;   Walker  v.  Craig,  18  DL 
116;  Petrie  v.  Clark,  11  Serg.  ft  R.  377;  King  v.  King,  37  Ga.  206.     Such  » 
purchaser  ia  not  obliged  to  see  to  the  application  of  the  proceeds  of  the 
ale:  Bogeri  v.  ffertel,  4  Hill,  4d2;  Terger  v.  Jones,  16  How.  57;  Davis  v. 
Christian,  15  Gratt.  11.     "  Those  who  deal  with  him  [the  executor]  may  rely 
o&  the  power  of  disposition  with  which  he  is  clothed  without  inquiry  into  or 
being  affected  by  his  good  faith  or  prudence:"   Van  Hooae  v.  Bush,  supra, 
and  cases  cited;  2  Williams  on  Executors,  935.     The  fact  that  the  executor 
may  have  had  some  intention  at  the  time  of  the  transaction,  to  defraud  the 
ttUte,  or  misapply  the  proceeds,  or  the  fact  that  he  did  subsequently  so 
abuse  his  trust  aa  to  create  a  devastavit,  is  not  of  itself  sufficient  to  render 
the  porchaser  liable  to  creditors  and  legatees  to  the  extent  of  the  estate 
tnasfened  to  him.    There  must  appear  coUusion  on  the  part  of  the  pur- 
cluaer,  he  must  have  participated  in  the  devastavit  in  order  to  make  him 
lupODsible.     Malaxes  must  be  brought  home  to  him:  Ashton  v.  AtlanHe 
Sfnk,  3  Allen,  217;  Sherburne  v.  Goodwin,  44  N.  H.  271;  Dodson  v.  Simpson, 
2  Sand.  294;  2  Williama  on  Executors,  936.     **But  though  an  administrator 
or  other  trustee  may  be  acting  in  bad  faith  or  negligently,  and  may  incur 
liability  for  a  devastavit,  those  dealing  with  him  in  the  transaction  of  ordi- 
Baiy  bnsineaa  within  the  line  of  his  authority,  innocent  of  any  fraudulent 
intent,  will  be  protected,"  i)er  Brickell,  C.  J.,  in  VanHoosev.  ^imA,  54  Ala. 
353. 

Saus  tor  Exscuto&*8  Pbivatx  Purposes.— It  is  seen  that  the  cases  all 
^m  upon  the  Jides  of  the  purchaser.  If  he  acts  in  perfect  good  faith,  a  sale 
tolum  of  the  personal  assets  of  a  decedent's  estate  is  valid.  What  acta  on 
the  purchaser's  part  or  what  knowledge  of  the  use  made  of  the  assets  by  the 
P^vwnal  representative  is  sufficient  to  deprive  the  purchaser  of  the  protection 
flf  the  general  rule,  has  formed  the  subject  most  difficult  to  determine.    Is 
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the  mere  knowledge  of  the  £act  tfaat  the  executor  is  applying  the  8»ei8  of 
his  testator's  estate  to  pay  his  own  debt,  of  itself  sadh  a  fiwid  as  will  render 
the  transaction  invalid?  The  didum  in  the  principal  case  answers  the  ques- 
tion in  the  negative  and  assigns  as  a  reason  for  the  answer  that  the  creditor 
of  the  executor  has  a  right  to  presume  that  the  latter  has  made  advaoee- 
ments  to  the  estate  sufficient  to  compensate  for  such  a  use  of  the  assets. 
This  is  a  violent  presumption  in  favor  of  one  not  bound  to  enter  into  any 
such  contract  and  against  those  in  whose'^behalf  courts  should  be  espedslly 
solicitous.  Such  presumption  is  not  necessary  to  enable  the  executor  to  dis- 
pose of  the  assets  of  the  decedent  for  the  benefit  of  creditors  and  legatees; 
as  he  should  be  supposed  first  to  apply  the  funds  in  his  hands  to  the  admin- 
istration of  the  estate  rather  than  to  use  his  own  private  resources  for  that 
purpose. 

In  fact,  the  chancellor  himself  departs  from  the  position  he  seems  to  have 
taken  in  the  principal  case,  when  he  says,  in  Fidd  v.  Sehi^dm,  that  the 
purchaser  *'bnys  at  his  peril,"  when  he  knows  from  the  face  of  the  proceed- 
ing that  the  executor  was  applying  the  assets  to  his  own  private  objects,  sa 
the  payment  of  his  own  debt.  The  ground  on  which  an  assignment  of  a  de- 
cedent's goods  in  satisfaction  of  the  individual  debt  of  the  personal  repre- 
sentative is  supported  in  some  of  the  cases  is,  that  in  law  the  1^^  title  to 
such  goods  is  vested  in  the  executor  or  administrator,  and  that  to  render 
such  title  operative,  a  court  of  law  will  not  pursue  the  goods  in  the  hands  of 
a  third  person  who  took  the  same  in  the  course  of  a  transaction  which  would 
ordinarily  make  the  transfer  valid.  This  principle  is  considered  by  Judge 
Gibson,  in  delivering  the  opinion  of  the  court  in  Petrie  v.  Clark,  11  Seig.  k 
B.  386.  He  states:  **  fiut  the  executor  is  not,  even  at  law,  the  owner  of  the 
goods  to  every  intent;  he  has  only  a  qualified  property  in  them,  insomuch 
that  he  cannot  bequeath  them,  nor  can  thejr  be  levied  for  his  debt,  even  by 
his  own  permission;  whereas,  they  may  be  levied  in  the  first  instanoe  for  the 
debt  of  the  testator,  when  those  of  tiie  executor  could  not,  which  dearly 
shows  a  distinction.  In  chancery,  however,  the  executor's  interest  is 
purely  fiduciary,  and  the  law  exacts  from  those  desling  with  him,  with  foH 
knowledge  of  his  representative  character,  the  most  perfect  good  &ith. 
Kow,  the  assets  are  a  fund  in  his  hands,  not  for  the  payment  of  his  own 
debts,  but  the  debts  of  the  testator,  and  the  legacies  bequeathed  in  the  will; 
and  where  the  assignee  knows  at  the  time  that  he  is  receiving  his  debt  oat  of 
a  fund  not  the  property  of  the  person  paying,  but  which  is  appropriated  to 
the  payment  of  other  debts,  that  alone  is  a  cironmstance  of  mufgkaaa  that 
ought  to  put  him  on  inquiry  as  to  the  propriety  of  the  traosaotioQ.''  This 
opinion  is  substantially  the  same  as  that  formed  by  the  chancellor  in  Fkid  v. 
Sefti^elitL  No  more  conclusive  evidence  of  the  soundness  of  a  legsl  role 
could  be  offered  than  that  it  should  have  been  announced  by  two  such  aUs 
judges  as  Kent  and  Gibson,  after  an  independent  examination  of  the  reseons 
and  authorities.  The  cases  of  Field  v.  SehieffeUn  and  Petrie  v.  Clark,  weie 
decided  within  a  year  of  one  another,  in  the  early  period  of  our  judicial  his- 
tory, and  have  furnished  principles  upon  the  subject  under  discussion  which 
have  been  quoted  and  reiterated  in  almost  every  subsequent  decision  in  oar 
country  embracing  this  question.  It  is  a  rule  in  conformity  with  justice,  sad 
furnishes  another  example  of  evading  the  harsh  fictions  of  law  by  a  resort  to 
the  sensible  remedies  of  equity. 

The  taking  of  the  assets  of  an  estate  by  the  creditor  of  an  executor  in 
satisfaction  of,  or  security  for,  the  private  debt  of  the  latter,  charges  the 
creditor  with  a  participation  in  the  misapplication  by  the  executor.  It  is  s 
disposition  of  tho  trust  funds  inconsistent  with  the  object  of  the  tmst  whi^ 
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ibe  pozchaaer  it  bound  to  notice,  where  he  has  knowledge  of  the  n«tare  of 
the  property.  Sach  •  tranaf er  renders  the  assets  liable  for  the  purposes  of 
administzatian  in  the  hands  of  the  assignee:  CoU  v.  Lamier,  6  Ck>w.  320; 
Sofftrt  Y.  ffertdl,  4  Hill,  492;  Wmiam8(m  ▼.  Branch  Bank,  7  Ala.  906;  Dod- 
mm  T.  Simjmm,  5  Band.  294;  Oraffy,  CcuUemtuif  5  Id.  195;  Davia  v.  Chriitian, 
15  Giatt  11;  containing  a  careful  review  of  the  above  principles:  Oraf/  v. 
Armiitead,  6  Ired.  Eq.  74;  BracUhaw  v.  Simpson,  Id.  243;  Aiulin  v.  Wilion, 
21  Lad.  252;  Stronaeh  v.  Stronaeh,  20  Wis.  129;  SheHmnte  v.  Ooodwm^  44  N. 
H.  279;  KiOam  v.  C<Mty,  52  Ala.  86;  Van  Hoot  v.  Buah,  54  Id.  853;  2 
WiUiams  on  Ezecntors,  938;  1  Leading  Cases  in  Equity,  sec  59,  and  note. 

Tj4»n.rnr  iok  Acts  ov  Co-suoutor Judge  Ames,  in  the  case  of  Ame*  v. 

Arauiromg,  106  Mass.   18,  supports  the  statement  in  the  text  as  to  the 

hafaility  of  one  executor  for  the  acts  of  his  fellow  executor  in  the  following 

tarns:  "  Go-executors,  even  though  numerous  are  regarded  in  law  as  but  one 

fenon.    The  acts  of  one,  within  the  scope  of  his  authority,  in  the  adminis- 

tntiaa  of  the  estate  are  the  acts  of  all  with  this  qualification,  that  at  com- 

BMQ  law  each  was  responsible  only  for  such  assets  as  came  to  his  own  hands. 

Under  ordinary  dicumstances,  one  of  two  or  more  executors  was  not  to  be 

lield  accountable  for  waste  or  other  misconduct  on  the  part  of  an  associate. 

The  misplsoed  confidence  of  the  testator  in  the  integrity  or  capacity  of  one  of 

the  number  was  not  allowed  to  operate  to  the  prejudice  of  another.    But 

even  according  to  the  common  law,  whenever  any  part  of  the  estate  by  any 

act  or  agreement  of  one  executor,  passes  or  is  intrusted  to  the  custody  of  a 

eo^xecutor,  they  are  thereby  rendered  jointly  responsible.    In  such  a  case  it 

^roold  be  inferr^  that  there  had  been  a  joint  possession  or  custody,  and  that 

CDS  executor  having  power  and  opportunity  to  make  it  seciire,  had  yielded 

the  control  to  the  other.     In  Lajigford  v.  QoMoyne,  11  Yes.  333,  Lord  ELdon 

held  two  executors  jointly  responsible  for  assets,  consisting  of  gold  in  a  bag 

which  had  been  delivered  to  one  of  them  and  by  him,  immediately  and  with- 

oat  ooontin^  handed  to  the  other  by  whom  it  was  subsequently  squandered  or 

emhe^ed:  OiU  v.  jlttomey-^enero^,  Haidr.  314;  Sadler  y.  Hobba,  2  Bro.  Ch: 

114;  Croaae  ▼.  SmUk,  7  East,  256;  ffovey  v.  Blakeman,  4  Yes.  596;  Brice  v. 

StoktB,  11  Yes.  319;  MoneU  v.  Monell,  5  Johns.  Ch.  283  [9  Am  Dec.  298]; 

SUrretea  appeal,  2  Penn.  419;  Edmonda  v.  Crenshaw,  14  Pet  166." 

The  Pennsylvania  cases  bearing  upon  the  subject  are  collected  and  analyzed 
in  Inrin'a  appeai,  35  Penn.  St.  294.  The  same  principle  as  laid  down  by 
Ames,  J.,  is  extracted  from  the  decisions  by  Woodward,  J.,  delivering  the 
opimoD  of  the  courts  who  says  that  the  best  statement  of  the  rule  is  that, 
"tiiey  [executors]  are  liable  personally  and  individually  no  further  than 
uaeti  have  come  into  their  hands,  or  where  they  have  done  some  act  which 
the  law  considers  as  equivalent  to  an  admission,  that  the  assets  were  in  their 
lands  and  power,  and  culpably  and  negligently  parted  with."  Furthec 
sothofities  sustauiing  this  rule  are  gathered  in  the  note  to  3  Williams  on 
Sttontovs,  182a 


DooLiTTLE  V.  Lewis. 

(7  Joam.  Ok.  45.] 

Si^RB  M  VoBizeir  ADiQiasTRAXOB. — ^A  party  cannot  sue  or  dsfend  in  the 
wuts  of  one  state  as  executor  or  aAministrsitor,  under  the  antbority  of 
a  loieign  oonrt  of  probate. 
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PowKit  ov  Sale  in  Mobtoaob. — ^A  power  of  sale  contained  in  a  znortgige  of 
land  in  this  state,  when  the  mortgagee  resides  and  dies  in  another  static 
may  be  executed  by  an  administrator  appointed  in  that  atate.  The 
exercise  of  the  power  is  matter  of  contract  and  not  of  juriadictioii.  * 

SxBOunKO  Power  Before  Probate. — A  probate  of  a  will,  r^«\*Mir%ing  ^ 
power  to  sell  land,  is  not  necessary  to  the  execution  of  the  power. 

£zECtrnoN  or  a  Power,  Effect. — Where  a  person  takes  by  execatian  of  a 
power,  he  takes  under  the  authority  of  the  power,  equally  aa  if  the 
power  and  its  execution  had  been  incorporated  in  one  instruments 

Bill  praying  to  redeem  a  mortgage  of  certain  premisea  lying 
in  this  state,  mortgaged  byDoolittle  to  S.  Hotchkiss,  a  resident 
of  Vermont.  The  suit  was  brought  against  the  execntors  of 
Hotchkiss  and  the  purchasers  at  the  sale  of  the  premises  bj  the 
executors,  under  a  power  of  sale  contained  in  the  mortgage. 
The  opinion  further  states  the  case. 

JS.  E.  Shepherd^  for  the  plaintiff. 

Wendell,  contra, 

Kbmt,  Chancellor.  The  mortgage  was  given  to  S.  H.,  an 
inhabitant  of  Yermont,  by  the  plaintiff,  who  lived  in  the  county 
of  Washington,  adjoining  that  state.  It  contained  a  special 
.power  authorizing  the  mortgagee,  "  his  executors,  administra- 
tors and  assigns,'*  in  default  of  payment,  to  sell  and  convey  the 
mortgaged  premises,  "  according  to  the  law  of  the  state  of  New 
ITork."  Upon  the  death  of  H.,  the  mortgagee,  the  defendants, 
D.  Lewis  and  M.  A.  Hotchkiss,  were  appointed  administiaton 
of  his  estate  by  the  judge  of  probate  of  the  county  of  Rutland, 
in  Vermont,  where  the  intestate  resided  and  died;  and  they 
afterwards  sold  the  lands  by  virtue  of  the  power  contained  in 
the  mortgage,  and  according  to  the  directions  of  the  statute  of 
this  state. 

The  case  is  brought  to  a  hearing  upon  bill  and  answer,  and 
there  is  no  dispute  about  the  facts.     The  principal  point  raised 

ft  _ 

is,  whether  the  administrators  of  H.  were  authorized  to  sell 
under  the  power,  without  previously  taking  out  letters  of  ad- 
ministration in  this  state.  But  another  question  also  arises  in 
connection  with  that  point,  and  that  is,  whether  the  plaintiff  be 
not  now  too  late  to  raise  the  objection. 

It  is  well  settled  that  a  party  cannot  sue  or  defend  in  oar 
courts,  as  executor  or  administrator,  under  the  authority  of  a 
foreign  court  of  probate.  Our  courts  take  no  notice  of  a  foreign 
administration,  and  before  we  can  recognize  the  personal  repre- 
tentative  of  the  deceased,  in  his  representative  character,  he 
must  be  clothed  with  authority  derived  from  our  law.     Admin- 
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istration  only  extends  to  the  assets  of  the  intestate,  within  the 
state  where  it  was  granted;  if  it  were  otherwise,  the  assets 
might  be  drawn  out  of  the  state,  to  the  great  inconvenienoe  of 
the  domestic  creditors,  and  be  distributed  perhaps  on  very  dif- 
ferent terms,  according  to  the  laws  of  another  jurisdiction. 
The  authorities  on  this  subject  were  cited  bj  me  in  the  case  of 
MorreU  ▼.  Dickey,  1  Johns.  Ch.  153;  and  1  presiune  there  is  no. 
dispute  about  the  general  rule,  and  the  only  difficulty  lies  in 
the  application  of  it  to  this  particular  case. 

The  sale  was  an  act  in  pais  under  a  special  power  granted  to 
a  citizen  of  Vermont,  and  known  and  described  as  an  inhabitant 
of  Vermont.     The  authority  to  sell  was  derived  from  the  power 
and  not  from  the  court  of  probates  of  Vermont;  and  when  the 
plaintiff  gave  authority  to  the  mortgagee,  and  to  his  executors, 
administrators,  and  assigns,  to  sell  on  default  of  payment,  he 
probably  meant  only  to  describe  the  persons  who  might  exercise 
the  power;    and  an  administrator    in  Vermont  fulfilled  the 
description  with  as  much  precision  and  certainty  as  an  assignee 
residing  there  would  have  done.     When  the  power  declared 
that  the  sale  was  to  be  according  to  the  law  of  this  state, 
it  had  reference  to  the  mode  and  time  of  the  notice  of  sale,  and 
to  Dothing  more.     I  think  there  can  be  no  doubt  that  the  mort- 
gagor was  competent  to  grant  such  a  power  to  a  foreign  admin- 
istrator, equally  as  it  was  competent  for  him  to  grant  it  to  the 
foreign  assignee.     The  whole  authority  rested  upon  the  conven- 
tion of  the  parties,  and  not  upon  the  decision  of  any  court. 
The  exercise  of  the  power  was  a  matter  of  contract,  not  of  ju- 
nsdiction.     And  it  is,  besides,  a  well  founded  principle  that 
where  a  person  takes  by  execution  of  a  power,  he  takes,  under 
the  authority  of  the  power,  equally  as  if  the  power  and  the  in- 
strument executing  the  power  had  been  incorporated  in  one 
instniment.     The  title  rests  upon  the  act  creating  the  power, 
U)d  takes  effect  as  if  created  by  the  original  deed:  Lit.  s.  169; 
Co.  Lit.  113  a. ;  Cook  v.  Duckenfield,  2  Atk.  562,  567;  Marlborough 
▼.  Godolphin,  2  Ves.  78.     The  doctrine  has  been  carried,  though 
^th  what  propriety  I  do  not  now  undertake  to  say,  to  this  ex- 
tent, that  if  a  power  to  sell  land  be  given  to  executors,  and  the 
beir  of  the  testator  enters  and  enfeoffs  B.,  who  dies  seised,  yet 
the  executors  may  sell,  and  the  vendee  will  be  in  by  the  will, 
^hichis  paramount,  the  descent,  which  does  not  toll  the  power: 
Jenk.  Gent.  184,  pi.  75;  Bro.  Ab.  tit.  Devise,  pi.  36.    And  in 
the  case  of  a  power  by  will  to  an  executor  to  sell  land,  the  pro- 
i^te  of  the  will  is  not  necessary  to  the  execution  of  the  power. 
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and  adds  no  force  to  it;  for  the  probate  has  no  concern  with 
the  power,  and  relates  only  to  the  jurisdiction  over  the  goods 
and  chattels. 

I  am  induced  to  think,  therefore,  that  this  case  does  not  fall 
within  the  meaning  or  reason  of  the  rule  requiring  the  personal 
representatives  of  a  testator  or  intestate  to  obtain  authoritj 
from  the  court  of  probates  here  before  thej  are  competent  to 
assert  rights  in  a  representative  character  in  our  courts.  The 
whole  proceeding  was  extra-judicial,  and  founded  on  private 
agreement. 

An  executor  or  administrator  of  a  creditor,  dying  in  another 
state,  and  becoming  lawfully  possessed,  as  part  of  his  assets, 
of  a  bond  given  and  secured  by  a  mortgage  upon  lands  in  this 
state  is  competent,  as  I  should  apprehend,  to  receive  payment, 
and  give  an  acquittance,  without  first  resorting  to  the  court  of 
probates  here.     Can  they  not  give  a  voluntaiy  discharge  of  a 
mortgage,  without  clothing  themselves  with  the  o£Bce  ot  an 
executor  or  administrator,  under  the  judicial  authority  of  this 
state?    And  is  not  the  policy  of  the  law  sufficiently  answered 
when  our  courts  refuse  to  lend  their  assistance  to  any  authority 
not  derived  from  our  own  laws,  touching  the  administration 
and  distribution  of  assets  ?    If  the  parties  can  transact  their 
own  business  according  to  their  own  agreement,  without  asking 
the  aid  of  our  courts,  why  may  they  not  lawfully  do  it?    It 
does  not  appear  that  H,,  the  intestate,  had  any  personal  or  zeal 
property  in  this  state  for  distribution;   and  of  what  use,  then, 
would  have  been  duplicate  letters  of  administration?     The 
bond  was  in  Vermont,  and  owned  there,  and  was  assets  to  he 
distributed  there,  under  the  proper  jurisdiction  of  their  courts; 
the  land  here  was  held  only  by  way  of  mortgage,  for  the  pay- 
ment of  the  bond,  and  was  but  an  incident  to  the  bond.    If  a 
creditor  of  H.  had  sued  out  letters  of  administration  in  this 
state,  he  would  have  had  nothing  to  administer.    He  could  not 
have  touched  the  mortgaged  premises,  for  they  belonged  to  the 
plaintiff;  and  he  coidd  not  have  enforced  the  lien,  and  collected 
the  money  due  upon  the  bond,  for  that  power  was  a  right 
attached  exclusively  to  the  lawful  possessor  of  the  bond,  who 
was  in  this  instance  the  foreign  administrator,  and  who  was  re- 
sponsible there,  and  not  here,  for  the  due  and  faithful  admio- 
istration  of  the  assets. 

2.  But  admitting  the  plaintiff  might  have  been  entitled  to 
have  had  the  proceedings  under  the  power  stayed  on  a  tinielj 
application  to  this  court,  I  think  he  has  waived  that  right  ^ 
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sittiiii^  tttiHl,  and  passiyelj  suffering  the  sale  to  take  place,  and 
poichaaers  to  acqtdre  titles  under  the  power.  It  is  to  be  ob« 
eerred  that  the  question  as  to  the  competency  of  the  adioiinis^ 
irators  to  execute  the  power,  depends  upon  a  mere  formal  or 
technical  objection,  and  does  not  inyolve  any  substantial  equity 
upon  the  merits.  The  notice  was  regular  and  sufficient,  and 
the  sale  a  fair  one;  and  the  plaintiff  must  be  presumed  to  have 
had  actual  notice  of  the  proceeding  before  the  sale.  He  rests 
perfectly  quiet,  and  suffers  the  sale  to  pass  under  his  eye,  and 
titles  to  be  acquired  and  possession  taken  under  it,  and  waits 
for  upwards  of  fiye  years  before  he  files  his  bill. 

lliere  can  be  no  doubt  that  the  sale  amounted  to  a  discharge 
of  the  debt,  and  the  proceeds  were  received  by  the  party  entitled 
to  receiYe  them  and  apply  them  to  the  satisfaction  of  the  bond. 
There  was  color  at  least  for  the  power  assumed  by  the  adminis- 
tntors,  and  the  statute  declares  that  every  sale  under  the  power 
shall  not  be  defeated  to  the  prejudice  of  any  bonafide  purchaser, 
in  l^Yor  of  any  person  claiming  the  equity  of  redemption.     The 
notice  of  the  sale  for  the  long  space  of  six  months  was  intended, 
DO  doubt,  principally  for  the  party,  and  to  give  him  an  opportu- 
nify,  as  well  as  to  invite  him  to  come  in  and  redeem,  and  if  the 
proceeding  was  not  warranted  by  the  power,  he  might  have  ar- 
rested it  by  application  to  this  court.    If  a  mortgagor  stands  by 
and  suffers  the  sale  to  go  on,  and  innocent  men  to  purchase  in 
a  case  like  this,  he  ought  to  be  barred  equally  as  if  he  had  suf- 
fered a  decree  of  foreclosure  by  default  in  this  court.     It  is  the 
poHcy,  as  well  as  the  language  of  the  statute,  that  these  fore- 
dosores  and  sales  under  a  power,  should  in  cases  free  from 
frand  or  gross  irregularity,  be  held  final  and  conclusive.     The 
first  legislative  regulation  of  sales  under  special  powers,  and  the 
first  sanction  to  them,  was  by  the  colony  act  of  the  nineteenth 
of  Ifarch,  1774,  and  the  legislature  then  declared  that  ''many 
inconveniences  might  arise  if  estates  held  under  sales  made  by 
mortgagees,  under    such    powers,   should  be  redeemable    in 
^mty,  and  vexatious  suits  promoted,  and  bona  fide  purchasers 
rained."    A  party  comes  too  late  to  redeem  after  the  sale,  and 
the 'Case  must  be  a  very  strong  one,  and  with  very  persuasive 
eqnitj,  to  let  the  mortgagor  in  to  redeem  after  such  a  sale  by 
•gnement,  and  such  a  statute  bar. 

The  objection  itself  must  be  taken,  even  in  this  court,  by  way 
of  plea,  or  demurrer,  or  answer,  or  at  the  hearing,  or  it  will  be 
deemed  to  be  waived.  And  if  the  party  sues  as  executor  or  ad- 
niiiistrator,  vrithout  probate  or  taking  out  letters  of  administra* 
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tion,  the  taking  them  out  at  any  time  before  the  hearing  yriH 
cure  the  defect  and  relate  back  so  as  to  make  the  bill  good  from 
the  beginning:  See  the  cases  cited  in  2  Johns.  Ch.  18;  4.  Id.  551, 
552.     In  a  light  so  merely  formal  is  that  omission  yiewed. 

I  am  therefore  of  opinion,  upon  e^ery  view  of  the  case,  thai 
the  plaintiJOT  has  failed  in  showing  a  right  to  redeem.     This  was 
the  ground  of  his  bill,  though  he  has  also  stated  that  the  land 
sold  for  more  than  sufficient  to  pay  the  debt,  interest  and  coets. 
But  this  last  assertion  is  without  proof,  and  the  surplus,  even 
upon  his  own  showing,  is  very  trifling  and  not  of  itself  a  proper 
matter  for  a  suit  in  this  court.    I  shall  therefore  diamiag  the  bill 
as  to  the  defendants  who  ha^e  appeared,  except  the  administra- 
tors D.  Lewis  and  M.  A.  Hotchkiss,  with  costs;  and  as  to  them, 
since  they  are  here  before  the  court,  the  plaintiff  may,  if  he  shall 
so  elect  within  forty  days,  and  at  his  own  peril  and  cost,  haye  a 
reference  to  ascertain  whether  any  surplus  be  coming  to  him; 
and  if  he  shall  not  so  elect,  that  then  the  bill  as  to  those  two 
defendants  also,  stand  dismissed  with  costs. 

Lecree  accordingly. 

Eights  of  Fobeioit  Ezeoutob  ob  Admimistbatob. — ^In  the  state  ai  Nev 
York  the  powers  of  an  executor  or  administrator  appointed  by  a  oomt 
without  the  state  have  been  repeatedly  expUuned.    The  difficolty  ansii^ 
from  the  refusal  of  the  courts  to  recognize  the  character  of  a  foreign  executor 
seeking  in  an  action  to  recoyer  the  assets  of  the  estate  of  his  testator  by  vir- 
tue of  the  foreign  appointment,  and  their  desire  to  protect  debtors  of  the 
decedent,  who  may  in  good  faith  have  paid  the  amount  of  their  uidebtedneM 
to  the  foreign  executor,  was  cleared  away  by  the  subtle  reasoning  of  Judge 
Denio,  in  Parsons  v.  Lyman,  20  N.  Y.  103.    The  argument  adopted  by  that 
judge,  if  not  sound,  had  the  merit  of  reconciling  usage  with  the  thecoy  of 
international  law,  and  furnished  a  guide  for  later  decisiona  in  that  stats. 
After  citing  authorities  in  support  of  the  established  doctrine,  that  the  law 
governing  the  person  of  the  owner  governs  in  the  transmission  of  personsl 
property  by  last  will  and  testament,  and  as  to  its  succession  upon  the  death 
of  the  owner  intestate,  he  proceeds:  "But  the  right  which  an  individual  may 
claim  to  personal  property  in  one  country  under  title  derived  from  a  pemn 
domiciled  in  another  can  only  be  asserted  by  the  legal  instrumentalities  which 
the  institutions  of  the  coun^  where  the  claim  ia  made  have  provided.    The 
foreign  law  furnishes  the  rule  of  decision  as  to  the  validity  to  the  title  te 
the  thing  claimed;  but  in  respects  to  the  legal  assertion  of  that  title  it  has 
no  extra-territorial  force.    As  a  result  of  this  doctrine  it  is  now  gensrslly 
held  everywhere,  and  it  is  well  settled  in  this  state  that  an  executor  or  aa 
administrator  appointed  in  another  state  has  not,  as  such,  any  authority  be- 
yond the  sovereignty  by  virtue  of  whose  laws  he  was  appointed:  McrrtU  v. 
IHckey,  I  Johns.  Ch.  153;  DooliUle  v.  Leiois,  7  Id.  45;  Vroom  v.  Van  HorM, 
.10  Paige,  549." 

In  that  case.  Parsons  v.  Lyman,  one  of  the  points  raised  was  as  to  tfas 
validity  of  payments  of  residents  of  New  York  to  the  executor  of  the  tests* 
tor-creditor  dying  in  Connecticutb  itnder  whose  laws  the  executor  was  ^ 
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pointed.     "But,"  continaes  Denio^  J.,  "i!  reridents  of  this  state  have  in 
their  possMoion  property  which  belongs  to  a  party  domiciled  abroad,  or  are 
Vaikibted  to  him,  they  may  of  coarse  reoognize  any  valid  title  claimed  nnder 
Lim,  arising  out  of  an  act  tn  pais,  by  testament  or  by  succession  upon  intes- 
tacy, and  may  Tolnntarily  dcdiver  over  the  property  or  make  payment  of  the 
debt    Oar  jozisdiction  is  not  violated  nor  oar  tribonals  in  any  respect  con- 
temned by  sach  a  transaction.     Simply,  oar  laws  are  not  invoked,  because 
isk  the  case  supposed  there  is  no  occasion  for  their  agency."    The  learned 
judge  expressly  excepts  from  the  operation  of  this  rule  cases  where  any  lien 
by  way  of  attachment  or  otherwise  had  fastened  upon  the  property,  or  where 
the  claims  of  a  locally  appointed  executor  or  administrator  had  intervened. 
Ptienen  v.  Chemkal  Bank,  32  N.  Y.  1,  afforded  to  Denio,  then  chief  jus- 
tice, sn  opportunity  to  examine  again  the  subject  he  had  treated  in  Parsons 
r.  Lyman.    The  opinion  there  expressed  was  reaffirmed,  and  some  further 
li^t  thrown  upon  the  question.     The  case  of  Petersen  v.  (JhenUcal  Bank 
proented  for  consideration  the  rights  in  the  state  of  New  York  of  assignee 
of  ft  chose  in  action  transferred  by  a  foreign  executor  avowedly  to  avoid  the 
Realty  arising  from  the  executor's  incapacity  to  sue  in  this  state.     It  was 
there  decided  that  the  disability  of  the  executor  was  personal,  "and  not  an 
iniirmity  inhering  in  the  subject  of  the  suit,"  and  that  the  action  in  favor  ol 
bis  urignee  would  lie.     **It  is  not  therefore  because  the  executor  or  ad- 
ministrator has  no  right  to  the  assets  of  the  deceased  existing  in  another 
comitiy,  that  he  is  refused  a  standing  in  the  courts  of  such  country,  for  his 
title  to  such  assets,  though  conferred  by  the  law  of  the  domicile  of  the  de- 
ceased, is  recognized  everywhere.    Beasons  of  form  and  a  solicitude  to 
protect  the  rights   of  creditors  and  others  resident  in  the  jurisdiction  iii 
▼hich  the  assets  are  found,  have  led  to  the  disability  of  foreign  executors 
and  administrators,  which  disability,  however  inconsistent  with  principle,  is 
rerj  firmly  established:"  Id.  43. 

All  interesting  point  was  raised  in  McUter  of  the  Estate  of  Butler,  38  N.  Y. 
397,  whether,  under  the  statute  requiring  the  executor  to  make  **  a  true  and 
perfect  inventory  of  all  the  goods,  chattels,  and  credits  of  such  testator,  and 
where  the  same  shall  be  in  different  and  distant  places,  two  or  more  such  in- 
Trntdries,  as  may  be  necessary,"  an  executor  appointed  in  New  York  was 
obliged  to  file  an  inventory  of  assets  in  other  states.  The  court  held  that 
nch  an  inventory  should  be  made.  In  the  course  of  the  opinion  of  the  court, 
ddiveted  by  Chief  Justice  Hunt,  the  following  language  is  used,  which  fur- 
niahea  an  index  to  the  train  of  argument:  "White,  the  executor,  might  not 
have  been  permitted  officially  to  sue  in  the  courts  of  another  state  which  had 
iMt  ^Ten  him  letters  of  administration,  yet  he  could  lawfully  receive  all  per- 
losal  properly  there  situated,  would  be  liable  as  for  neglect  of  duty  if  he  did 
Qot  use  due  diligence  to  collect  debts  there  due  to  the  testator,  and  could 
tnmafer  a  title  which  would  authorize  the  assignee  to  recover  by  action  any 
pcnoiuJ  property  situate  in  either  of  those  states."  [The  states  wherein  the 
pnyperty  in  question  was  found.] 

As  to  the  doctrine  prevailing  in  Massachusetts,  upon  the  power  of  an  ad* 
BiinistrBtor  appointed  in  another  state,  see  Cutter  v.  Davenport,  ante,  149. 
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Shepard  v.  Shepard. 

[7  JoBVS.  Ob.  f7.] 

Husband's  Deed  to  Wm. — ^A  deed  from  a  husband  direotly  to  hiB  wiCa^ 
during  oorertore,  is  void  at  law.  Bat  a  soitable  provisioa  by  deed  fram 
a  huaband  to  his  wife  will  be  supported  in  equity. 

Husbakd's  Rkt.kabw,  when  Void. — ^Where  a  father  oonYeys  land  to  hia 
son,  on  his  covenanting  to  pay  an  annuity  to  his  mother  dunng  ber 
widowhood,  she  may  maintain  an  action  on  the  ooTenant  so  made;  and 
a  release  of  the  coyenant  by  the  husband  in  his  life-time  is  fmndulent 
and  void  as  regards  her. 

Bill  in  equity  alleging  that  the  plaintiff  was  the  widow  of 
Hazel  Shephard,  deceased;  that  prior  to  their  mazriage,  she  re- 
leased to  him  all  rights  of  dower  which  she  would  aoqniro 
in  the  estate  he  then  had  by  virtue  of  their  intended  mar- 
riage^  and  in  consideration  of  his  then  executing  a  deed  re- 
citing their  iotended  marriage,  and  allowing  to  her  dower  in 
any  real  estate  they  should  purchase  during  their  marriage; 
that  in  December,  1808,  after  their  marriage,  he  executed  a 
deed  to  plaintiff,  in  consideration  of  natural  effection,  and 
to  make  provision  for  her  when  a  widow,  of  a  certain  lot  of 
land;  that  afterwards,  in  1817,  he  released  to  the  defendant, 
his  son,  in  consideration  of  natural  affection,  the  same  lot  be- 
fore granted  to  the  plaintiff;  that  the  defendant,  on  the  same 
day,  granted  a  life  estate  in  the  premises  to  Hazel  S.,  hia 
father,  and  covenanted  with  him  to  pay  the  plaintiff  annually, 
during  her  widowhood,  sixty  dollars,  or  at  his  election,  four 
hundred  dollars  in  two  annual  installments;  that  the  covenants 
of  the  defendant  were  on  condition  of  plaintiffs  releasing  all 
her  interest  in  and  to  the  premises;  that  plaintiff  did  offer  to 
release  her  interest  therein,  and  that  no  lands  were  purchased 
by  the  husband.  Hazel,  during  their  marriage;  that  defendant 
refuses  either  to  pay  the  sixty  dollars,  the  four  hundred  dollars, 
or  to  assign  dower. 

The  defendant  answered,  alleging  the  deed  of  1808  to  be 
void;  that  his  covenants  were  without  consideration,  and  not 
binding;  that  he  acquired  the  land  honafide^  and  for  a  valuable 
consideration  of  twenty-five  dollars;  and  that  the  plaintiff's 
right  to  dower  was  triable  only  at  law. 

c/l  Faine,  for  the  plaintiff. 

W.  Raleigh,  contra, 

Ebnt,  Chancellor.  The  plaintiff,  upon  the  facts  arinng  out 
of  the  bill  and  answer,  claims  the  assistance  of  the  court:  1. 
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To  make  effectual,  according  io  the  terms  of  it,  the  deed  to 
her  from  her  husband,  Hazel  Shepherd,  of  the  twenty-sixth  of 
December,  1808;  or.  if  that  deed  cannot  be  enforced  as  against 
the  defendant,  that  then,  2.  The  defendant  be  decreed  to  pay 
to  her  the  annuity  of  sixty  dollars,  according  to  the  terms  of 
his  covenant,  made  to  her  husband  on  the  sixth  of  January, 
1817;  or,  3.  That  her  dower  in  the  real-  estate  whereof  her  hus- 
band was  seised,  and  which  is  now  claimed  by  the  defendant, 
be  duly  assigned  to  her,  and  that  an  account  be  also  rendered 
to  her  of  the  rents  and  profits  from  her  husband's  death. 

1.  The  deed  from  H.  S.  to  the  plaintiff  was  undoubtedly  void 

in  kw,  for  the  husband  cannot  make  a  grant  or  conyeyance 

directly  to  his  wife  during  coTcrture:  Co.  Lit.  3,  a.     And  in 

equity  the  courts  have  frequently  refused  to  lend  assistance  to 

snch  a  deed,  or  to  any  agreement  between  them.     Thus,  in 

^icil  Y.  Ayloffi  1  Ch.  Bep,  33,  the  husband  promised  to  pay  his 

vile  one  hundred  pounds;  they  separated,  and  she  filed  her 

bill  for  that  sum.    But  the  court  would  not  relieve  the  plaintiff, 

"  because  the  debt  was  sixteen  years  old,  and  the  promise  made 

bj  a  husband  to  a  wife  which  the  court  conceived  to  be  utterly 

▼Old  in  law."    Again,  in  Moyse  v.  QyUSy  2  Yem.  385;  Free,  in 

Ch.  124,  the  husband  made  a  grant  or  an  assignment  of  his 

interest  in  a  church-lease  to  his  wife;  she  brought  a  bill  after 

his  death  to  have  the  defective  grant  supplied;  and  the  court 

held  the  grant  to  be  void  in  law,  and  dismissed  the  bill,  as  the 

giant  was  voluntary,  and  without  consideration.    So  in  Beard 

▼.  Beard,  3  Atk.  72,  the  husband  by  deed-poll  gave  to  his  wife 

all  his  substance  which  he  then  had,  or  might  thereafter  have. 

Ixxrd  Hardwicke  considered  the  deed-poll  to  be  so  far  effectual 

as  to  be  a  revocation  of  a  will  by  which  the  testator  had  given 

all  his  estate  to  his  brother,  yet  that  it  could  not  take  effect  as 

a  grant  or  deed  of  gift  to  the  wife,  ''  because  the  law  will  not 

permit  a  man  to  make  a  grant  or  conveyance  to  the  wife  in  his 

life-time,  neither  will  this  court  suffer  the  wife  to  have  the 

whole  of  the  husband's  estate  while  he  is  living,  for  it  is  not  in 

the  nature  of  a  provision,  which  is  all  the  vnfe  is  entitled  to." 

It  is  to  be  observed  that  none  of  these  cases  were  determined 

strictly  and  entirely  upon  the  incapacity  of  the  husband  to 

<^Tey  to  the  wife  according  to  the  rule  of  law;  and  they  do 

&ot  preclude  the  assertion  of  a  right  in  a  court  of  equity  under 

certain  circumstances  to  assist  such  a  conveyance.     The  court 

i^alied  upon  the  staleness  of  the  demand  in  the  first  case,  and 

Qpon  the  want  of  consideration  in  the  second,  and  upon  the 
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eztzavagance  of  the  gift  in  the  third,  as  also  oonstitntiiig 
grounds  for  the  decree;  and  it  is  pretty  apparent  that  if  the 
grant  in  each  case  had  been  no  more  than  a  suitable  and  meri- 
torious provision  for  the  wife,  the  court  would  have  been  inclined 
to  assist  it.     In  Slanning  t.  Style,  3  P.  Wms.  834,  Lord  Talbot 
said  that  courts  of  equity  have  taken  notice  of  and  allowedyem^ 
coverts  to  have  separate  interests  by  their  husband's  agreement, 
especially  where  the  rights  of  creditors  did  not  interfere.     And 
in  Mare  v.  EUia,  Bunb.  205,  articles  of  agreement,  executed 
between  husband  and  wife,  were  held  binding  without  the  inter- 
yention  of  trustees.     So  in  Lucas  v.  Lucas,  1  Atk.  270,  Ijord 
Hardwicke  admitted  that,  in  chancery,  gifts  between  husband 
and  wife  have  often  been  supported,  though  at  law  the  property 
is  not  allowed  to  pass,  and  he  referred  to  the  case  of  Mrs.  H. 
and  to  that  of  Lady  Cowper.     And  in  the  yery  modem  case  of 
Lady  Arundel  y.  Phipps,  10  Yes.  146,  149,  Lord  Eldon  held 
that  a  husband  and  wife,  after  marriage,  could  contract,  for  a 
bona  fide  and  yaluable  consideration,  for  a  transfer  of  property 
from  the  husband  to  the  wife,  or  to  trustees  for  her. 

The  consideration  for  the  deed  to  the  wife  in  the  case  before 
me  was  yery  meritorious.     It  was  '*  natural  affection,  and  to 
make  sure  a  maintenance  for  the  said  Anna  S.,  wife  and  consort 
of  H.  S.,  in  case  she  should  surviye  him."    She  had  been  in- 
duced, prior  to  the  marriage,  to  release  to  H.  S.  all  right  and 
claim  of  dower  to  arise  under  the  intended  marriage,  and  the 
consideration  for  this  release  was  an  engagement  on  his  part, 
that  she  should  haye  dower  in  any  real  estate  to  be  purdiased 
by  them,  '*  by  their  prudence  and  industry  during  the  cohabita- 
tion."   But  no  estate  was  purchased  by  them  by  those  means, 
and  according  to  the  literal  terms  of  those  deeds,  she  was  barred 
of  her  dower,  without  any  substitute.     The  deed  to  the  wife  of 
certain  lands  being  part  and  parcel  of  his  estate,  for  and  during 
her  widowhood,  was  therefore  no  more  than  a  just  and  suitable 
proyision,  and  one  that  a  court  of  equity  can  enforce  consistently 
with  the  doctrine  of  the  cases.     The  defendant  does  not  stand 
in  the  light  of  a  creditor,  or  of  a  purchaser  for  a  yaluable  con- 
sideration without  notice,  and  we  haye  none  of  the  difficolfcies 
before  us  which  such  a  character  might  create.     He  does  not 
deny  notice  of  the  existence  of  the  deed  to  the  plaintiff,  when 
he  receiyed  the  deed  of  the  same  lands  from  H.  S. ;  and  he 
does  not  pretend  that  he  gaye  anything  more  than  the  nominal 
consideration  of  twenty-five  dollars,  though  the  consideration 
of  one  thousand  dollars  was  inserted  in  the  deed.    The  faet 
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that  he  did  on  the  day  of  the  date  of  that  deed  re-oonvey  the 
lands  to  H.  S.,  his  father,  for  life,  and  did  annex  thereto  a  oot- 
enant  to  pay  to  the  plaintiff  an  annuity  of  sixty  dollars,  during 
her  widowhood  (and  which  he  now  says  is  more  than  the  annual 
Tslue  of  the  land),  is  decisiye  evidence  that  he  took  the  land  of 
his  father  with  knowledge  of  the  equitable  claim  of  the  plaintiff, 
and  with  an  engagement  on  his  part  to  give  her  a  reasonable 
compensation  in  extinguishment  of  that  claim. 

I  conclude,  accordingly,  that  the  deed  from  the  husband  to 
the  wife  may,  and  ought,  in  this  case,  to  be  aided  and  enforced 
by  this  court.    This  would  seem  to  be  the  most  safe  and  effec- 
tual relief  to  her,  and  it  is  one  that  her  husband  intended  before 
the  alienation  of  his  affections.     The  defendant  would  deprive 
her,  not  only  of  her  rights  under  this  deed,  but  of  all  right  and 
title  to  dower,  by  reason  of  her  antenuptial  release,  and  also  of 
all  compensation  in  lieu  of  dower,  under  his  covenants,  which 
were  made  to  the  husband,  and  by  him  subsequently  released. 
2.  But  if  the  deed  of  1808  were  out  of  the  question,  I  should 
then  have  no  difficulty  in  declaring  that  the  defendant  was 
hound  to  pay  her  the  stipulated  annuity,  or  the  gross  sum  of 
four  hundred  dollars  in  lieu  of  it,  on  her  releasing  all  right  and 
title,  as  wife  of  H.  S.,  to  his  estate,  as  described  in  the  deed  to 
the  defendant.     The  relationship  between  the  husband  and 
wife  was  sufficient  to  entiUe  the  plaintiff  to  her  action  upon  the 
corenant  to  her  husband,  and  which  was  made  for  her  benefit. 
The  consideration  inured  from  the  husband,  and  arose  from 
the  obligations  of  that  relation;  and  the  release  of  the  defend- 
ant from  his  covenants  by  H.  S.  was  fraudulent  and  void  as 
lespeeted  the  plaintiff,  who  had  the  sole  beneficial  interest  in 
the  covenants,  and  who  was  alone  entiUed  in  equity  to  release 
them. 

In  DuiUm  v.  Poole,  2  Lev.  210;  1  Vent.  318;  T.  Jones,  103, 
the  defendant,  in  consideration  that  his  father,  at  his  request, 
would  not  cut  and  sell  certain  timber  growing,  promised  to  pay 
the  plaintiff,  his  sister,  one  thousand  pounds,  and  it  was  held, 
after  solemn  argument,  that  an  action  of  assumpeU  lay  at  law, 
in  the  name  and  on  behalf  of  the  sister,  and  the  judgment  was 
affirmed  on  error  to  the  exchequer  chamber.  It  was  said  that 
the  beneficial  interest  was  in  her,  and  she  was  the  party  who 
xnight  have  released.  Lord  Mansfield,  in  Martyn  v.  Hind, 
Cowp.  443;  Doug.  142,  said  that  it  was  difficult  to  conceive 
Iu)w  a  doubt  could  have  been  entertained  about  this  case  of 
IhtUon  V.  Poole.    The  same  doctrine  appears  in  the  more  early 
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case  of  Starkey  t.  MQl^  Sty.  196,  and  it  has  had  the  sanction, 
also,  of  Mr.  Justice  Buller,  in  MarchingUm  v.  Vemorij  1  Bos.  & 
P.  101,  in  noHs,  But  it  is  quite  unnecessary  to  dwell  longer  on 
this  second  point.  The  plaintiff  is  entitled  to  the  use  and 
enjoyment  of  the  land  contained  in  the  deed  for  and  during  her 
widowhood;  and  as  the  deed  is  Yoid  at  law,  and  can  only  be 
sustained  in  a  court  of  equity,  it  becomes  necessary  that  the 
remedy  should  be  afforded  here,  and  it  forms  a  just  and  proper 
subject  of  equitable  jurisdiction. 

I  shall,  therefore,  direct  a  reference  to  ascertain  the  net  value 
of  the  rents  and  profits,  from  the  death  of  the  husband,  on  the 
twenty-fifth  of  April,  1819,  to  the  date  of  the  report;  and  that 
the  defendant  within  thirty  days  after  the  notice  of  this  decree, 
deliver  up  possession  to  the  plaintiff,  of  the  premises  contained 
in  the  deed  to  her,  and  included  in  the  deed  from  H.  S.  to  the 

« 

defendant,  and  that  the  defendant,  and  all  persons  under  him, 
be  enjoined  from  disturbing  the  plaintiff  after  she  shall  have 
obtained  possession  of  the  land,  and  been  put  into  the  pernancy 
of  the  future  rents  and  profits,  and  in  the  enjoyment  thereof  to 
her  own  use  and  benefit  during  her  widowhood;  and  that  he 
pay  to  her  the  rents  and  profits  so  to  be  ascertained,  within 
thirty  days  after  the  report  made  and  confirmed,  together  with 
her  costs  of  this  suit,  to  be  taxed,  or  that  the  plaintiff  have 
execution  therefor. 
Decree  accordingly. 


In  Shns  v.  Rieketa,  35  Ind.  181;  S.  C,  9  Am.  Bepi  679,  many  cases  nlatiag 
to  the  validity  of  a  huaband's  deed  to  his  wife,  have  been  collected  and  the 
following  propositiona,  among  others,  deduced  from  their  examination:  *'A 
conveyance  from  a  husband  directly  to  his  wife  without  the  intervention  of 
a  trustee  is  void  at  law.  A  direct  conveyance  from  a  husband  to  bis  wifs 
will  be  sustained  and  upheld  in  equity  in  either  of  the  following  esses, 
namely:  1.  Where  the  consideration  of  the  transfer  is  a  separate  interest  of 
the  wife,  yielded  up  by  her  for  the  husband's  benefit,  or  that  of  their  family, 
or  which  has  been  appropriated  by  him  to  his  uses;  2.  Where  the  husband  a 
in  the  situation  to  make  a  gift  to  lus  wife  and  distinctly  sepaiates  the 
property  given  from  the  mass  of  his  property,  and  sets  it  apart  to  the  separate 
sole  and  exclusive  use  of  his  wife." 

Commissioner  Hunt  in  Hunt  v.  JohMon,  44  K.  Y.  27;  S.  C,  4  Am.  Bep. 
S31,  bases  an  exhaustive  opinion  as  to  the  effect  in  equity  of  a  hnsbaod's  deed 
lo  hia  wife,  upon  the  principles  asserted  by  ChanoeUor  Rent  in  SkqMtrd  ▼. 
JShepard. 
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« 

Jewett  v.  Palmer. 

[T  Jown,  Ob.  65.] 

Who  abi  bona  ixdb  Pubohasebs.  —Where  one  pleads  that  he  was  a  bomaJSth 
jmrrhum  without  notice,  he  most,  to  snj^rt  that  plea,  allege  and  prove 
not  enly  that  he  had  no  notice  of  the  plaintiff's  rights  before  and  at  the 
time  of  the  pnrohase,  but  also  that  he  actoally  paid  the  purchase-money 
before  snch  notice.  And  the  fact  that  the  pnrrhsnn  money  was  seoored, 
bat  not  paid  before  notice,  will  not  sustain  the  plea. 

Box  filed  by  the  Jewetts  alleging  that  they  being  in  posses- 
8ion  of  the  land  in  que&tion  under  a  eontract  for  the  purchase 
thereof,  sold  the  same  to  the  defendant.  Palmer,  who  paid  part 
of  the  purchase-money  down,  and  agreed  to  pay  the  residue  in 
specified  installments;  that  P.  refused  to  pay  the  first  install- 
ment unless  plaintiff  assigned  the  original  contract,  and  de- 
podted  the  aame  with  a  certain  person  to  remain  until  both 
parties  should  call  for  it,  in  order  to  obtain  a  deed,  upon  which 
P.  was  to  execute  a  mortgage  to  secure  the  balance  unpaid;  that 
this  arrangement  was  made,  and  the  first  installment  paid;  that 
npon  demanding  the  secofid  installment  defendant  refused  to 
pay,  alleging  that  he  had  procured  a  deed  from  the  original 
owner;  that  this  deed  was  procured  fraudulently;  that  the  co- 
defendant.  May,  had  purchased  of  Palmer  with  full  knowledge. 
The  hill  sought  to  charge  the  land  in  May's  hands  with  the  lien 
for  the  unpaid  purchase-money.  May  pleaded  that  he  was  a 
honajide  purchaser  without  notice,  and  the  sufficiency  of  this 
plea  as  supported  by  the  facts,  was  the  matoial  point  presented 
for  decision.     These  facts  are  reviewed  by  the  chancellor. 

N.  Wittiams,  tor  the  plaintiffii. 

CMd  and  Sill,  conira. 

Km,  Ohaneellor.  There  does  not  appear  to  be  much  doubt 
as  to  the  fraudulent  intentions  of  the  defendant  P.,  and  there 
would  be  no  difficulty  as  to  relief  against  him.  But  the  object 
of  the  suit  is  to  preserve  and  enforce  the  claims  of  the  plaintiffs 
to  a  lien  for  the  purchase-money  upon  the  land,  which  they 
contracted  to  sell  to  the  defendimt  P.,  and  the  defendant  M. 
<x>me8  forward,  in  opposition  to  that  lien  in  the  character  of  a 
bona  fide  purchaser  for  a  valuable  consideration,  without  notice 
of  the  plaintiff's  claim  before  the  pendency  of  this  suit.  The 
real  controversy  is,  whether  the  defendant  M.  be  entitled  to 
nutain  that  character.  There  is  probably  due  to  the  plaintiffs 
About  one  thousand  one  hundred  dollars,  with  interest  from  the 
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first  of  February,  1817,  and  a  reference  wiU  be  necessary  to 
ascertain  the  precise  amount. 

The  defendant  May  avers,  that  the  deed  to  him  was  executed 
and  delivered  on  the  first  day  of  March,  1819,  and  the  subpena 
and  the  injunction  in  the  case  were  served  on  the  ninth  of 
March,  1819.     Part  of  the  consideration  for  the  purchase  by 
May  is  averred  to  have  been  paid  at  the  time  of  the  execution 
and  delivery  of  the  deed,  by  the  transfer  and  delivery  to  Palmer 
of  several  promissory  notes,  given  by  William  Eaton  to  May, 
and  which  are  alleged  to  have  been  good  and  valid.     But  an- 
other part  of  the  consideration,  viz.,  one  hundred  dollars,  was 
not  paid  until  the  twentieth  of  March,  1819,  and  five  hondrBd 
and  twenty-seven  dollars  and  sevenly-two  cents,  not  until  the 
autumn  of  1820.    These  payments  were  made  not  only  after  the 
pendency  of  the  suit,  which  was  notice  in  law,  but  after  aetoal 
notice  of  the  claim  of  the  plaintiffs  must  be  taken  to  have  been 
received.    They  were,  therefore,  payments  made  by  the  defend- 
ant M.  in  his  own  wrong,  and  his  character  of  a  purchaser  wiU 
not  protect  him.     A  plea  of  a  purchase  for  a  valuable  oonsiden- 
tion  without  notice,  must  be  with  the  money  actually  paid,  or 
else,  according  to  Lord  Hardwicke,  you  are  not  hurt. 

The  averment  must  be  not  only  that  the  purchaser  had  not 
notice  at  or  before  the  time  of  the  execution  of  the  deeds,  bat 
that  the  purchase-money  was  paid  before  notice.  There  must 
not  only  be  a  denial  of  notice  before  the  purchase,  but  a  denial 
of  notice  before  payment  of  the  money:  Edrriaon  v.  SauAookt 
1  Atk.  538;  Story  v.  Windsor,  2  Id.  630.  Even  if  the  purchase- 
money  be  secured  to  be  paid,  yet  if  it  be  not  in  fact  paid  be- 
fore notice,  the  plea  of  a  purchase  for  a  valuable  consideration 
will  be  overruled:  Hardingham  v.  IfichoUs,  3  Atk.  304. 

Whether  the  deed  to  May  was  actually  and  truly  executed 
and  delivered,  and  the  notes  of  Eaton  assigned  in  part  payment 
on  the  first  of  March,  1819,  or  at  a  subsequent  day  in  March, 
after  the  service  of  the  subpena  and  injunction,  is  a  point 
greatly  litigated,  and  there  is  much  contradiction  in  the  te»- 
timony;  and  the  character  of  some  of  the  witnesses  has  been 
sharply  assailed  and  defended.  It  is  one  of  those  questions  of 
fact  involved  in  so  much  doubt  that  a  feigned  issue  to  have  thst 
fact  settled  by  a  jury  seems  to  be  dictated  by  sound  discretion. 
I  shall  accordingly  award  a  feigned  issue  to  the  county  ol 
Madison  to  ascertain  the  fact  whether  the  deed  from  Palmer  to 
May  was  executed  and  delivered  on  the  first  of  March,  1819, 
or  at  some  other,  and  what  subsequent  day  in  that  month;  and 
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I  shall  reserve  the  question  whether  the  plaintiffs  haye  a  lien 
<m  the  lands  for  the  residue  of  the  purchase-money,  and  also 
the  question  of  costs,  and  all  other  questions  until  the  issue 
shall  have  been  tried,  and  the  cause  brought  to  a  further  hear- 
ing thereon. 
Decree  aooordinglj. 

Ai  to  notice  to  labaaqiMDt  pordhasan  and  inenmbmioen  from  the  zeoord 
daynar  inetnuiient^  see  the  note  to  Beekman  y.  Frod^  9  Am.  Deo.  254. 

It »  held  in  Bishop  v.  Schneider,  46  Mo.  462,  that  *'in  all  CMee  the  pur- 
dnwr  mojBt  show  that  he  paid  the  pnrchaae-money  before  he  is  entitled  to  a 
xdieC  on  aoooont  of  not  having  notice:  Haba  ▼.  BaUa,  8  Mo.  903;  Paul  v. 
JUBoi^  25  Id.  156;  Ckouieau  y.  BwUmdo,  20  Id.  482;  Ambud^an  y.  Bender, 
44  Ifob  560;  JewU  y.  Pakmer,  7  Johns.  Ch.  65;  WomUeif  y.  Wormiey,  8 


NouRSB  V.  Prime. 

[7Jonm.CiL60.] 

IkUi  10  Otes  Aooouirr.— When  a  party  seeks  to  open  a  settled  aoooont^  by 
falsifying  any  particnhur  item,  he  mnst,  in  his  bill,  state  the  real  objeo- 
tion;  the  omission  cannot  be  supplied  npon  the  hearing. 

OoaoosBioini  hot  UsuBioua — ^To  constitate  nsory,  an  nnlawfol  or  oorropi 
intent  is  necessary;  a  banajide  charge  by  a  banker  or  broker  of  a  com« 
WW— a«i>  for  extra  trouble  or  incidental  expenses,  is  not  nsarioos. 

Busor's  LiABnjTT  YOR  Sharbs  as  Secxtritt. — ^The  defendants,  brokers^ 
reoeiYed  in  the  conrse  of  their  business  a  certain  number  of  shares  of 
stock  to  hold  as  collateral  security  for  the  payment  of  a  note  given  by 
the  plaintiff  to  them,  which  note  included  a  charge  of  one  half  per  centL 
as  commission  for  certain  transactions.  It  was  agreed  that  defendants 
should  be  at  liberty  to  sell  the  stock  in  case  the  note  was  not  paid  at 
maturity,  crediting  plaintiff  for  the  surplus,  and  holding  him  liable  for 
any  de&iency.  The  shares  were  not  marked  or  identified  as  the  plaint- 
iffs particular  property,  nor  was  there  any  agreement  for  that  purpose, 
but  they  were  blended  with  other  shares  of  the  same  stock  belonging  to 
the  defendants.  It  was  held  that  the  charge  of  commissions  was  fair, 
and  not  usurious;  and  as  the  defendants  at  all  times  since  securing  the 
note  were  possessed  of  shares  standing  in  their  names,  under  their  ab- 
solute control,  and  subject  to  no  contract,  to  an  amount  far  exceeding 
the  number  deposited  by  the  plaintiff  and  were  ready  and  able  to  re- 
tnnsfer  his  shares  on  payment  of  the  note,  that  they  were  not  bound  to 
account  to  the  plaintiff  for  the  stock  at  a  higher  price  than  that  for  which 
they  sold  it  on  non-payment  of  the  note  at  maturity. 

BoL  in  equity,  alleging  that  the  defendants  were  stock- 
hiokerB;  that  in  June  and  Septemher,  1817,  they  purchased  for 
Ihe  plaintiff  fiffy  and  sixty  shares  of  United  States  bank-stock 
Mpeetiyely;  that  in  December  following  three  hundred  and 
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fi%  shares  of  tbe  same  stock  were  transferred  by  Biddle  Wliar- 
ton  &  Brothers,  of  Philadelphia,  to  the  defendants,  on  plaint- 
iff's aceonnt;  that  thirty  shares  of  those  purchased  in  June 
were  sold  in  August  of  that  year»  leaving  four  hundred  and 
thirty  shares  then  in  the  hands  of  the  defendants  belonging  in 
the  plaintiff;  that  in  February,  1818,  defendants  rendered  an 
account  setting  forth  these  transactions;  and  plaintiff  gave  his 
note,  payable  January  10,  1819,  for  fifty-four  thousand  two 
hundred  dollars,  the  balance  due,  and  allowed  the  defendants 
to  retain  the  four  hundred  and  thirty  shares  as  security;  that 
they  gave  plaintiff  a  receipt  therefor,  setting  forth  among  other 
things,  '<  on  payment  of  which  note  and  interest,  we  engage  to 
re-transf er  the  said  four  hundred  and  thirty  shares  to  the  plaint- 
iff, accounting  with  him  for  the  dividends  that  shall  become 
payable  on  the  same;  and  in  case  the  note  and  interest  are  not 
dttly  paid,  we  are  at  liberty  to  make  an  immediate  sale  of  the 
^said  shares,  accounting  with  him  for  any  surplus,  and  holding 
him  responsible  for  any  deficiency;"  that  the  account  rendered 
•  contained  an  item  for  the  purchase  of  the  fifty  shares  in  July, 
•^aad  not  in  June;  and  that  no  credit  was  given  for  the  Joly 
tlividend;  that  also  the  account  contained  another  item  debit  of 
two  hundred  and  eighty-two  dollars  and  ninety-five  cents  as 
cash,  although  not  more  than  thirteen  or  fourteen  dollars  cash 
had  been  advanced.     The  shares  of  stock  were  not  identified. 
The  object  of  the  bill  was  to  recover  for  the  highest  value  of 
the  stock  in  the  year  1818,  the  defendants  having  sold  the  shares 
on  the  twenty-fifth  of  January,  1819,  at  a  depreciated  valne, 
the  note  not  being  paid;  and  to  obtain  an  injunction  against  an 
action  at  law  prosecuted  by  the  defendants  for  the  deficiency. 
The  ground  on  which  relief  was  prayed  was,  that  defendants 
speculated  with  plaintiff's  shares,  sold  the  same  at  advanced 
rates,  and  then  purchased  stock  at  its  lower  value,  which  stock 
defendants  pretended  was  plaintiff's  property;  and  that  defend- 
ants had  been  guilty  of  a  breach  of  trust. 

The  defendants  answered,  denying  all  the  material  allegations 
of  the  bill  relative  to  the  breach  of  trust,  and  explaining  the 
aooount  rendered. 

T.  A.  Emmet,  for  the  plaintiff. 

Wells,  contra. 

Kent,  Chancellor.  The  prayer  of  the  bill  is  confined  to  two 
specific  objects  of  relief,  and  no  other  general  or  particular  re- 
lief is  asked.    The  objects  were  to  set  aside  the  sale  by  the  da- 
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^■"^ftrt^  of  the  four  hundred  and  thirtjr  shares,  and  to  gnmt 
■a  injanction  staying  the  rait  at  law. 

But  the  bill  specifies  two  enors  or  mistakes  in  the  general 
aecount  current,  rendered  hy  the  defendants  to  the  plaintiff  on 
Ihe  flizth  of  Fefaroary,  1818,  and  which  acconnt  was  settled  and 
admitted  by  the  plaintiff  to  be  correct  when  he  gave  the  note 
lor  the  balance  therein  stated.  The  one  item  is,  that  fifty  shares 
of  United  States  bank  stock,  parohased  on  the  twenty-third  of 
Jone,  1817,  were  debited  nnder  the  date  of  the  fifth  of  July  fol- 
lowing, and  that  no  credit  was  given  for  the  dividend  declared 
payable  on  the  fourth  of  July,  and  which  the  bill  charges  to 
have  been  received  by  the  defendants.  The  answer  denies  the 
troth  of  the  charge  that  any  snch  dividend  was  received,  and 
gives  a  satisfactorf  explanation  of  the  transaction.  It  states 
that  on  the  twenty-third  of  June,  1817,  but  after  the  closing  of 
the  transfer  books,  the  defendants  purchased  the  fifty  shioes, 
and  thej  deny  that  any  dividend  for  July  was  payable  to  the 
pnrdiaaer;  and  they  aver  that  the  stock  was  actually  transferred 
on  the  fifth  of  July,  and  was  not  transferable  before,  and  that 
the  seller  was  entitled  to  the  dividend  as  being  the  person  in 
whose  name  the  stock  stood  when  the  books  were  closed.  This 
denial  of  any  mistake  or  error  in  the  item  in  question  is  condn- 
ave  in  the  absenee  of  all  proof  in  support  of  the  allegation  in 
the  bill,  and  more  especially  when  it  relates  to  a  stated  account 
which  the  plaintiff  seeks  to  falsify,  and  which  he  had  admitted 
when  the  transaction  was  recent  and  fresh  in  the  memory  and 
in  the  observation  of  the  parties. 

The  other  objection  raised  in  the  Inll  to  the  account  rendered 
18,  that  on  the  eighteenth  of  February,  when  the  agreement  of 
the  sixth  of  Febrnary  was  about  to  be  carried  into  effect,  the 
defendants  added  to  the  balance  there  struck  the  sum  of  two 
handled  and  eighty-two  dollars  and  ninety-five  cents,  as  for 
cash,  though  not  more  than  thirteen  or  fourteen  dollars  in  cash 
were  advanced.  The  defendants  in  their  answer  state  that  in 
that  sum  they  included  their  commission,  or  a  compensation  of 
one  half  per  cent,  on  the  amount  of  their  payments,  and  which 
eommission  amounted  to  two  hundred  and  sixty-nine  dollars 
and  fifty-eight  cents,  and  paid  the  residue  in  cash,  in  order  to 
make  the  even  sum  of  fifty-four  thousand  two  hundred  dollars; 
that  residue  must  have  been  thirteen  doUars  and  thirty-seven 
cents.  This  commission  was  charged  as  a  customary  commis- 
sion for  the  agency  of  the  defendants  in  making  or  procuring 
the  advance,  and  for  their  other  services  in  relation  to  the 
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stocky  and  in  negotiating  the  arrangements  mentioned  in  the 
bill.  In  their  account  current  rendered  on  the  sixth  of  Febru- 
ary, the  defendants  charged  a  commission  on  the  purchase  of 
the  fifty  and  the  sixty  shares  of  stock  for  the  plaintiff,  and  on 
the  sale  of  the  thirty  shares.  This  commission  amounted,  as 
charged,  to  forty-three  dollars  and  forty-three  cents;  but  there 
was  nothing  charged  for  the  negotiation  with  Messrs.  Biddle, 
Wharton  &  Co.,  of  Philadelphia,  in  procuring  the  transfer  of 
the  three  hundred  and  fifty  shares  which  stood  pledged  to  them 
for  upwards  of  forty-four  thousand  dollars. 

The  defendants  were  entitled  to  a  reasonable  compensation 
for  that  negotiation;  and  there  is  no  color  for  the  su^estion  of 
the  counsel  for  the  plaintiff,  that  his  charge  was  usurious,  and 
was  intended  as  a  colorable  evasion  of  the  statute  of  nsniy. 
The  plaintiff  made  no  such  charge  on  the  bill;  he  must  hare 
known  the  ground  of  the  charge  in  the  account,  and  the  explan- 
ation which  was  given  of  it  at  the  time  the  account  current  was 
rendered  and  admitted  must  have  been  received  as  satis&etozy. 
He  only  says  in  the  bill  that  though  two  hundred  and  eighty- 
two  dollars  and  ninety-five  cents  was  set  down  as  cash,  there 
was  very  little  cash  advanced  to  justify  the  charge;  but  he  does 
not  pretend  to  say  it  was  an  unjust,  oppressive,  unlawful,  or 
usurious  charge.  ,  When  a  party  seeks  to  open  a  settled  aocoont 
by  falsifying  any  particular  item,  he  is  bound  to  state  the  real 
objection,  if  there  be  any;  and  it  is  not  sufficient  for  his  coun- 
sel, upon  the  hearing,  to  supply  the  omission;  the  cause  is  to 
be  decided  upon  the  allegations  in  the  pleadings,  and  upon  the 
proofs.  The  plaintiff  has  afforded  us  no  proof  in  relation  to 
the  charge,  and  he  rests  contented  with  the  explanation  given 
in  the  answer.  Whether  money  was  demanded  or  received 
usuriously,  is  a  matter  of  fact,  and  rests  upon  the  intent,  and 
that  intent  ought  at  least  to  be  charged  and  confessed,  or 
proved.  The  court  ought  not  to  undertake  gratuitously  to 
deduce  such  intention,  when  the  case  is  susceptible  of  another 
and  better  construction. 

The  commission  was  for  the  agency  of  the  defendants  in  the 
negotiation  relative  to  the  stock,  and  the  rate  of  it  was  fixed  bj 
agreement  between  the  parties.  If  one  man  requires  another 
to  go  into  the  market  to  buy  goods,  or  produce,  or  stock  for 
him,  and  he  does  it,  and  advances  the  money,  he  is  certainly 
entitled  to  a  compensation  for  his  services  in  making  the  pur- 
chase, besides  the  repayment  of  his  money,  with  interest  from 
the  time  it  was  advanced.    In  this  case  the  negotiation  ex- 
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tended  to  another  state  by  direction  of  the  plaintiff,  and  whether 
the  commiflsion  for  procuring  the  stock  from  Philadelphia  was 
bigb  or  low,  was  a  question  for  the  parties  to  settle  by  their 
tgreement.  It  is  very  evident  that  nothing  like  usury  for  the 
fatnre  loan,  or  upon  advance  of  the  money,  was  in  contempla- 
tion, and  there  must  be  the  unlawful  or  corrupt  intent  con- 
fessed or  proved  before  we  can  pronounce  a  transaction  to  be 
usurious. 

In  the  case  Ex  parte  Benson^  1  Madd.  Ch.  112,  a  bill-broker 
in  the  country  received,  in  part  payment  of  the  money  loaned, 
a  bill  of  exchange  on  London,  and  he  charged  a  commission  of 
ten  per  cent,  for  transmitting  the  bill  to  his  agent  in  London, 
to  receive  the  money  due  thereon  when  at  maturity.  His 
banker  in  London  charged  him  only  five  per  cent.  It  was  con- 
tended that  this  security  taken  for  the  forbearance  of  a  debt,  at 
more  than  five  per  cent.,  was  usurious.  But  the  vice-chancel« 
lor  observed  that  many  cases  had  decided  that  if  a  sum  claimed 
for  commission  was  htmajide  claimed,  and  not  done  colorably 
with  a  view  to  avoid  the  statute,  it  was  not  usurious.  If  the 
cominission  be  usual  and  not  unreasonable,  it  is  not  usurious. 
In  that  case  there  was  no  loan  of  money,  nor  anything  done 
colorably,  or  as  a  veil  for  usury. 

Li  the  case  of  Dunham  v.   Chuld,  decided  in  the  court  of 
enors,  16  Johns.  367  [8  Am.  Dec.  323],  the  jury  found  the  fact 
that  the  exchange  of  notes  between  the  parties  "was  for  the 
puipose  of  raising  money  at  a  greater  rate  of  interest   than 
seven  per  cent,  per  annum."    And  in  delivering  the  opinion  of 
the  court  in  that  case  I  observed  that  it  was  a  case  distinct  in 
principle  from  that  class  of  cases  in  which  the  allowance  of  a 
reasonable  sum  beyond   interest  to  country  bankers  for  re- 
exchange  and  remittance  of  the  money  from  a  distance,  and 
the  allowance  of  a  reasonable  sum  for  incidental  expenses,  or 
extra  trouble  in  the  particular  case,  and  when  there  was  no 
color  for  usury,  had  been  exempted  from  the  operation  of  the 
charge  and  the  consequences  of  usury.     I  referred  to  the  case 
of  Ex  parte  Jones,  11  Yes.  332,  as  one  of  the  class  of  excepted 
cases.    There  a  country  banker,  who  had  in  the  usual  course  of 
his  business  discounted  bills  for  a  London  merchant,  charged  a 
commission  at  the  rate  of  two  shillings  six  pence  per  cent,  per 
month  for  the  time  the  bills  had  to  run,  besides  the  lawful  in- 
terest   It  was  held  by  Lord  Eldon  to  be  a  lawful  and  reason- 
able commission,  as  the  country  banker  had  to  provide  funds 
in  London  to  meet  the  bills,  and  there  was  no  color  or  device 
in  the  case  to  evade  the  statute. 
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The  cMe  of  HammeU  y.  lea,  1  Bos.  k  P.  144,  was  alao  re- 
ferred to  hj  toe  in  that  case  as  fonmng  another  exeeptioti.   The 
eoutitxy  banker  took  more  than  the  lawful  interest;  but  the 
email  enrplne  was  referred  to  the  expense  of  remitting  part  of 
the  loan  in  bills  on  London.    If  the  pertj,  says  Chief  Justice 
Eyre,  intentionally  takes  more  than  lawful  interest  for  the  for- 
bearanee  of  a  loan,  it  is  asniy;  ''bat  whether  more  than  lawful 
interest  is  intentionally  taken  upon  any  contract  for  such  for- 
bearance is  a  mere  question  of  fact  for  the  considemtion  of  the 
jniy^  and  must  always  be  colleoted  from  the  whole  ci  the 
transaction  as  it  passes  between  the  parties."    ''A  banker  is 
entitled  to  a  recompense  for  the  accommodation  he  affords  to 
his  customer,  in  remitting  to  London  by  bills  of  iimtf  days. 
It  is  a  fair  measure  of  recompense,  supposing  there  is  no  derice 
in  the  transaction,  and  that  the  remittance  is  not  intended  io 
be  used  as  a  color  for  putting  more  money  into  the  bankei's  pock- 
ets for  the  mere  forbearance  of  a  loan  than  is  allowed  by  law." 
Where  money  is  adyanced  under  particular  circumstances,  a 
man,  says  Book,  J.,  in  that  same  case,  may  be  warrsnted  in 
taking  more  than  five  per  cent.,  if  the  surplus  be  taken  for  ad- 
ditional expense,  risk  and  trouble. 

The  defendants  in  the  case  before  us  had,  under  the  direc- 
tions of  the  plaintiff,  taken  up  United  States  bank  stock,  that 
stood  pledged  to  a  mercantile  house  in  Philadelphia,  and  pro- 
cured the  transfer  and  transmission  of  it  to  them  at  New  Yoik, 
and  they  had  to  proTide  funds  at  Philadelphia  for  that  pur- 
pose, and  the  extra  charge  may  be  considered  as  a  reasonable 
compensation  for  this  extra  expense,  risk,  and  trouble.  If  the 
commission  stands  charged  upon  the  whole  balance  of  fif^- 
three  thousand  nine  hundred  and  seventeen  doUan  and  five 
cents,  instead  of  the  forty-four  thousand  dollars,  a  sniBeient 
explanation  may  be  presumed  to  have  been  given  at  the  time, 
and  we  may  adopt  the  words  of  Chief  Justice  Eyre  in  one  of 
the  cited  cases,  that  it  is  a  question  of  fact,  under  all  the  cir- 
cumstances, and  which  at  law  is  for  a  jury,  whether  the  oTer- 
plus  "  be  not  properly  referable  to  some  lawful  coUatenl 
consideration. "  There  may  be  a  few  dollars  in  that  item  beyood 
the  rate  of  one  half  per  cent,  on  the  Philadelphia  negotiation; 
but  there  ia  no  ground  to  conclude  it  was  intended  to  be 
usurious.  This  would  be  utterly  absurd  when  we  consider  the 
nature  and  magnitude  of  the  transactions.  And  as  the  plaintiff 
has  not  so  much  as  hinted  that  the  charge  was  unlawful  or 
usurious,  and  as  the  defendants  have  referred  it  to  the  head  d 
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a  €MioBiai7  commiaaion  for  their  agency,  it  woald  be  equally 
vnjuBt  ftnd  unwarrantable  to  stain  the  account  with  the  impu^ 
tatieB  of  usury.  I  am  persuaded  that  an  usurious  intention 
aerer  existed  in  the  case,  and  that  the  suggestion  is  entirely 
without  foundation  in  point  of  fact. 

The  great  object  of  the  bill  is  to  set  aside  the  sale  of  four 
handled  and  thirty  shares  by  the  defendants  in  January,  1819, 
by  having  the  same  declared  void.  This  is  the  prayer  of  it; 
hut  the  points  presented  in  writing  at  the  hearing  by  the  coun- 
m1  for  the  plaintiiF  have  a  more  correct  and  intelligible  object. 
Ihey  do  not  state  any  objection  to  any  items  in  the  account 
cnreBt,  for  the  balance  of  which  the  note  was  taken.  They 
confine  the  daim  to  an  account  to  be  rendered  of  the  four  hun- 
dred and  thirty  shares  at  the  highest  market  price  of  United 
States  bonk  shares  during  the  year  1818,  with  interest;  and 
fliat  the  sale  of  that  number  of  shares  by  the  defendants  in 
JiBuary,  1819,  shall  not  be  deemed  to  affect  the  rights  of  the 
jhmisS.  The  claim  assumes  that  the  defendants  sold  the 
aharee  of  the  plaintiff  during  the  year  1818;  and  the  answer 
denies  the  charge,  and  aTcrs  that  the  shares  of  the  plaintiff, 
deposited  with  them  as  collateral  security  for  the  note,  were 
not  sold  until  January,  1819,  when  they  were  authorized  to  sell 
them  upon  default  of  payment  of  the  note. 

The  plaintiff,  on  the  eleventh  of  February,  1818,  owned  four 
hmidred  and  thirty  shares  of  United  States  bank  stock  in  the 
possession  of  the  defendants,  and  which  stood  in  the  name  of 
ihe  defendants,  without  any  certificates  or  other  marks,  desig- 
nating them  as  the  property  of  the  plaintiff.  This  fact  is  to  be 
inferrod  from  the  manner  in  which  the  shares  came  into  the 
possession  of  the  defendants,  and  from  the  language  of  the 
pleadings,  and  from  the  absence  of  all  proof  in  opposition  to 
this  inference.  They  purchased  fifty  shares  for  the  plaintiff  in 
Jime,  and  sold  thirty  of  them  in  August,  1817.  It  is  to  be 
presumed  the  whole  fifty  stood  in  their  names;  for  nothing  is 
said  of  any  power  of  attorney  by  which  a  portion  of  them  was 
sold.  The  facility  of  negotiation  would  probably  have  dictated 
snch  a  course;  and  the  confidence  which  appears  to  have  been 
reposed  in  the  defendants  warranted  it.  In  September,  1817, 
they  purchased  sixty  shares  for  the  plaintiff;  and  in  December, 
three  hundred  and  fifty  shares  were  actually  transferred  to 
them  for  and  on  account  of  the  plaintiff.  These  three  hundred 
and  fifty  shares  stood  in  the  names  of  Biddle,  Wharton  &  Co., 
irithout  any  declaration  of  trust  designating  them  as  the  prop- 
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ertj  of  the  plaintiff;  for  no  power  was  given  to  Biddle,  Wliarton 
&  Co.  to  transfer  them  to  the  defendants.  The  eyidence  ib  also 
to  this  ejSect.  They  were  undistinguished  and  mixed  toother  bj 
B.,  W.  &  Co.  with  their  own  stock,  and  with  knowledge  of  this« 
the  plaintiff  directed  that  they  should  be  transferred,  and  ihej 
were  transferred  in  the  same  condition  to  the  defendants. 
These  are  irresistible  conclusions  of  fact  to  be  drawn  from 
the  case.  Whep  the  note  was  given  by  the  plaintiff,  the  de- 
fendants retained  in  their  possession  (to  use  the  language  of 
the  bill),  as  collateral  security,  the  before-mentioned  bank 
shares,  and  they  gave  a  receipt  to  that  effect  to  the  plaintiff;  and 
this  is  all  the  evidence  we  have  distinct  from  the  pleadings  of 
the  terms  upon  which  the  shares  were  to  be  retained. 

By  the  receipt,  the  defendants  acknowledged  ''  to  hold  four 
hundred  and  thirty  shares  of  stock  in  the  bank  of  the  United 
States  as  collateral  security  for  the  payment  of  the  note;   on 
payment  of  which  they  engage  to  re-transfer  the  said  four  hun- 
dred and  thirty  shares  to  the  plaintiff,"  etc.    The  receipt  does 
not  refer  to  any  specific  shares  designated  as  belonging  to  the 
plaintiff;   they  only  hold  four  hundred  and  thirty  shares  of 
United  States  bank  stock,  which  the  receipt  assumes  to  stand 
in  their  names,  because  upon  payment  of  the  note  they  are  to 
re-transfer  them  to  the  plaintiff;  and  when  they  engaged  to  re- 
transfer  the  said  four  hundlred  and  thirty  shares,  that  part  of 
the  receipt  referred  to  the  former  part  of  it,  and  could  not 
mean  to  mark  as  particular,  what,  in  the  antecedent,  was  gen- 
eral in  description;    nor  could   the  said  four  hundred  and 
thirty  shares  mean  anything  more  than  four  hundred  and  thirty 
shares.    It  meant  that  the  given  number  of  shares  should  be 
transferred,  and  it  meant  nothing  more;  for  there  was  nothing 
specific  but  the  number  and  the  quality  of  the  stock.     There 
was  nothing  else  to  which  it  could  apply. 

Here,  then,  we  have  the  plain  case  of  a  plaintiff  consenting 
that  the  defendants  should  retain  four  hundred  and  thirty 
bank  shares,  which  they  then  held  in  their  own  names,  for  him 
until  the  happening  of  a  certain  event;  and  yet  the  plaintiff 
complains  that  the  defendants  did  not  procure  certificates  for 
them  from  the  proper  bank  office  in  the  name  of  the  plaintiff, 
or  by  some  other  way  mark,  designate  and  identify  fotir  hun- 
dred and  thirty  shares,  so  that  they  should  appear  upon  the 
face  of  them  to  belong  to  the  plaintiff,  and  to  be  held  by  ihe 
defendants  in  trust  merely.  The  obvious  answer  to  that  com- 
plaint of  the  plaintiff  is:  "  Why  did  you  not  identify  them  yom> 
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uM  before  yon  consented  to  this  deposit?  You  knew  that  they 
stood  in  the  names  of  the  defendants,  and  you  acquiesced  in  it; 
and  the  presumption  is  that  you  intended  that  they  should  con- 
tinue to  be  so  held,  as  nothing  was  done  by  you  to  designate 
ihem,  or  sepaiate  them,  from  the  mass  of  other  shares  of  stock 
ID  the  possession  of  the  defendants;  and  as  no  instructions 
iiexe  given  to  them  on  the  subject,  they  were  to  retain."  They 
were  to  hold  four  hundred  and  thirty  shares  as  collateral  secur- 
ity ion  the  note;  and  they  retained  and  held  four  hundred  and 
thirty  shares  for  that  purpose  during  the  whole  year  1818,  and 
tbis  was  all  they  were  required  to  do  by  their  contract.  It  was 
the  basiness  of  the  plaintiff,  and  not  of  the  defendants,  to  des- 
ignate his  own  property,  and  to  give  it  such  description  and 
character  as  he  thought  proper.  If  the  plaintiff  was  apprehen- 
dve  of  the  casualties  of  trade,  and  wished  to  have  his  shares 
separated  from  the  common  fund  with  other  shares  held  by  the 
defendants,  he  should  have  directed  or  requested  that  act  to  be 
done.  The  defendants  were  not  bound  without  his  direction  or 
deaie  to  change  the  situation  or  condition  in  which  the  shares 
▼ere  when  the  contract  was  made;  and  which  situation  was 
blown  to  the  plaintiff. 

I  am  perfectly  satisfied,  from  the  history  and  nature  of  the 
transaction,  that  the  parties  intended  that  the  four  hundred  and 
thirty  shares  should  continue  to  stand  in  the  name  of  the  de- 
iendants.  This  was  the  usual  course  with  brokers  in  like  cases, 
and  stock  was  generally  left  standing  to  their  credit  on  the 
transfer  books,  without  taking  out  certificates.  It  was  the  most 
convenient  way  to  render  stock  pledged  as  a  collateral  security; 
an  efiident  security  under  the  authority  to  sell.  If  the  stock 
had  stood  in  the  plaintiff's  name,  a  power  of  attorney  to  trans- 
fer, in  case  of  default,  would  have  been  requisite;  and  none  is 
mentioned  as  having  existed  in  this  case. 

It  is  contended  on  the  part  of  the  defendants,  that  consider- 
ing the  manner  in  which  the  stock  in  this  case  was  acquired 
and  held  as  well  by  B.,  W.  &Co.  as  by  the  defendants,  and  con- 
sidering the  established  usage  and  practice  of  brokers  in 
sunilar  eases,  and  the  general  and  known  course  and  extent  of 
hndness  of  the  defendants  as  dealers  in  stock,  there  was  an 
implied  authority  from  the  plaintiff  to  the  defendants  to  sell 
or  pledge  the  stock  to  raise  money  to  meet  their  advances  in 
respect  to  this  very  plaintiff;  and  that  the  plaintiff  only  reserved 
to  himself  a  right  to  call  for  a  re-transfer  to  him  of  a  similar 
iiumberof  shares  on  payment  of  his  note.     I  think  the  facts 
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in  the  case  well  warxant  this  inference;  and  the  assent  of  the 
plaintiff  to  leaxe  the  stock  with  the  defendants^  withoot  desig- 
nation or  direction,  is  pxettj  conclnsive  evidence  that  such  a 
trust  and  confidence  was  within  his  contemplation. 

It  is  proved  by  the  witnesses  that  the  defendants  eanied  on 
Tery  extensive  operations  as  stock^farokers,  and  that  it  was  their 
practice,  and  one  well  known  to  those  who  dealt  with  them,  to 
nse  the  stock  deposited  with  them  for  the  purpose  of  raising 
money  for  advances  upon  it.    This  was  understood  to  be  within 
the  general  and  implied  powers  of  the  defendants  and  other 
dealers  in  stock,  in  cases  where  there  was  no  express  pzohibi- 
tion  to  the  contrary;  and  the  stock  held  by  them  in  their  ovm 
names,  or  with  blank  powers  of  attorney,  for  and  on  account  of 
others,  they  could  hypothecate  or  sell  under  the  same  implied 
power  to  sustain  their  advances.    There  was  nothing  unreason- 
able in  this,  for  it  was  founded  on  mutual  consent  and  under- 
standing, and  was  beneficial  to  the  owner,  by  enabling  him  to 
borrow  with  facility  money  upon  the  stock,  and  beneficial  to  the 
broker  by  enabling  him  to  supply  the  wants  of  his  customer. 
It  was  in  the  power  of  the  owner  of  the  stock  to  prohibit  the 
exercise  of  such  a  power,  and  to  have  the  stock  identified  and 
placed  in  his  name,  if  he  deemed  that  course  the  most  eligible; 
and  it  was  equally  in  the  power  of  the  broker  to  refuse  the 
loan  on  these  restricted  terms  of  deposit.    It  was  an  aflEur  of 
mutual  concert  and  arrangement,  and  no  one  had  any  right  or 
cause  to  complain  of  it. 

The  only  question  here  is,  was  not  this  arrangement  and  au- 
thority fairly  to  be  inferred  from  the  transactions  in  this  case, 
when  taken  in  connection  with  the  known  usage  and  practice  in 
this  particular  business  ?  I  think  so;  and  that  there  is  not  any 
sufficient  grotmd  upon  which  to  raise  a  doubt  as  to  the  correct- 
ness of  this  conclusion.  I  cannot  and  do  not  believe  that  thia 
arrangement  with  the  plaintiff  was  intended  as  a  mere  loan  of 
fifty-four  thousand  two  hundred  dollars  for  a  year,  and  that  the 
stock  was  intended  to  be  withdrawn  from  circulation,  and  to  be 
locked  up  and  to  be  idle  during  that  period,  vnthout  any  power 
in  the  defendants  to  apply  it  to  the  exigencies  of  their  business, 
arising  in  part  from  these  large  advances  for  the  use  of  the 
plaintiff.  The  good  sense  and  obvious  policy  of  the  transacUon 
speak  a  different  language.  There  was  perfect  reliance  placed 
by  the  defendant  in  the  ability  and  integrity  of  the  defendants 
to  replace  the  stock  when  the  note  was  paid,  and  there  is  nothing 
in  the  words  of  the  receipt  that  is  inconsistent  vnth  this  cod- 
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stmetioii  of  the  contract.  To  hold  a  given  number  of  shares 
mthoat  note,  certificate  or  mark  to  distinguish  them  from  a 
hrge^  undefined  and  ooustantlj  varying  mass  of  shares  belong- 
ing to  the  defendants,  or  under  their  entire  control,  evidently 
implies  that  they  were  to  be  used  like  the  other  parts  of  the 
{und,  and  all  that  ought  to  be  required,  or  was  intended  to  be 
required  in  this  case,  was  a  readiness  and  abUity  to  replace  the 
fi&ock  when  called  for. 

But  it  is  nnnecessary  to  press  this  point  any  further,  for  the 
defendants  in  their  answer  deny  that  they  did  sell  or  pledge  any 
part  of  the  four  hundred  and  thirty  shares  belonging  to  the 
plaintiff,  nntil  he  had  failed  to  pay  his  note.  They  admit,  how- 
ever, that  all  the  shares  so  transferred  to  them  were  indiscrim- 
inately placed  in  their  hands,  and  constituted  one  common  mass 
or  fund  subject  to  their  control,  and  from  which  they  were  au- 
thoiized  to  make,  and  did  make  such  transfers  and  appropria- 
tions as  the  exigencies  of  themselves  and  others  required.  They 
aver  that  ''there  was  no  time  during  the  year  1818  at  which  they 
were  not  possessed  of  shares  standing  in  their  own  names,  at  their 
abfiolute  and  uncontrolled  disposition,  to  an  amount  far  exceed- 
ing four  hundred  and  thirty  shares  in  number,  nor  any  moment 
in  which  they  would  not  have  been  ready,  willing  and  able  to 
have  transferred  the  said  shares  to  the  plaintiff  upon  payment 
of  the  note."  They  deny  every  allegation  in  the  bill  to  the  con- 
tiary,  and  they  further  aver  that  during  the  period  of  the  note, 
from  its  date  to  the  default,  ''they  had  always  held,  and  consid- 
ered themselves  as  holding,  a  much  greater  number  of  shares 
(than  those  belonging  to  the  plaintiff)  ready  to  be  transferred  to 
the  plaintiff  whenever  he  should  entitle  himself  to  require  such 
a  transfer/'  They  deny  that  "there  was  any  period  during  the 
year  1818  at  which  they  had  not  shares  or  certificates  for  such 
stock  in  their  possession,  in  their  own  names  and  under  their 
rightful  control,  to  an  amount  exceeding  four  hundred  and 
thirty  sharee,  over  and  above  those  which,  though  standing  in 
their  names,  may  have  been  the  property  of  other  persons." 

They  also  aver  "  that  there  was  no  time  at  which  they  had 
not  at  their  rightful  command  and  control  more  shares  than 
were  sufficient  to  meet  all  the  demands  which  any  person  or 
persons  could  lawfully  make  on  them  for  the  transfer  and 
delivery  of  shares."  They  further  aver  "that  one  thousand 
lune  hundred  and  thirty  shares  was  the  lawful  number  of  shares 
of  BQch  stock  which,  since  the  eleventh  of  February,  1818,  they 
W  in  their  possession,  standing  in  their  own  names  and  under 
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their  absolute  control,  and  for  the  sale  of  which  no  bai^gain  was 
made  by  any  person  with  them;  yet  they  admit  the  whole  of 
them  were  not  absolutely  their  own  property,  but  they  had  a 
good  right  and  lawful  authority  to  sell  and  dispose  of  them  as 
they  might  have  thought  proper."  The  defendants  deny  **  that 
they  at  any  time  committed  a  breach  of  trust  towards  aoy  of 
the  owners  of  shares  in  their  possession,  by  any  unauthorized 
disposition  of  the  same;  or  that  the  general  mass  or  fund  ot 
shares  under  their  control  was,  by  any  breach  of  trust  or  other- 
wise, rendered  inadequate  to  the  performance  of  the  trust  com- 
mitted to  them  by  the  owners;  or  that  they  were  by  any  meam 
incapacitated  to  replace  the  shares  of  the  plaintiff  without 
committihg  any  injury  or  breach  of  trust  towards  some  other 
person." 

Every  allegation  in  the  bill  material  to  the  claim  of  the  plaint- 
iff, is  thus  fully  and  explicitly  denied  in  the  answer;  and  the 
proof  which  has  been  produced  tends  to  corroborate,  and  there 
is  none  to  contradict  it.     The  lowest  number  of  shares  standing 
in  their  names  at  one  time  was  one  thousand  and  seventy-foor, 
and  by  means  of  powers,  not  less  than  one  thousand  nine  hon- 
dred  and  thirty.    I  am  aware  that  the  answer  has  been  sab> 
jected  to  minute  and  severe  criticism  by  the  learned  counsel  for 
the  plaintiff;  but  as  I  read  and  understand  it,  the  answer  is 
sufficiently  precise  and  explicit.     We  are  to  give  to  the  lan- 
guage of  it  the  plain  and  ordinary  interpretation;  and  I  should 
apprehend  that  if  I  were  to  weigh  every  word  and  sentence  in 
an  answer  with  piercing  and  critical  jealousy,  I  should  be  deal- 
ing with  it  "  too  curiously,"  and  perhaps  with  great  injustice. 

What  more  could  the  plaintiff  require  under  the  circom- 
stances  of  the  case,  and  what  injury  has  he  sustained?  If  the 
shares  had  been  identified  and  certificates  taken  for  them,  in 
the  name  of  the  plaintiff,  and  the  trust  explicitly  declared  on 
the  face  of  them,  they  would  have  remained  unsold  until  the 
time  they  were  actually  sold  under  the  contract.  It  is  not  to 
be  supposed  the  defendants  would  have  undertaken  to  sell 
shares  marked  with  the  name  of  another  owner,  and  under  the 
difficulty  and  delay  of  procuring  the  requisite  powers,  duly  ver- 
ified, so  long  as  they  had  other  shares  standing  in  their  own 
names.  It  was  sufficient  in  this  case,  under  the  contract 
between  the  parties,  that  the  defendants  had  always  an  ade- 
quate number  of  shares  on  hand  to  satisfy  the  plaintiff  during 
Uie  period  of  his  note,  and  according  to  the  terms  of  their  en- 
gagement; and  that  they  were  always  under  a  legal  and  moral. 
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88  well  as  actual  capacity,  in  point  of  fact,  to  transfer  the  four 
Irandred  and  thirty  shares  to  the  plaintiff  upon  due  demand. 
I  have  seen  no  reason  to  doubt  of  the  construction  which  I  gave 
to  the  contract,  and  of  the  equitj  and  justice  of  the  doctrine 
which  was  applied  to  the  case  when  the  cause  was  formerly 
before  the  court  on  a  motion  to  dissolve  the  injunction:  4 
Johns.  Gh.  490  [8  Am.  Dec.  606]. 

There  is  no  kind  of  analogy  between  this  case  and  the  tortious 
mixture  of  another's  property  with  one's  own,  so  that  a  separa- 
tion cannot  be  made.    The  shares  of  the  plaintiff  and  of  the 
defendants  were  mixed  together  by  common  consent;  there  was 
no  doubt  in  the  case,  and  the  plaintiff  agreed  that  his  shares 
•hoold  remain  in  that  situation;  and  all  that  justice  could  re- 
quire is,  that  the  defendants  should  be  answerable  for  the  given 
niunber  of  shares  when  the  plaintiff  entitled  himself  to  demand 
them.    Nor  have  the  cases  oiBosiock  v.  Bldkeney  and  Forreti  v. 
AcMs,  2  Bro.  653;  4  Yes.  492,  referred  to  by  the  plaintiffs 
eotmsel,  any  application;  for  these  cases  and  the  general  rule 
so  folly  admitted  in  Devaynes  v.  Noble ^  1  Merivale,  580,  581, 
rappose  a  breach  of  trust  in  the  trustee  selling  stock  contrary 
to  his  duty.    But  here  the  breach  of  trust  is  denied,  and  there 
is  no  proof  of  it.     On  the  contrary,  the  case  shows  that  the 
defendants  always  retained  on  hand  as  many  as  four  hundred 
and  thirty  shares,  and  which  the  defendants  had  a  right  to  say, 
and  which  the  law  will  say  for  them,  were  the  shares  deposited 
by  the  plaintiff. 

The  case  of  Le  Crcy  v.  Eastman^  10  Mod.  499,  contains  prin- 
ciples much  more  pertinent.  Neve,  the  defendant,  held  nine 
hundred  and  ninety  pounds  in  South  Sea  stock  in  trust  for  the 
plaintiff.  The  stock  stood  in  his  name,  and  he  gave  a  note  de- 
claring the  trust.  •  Five  hundred  pounds  of  it  was  afterwards 
transferred  to  the  plaintiff,  and  a  bill  was  filed  to  account  for 
the  residue  at  the  then  price  of  stock.  The  defendant  admitted 
in  bis  answer  that  he  had  mortgaged  one  thousand  pounds  of 
stock,  and  had  sold  out  all  the  stock  in  his  own  name,  except 
eighty  pounds;  but  he  had  more  than  enough  in  another  per- 
son's name  to  have  answered  the  trust,  if  the  plaintiff  Lad 
u^ted  upon  a  transfer;  and  he  offered  the  residue  of  stock  due 
^  plaintiff,  to  four  hundred  and  ninety  pounds,  with  the  divi- 
^nds.  Lord  Chancellor  Parker  held  that  the  defendant  was 
sccoontable  only  for  the  stock  and  dividends,  and  not  for  the 
pnce  at  which  the  stock  was  held.  He  observed  that  as  one 
hnndred  pounds  South  Sea  stock  was  not  to  be  **  specificated  " 
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from  another,  equity  will  never  adjudge  a  man  to  have  broken 
his  trust  in  a  higher  degree,  when  he  maj  with  equal  reaaon  be 
adjudged  to  have  broken  it  in  a  lower;  and  that  the  stock 
mortgaged  must  be  esteemed  the  stock  of  the  plaintiff,  and  the 
stock  sold  that  of  the  defendant. 

To  apply  the  doctrine  of  Lord  Parker  to  this  case,  as  ihei« 
was  no  criterion  agreed  on  by  the  parties  or  declared  by  the 
plaintiff,  by  which  four  hundred  and  thirty  shares  of  United 
States  bank  stock  were  to  be  distinguished  from  other  four 
hundred  and  thirty  shares,  the  four  hundred  and  thirty  shaies 
remaining  with  the  defendants  during  the  year  1818,  most  be 
esteemed  the  shares  of  the  phuntiff,  and  the  shares  sold,  those 
of  the  defendants.  The  conclusion  is  just  as  natural,  proper 
and  reasonable  in  this  case,  as  in  the  other;  and,  in  this  respeet, 
the  decision  of  Lord  Parker  is  an  authority  directly  beazing  oa 
the  case. 

I  shall  accordingly  declare,  that  there  is  no  just  ground  for 
the  charge  or  suggestion  made  on  the  part  of  the  plaintiff,  that 
the  defendants  had  received,  or  ought  to  have  received,  or  were 
accountable  for  the  July  dividend  on  the  fifty  shares  mentioned 
in  the  pleadings  and  debited  under  the  date  of  the  fifth  of  July, 
in  the  general  account  current  therein  also  referred  to,  or  that 
the  charge  of  two  hundred  and  eighty-two  dollars  and  ninefy- 
five  cents  in  the  said  account  of  the  date  of  the  eleTenih  oi 
February,  1817,  was  usurious,  unlawful  or  unjust.  And  I  shall 
further  declare  that  the  defendants  are  not  g[iulty  of  any  bieacli 
of  trust  as  charged  in  the  bill,  and  that  fournundred  and  thirty 
shares  of  United  States  bank  stock,  belonging  to  the  plaintiff, 
and  held  by  the  defendants  as  collateral  security,  according  to 
the  terms  of  the  contract  of  the  eleventh  of  February,  1818,  be- 
tween them  and  the  plaintiff  and  stated  in  (he  pleadings,  con- 
tinued to  be  held  by  them,  according  to  the  said  contract  until 
the  sale  thereof  in  January,  1819,  under  a  provision  of  the  said 
contract.     The  bill  is,  accordingly  to  be  dismiBBfld  with  costs. 

Decree  accordingly. 

The  subject  of  the  validity  of  charges  on  their  face  pmporting  to  be  for 
commissions  in  the  ordinary  coarse  of  commercial  transactions  received  an 
examination  in  the  recent  case  of  MaUheua  y.  Coc,  70  K.  Y.  239,  the  deoinoa 
of  which  in  Nourte  v.  Prime,  was  noticed  with  oommendatioo.  Alten,  J.,  ex* 
pressing  the  opinion  of  the  court,  said,  referring  to  contracts  to  pay  comniii- 
sions:  ''Such  contracts  proper  and  usual  in  form  may  be  made  coven  for 
usury,  and  when  this  fact  is  established  by  competent  proof  they  are  withia 
the  condemnation  of  the  laws  against  usury  and  void.  The  qneslian  im  vpoa 
contracts  for  the  transaction  of  a  commission  business  in  eoonectioBL  vitk  the 
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ne  of  woai&f,  whether  a  &ir,  roaaonaUe,  qsoaI  end  enitemary  tllowxnce  for 
the  tfoaUe  and  inoonyenience  of  trenaecting  the  hnsinafle  on^  has  heen  ae- 
cared,  or  whather,  under  the  gaiae  of  e  commiaaion  for  aervicea,  trouble  and 
expenaes  the  lender  hea  aought  to,  and  haa  reaerved  and  aecured  to  himaelf 
compenaation  for  the  nae  of  hia  money  in  exceaa  of  the  rate  of  intereat  allowed 
by  law.  The  oontEaeta  are  not  neceaaarily  nanrioiia  and  the  onus  ia  upon  the 
party  aeeking  to  impeach  them  for  uauiy,  to  prove  the  guilty  intent,  and  that 
the  contract  ia  a  cover  for  uaury  and  for  the  loan  of  money  upon  uanry: 
Tkomas  ▼.  Murray,  32  N.  Y.  605;  Booth,  v.  Sweuy,  4  Seld.  280;  Smith  v. 
ilmin,  27  N.  Y.  137." 

In  Co^U  v.  Flack,  93  U.  S.  (3  Otto),  the  poaition  taken,  that  commiaaiooa 
beyond  the  rate  allowed  for  intereat  on  money  were  legal,  there  being  no  at- 
tempt or  intention  to  evade  the  lawa  againat  uanry,  waa  declared  aoond. 

The  general  law  on  the  anbject  of  intereat  ia  conaidered  in  the  note  to 
JMOedbT.  iVvMeft,  6  Am.  Dea  188. 


Kane  v.  Bloodgood. 

(7  Jon».  Ob.  00.] 

8ua«TB  or  LDOfAXKMrs  in  BQinrr. — The  atatute  of  Umitatioiia  is  a  good 
plea  in  eqiiity  aa  well  as  at  law.  Bnt  thoae  technioal  and  iwiUniiing 
trufta  whieh  are  not  eogaisable  at  law,  bat  fall  within  the  proper, 
peeoliar,  and  ezcloaive  juriadiction  of  a  ooort  of  equity  are  not  affected 
by  the  statute. 

ImL— The  statute  of  limitations  receives  the  same  conatmction  and  applica- 
tMo,  in  analogoaa  cases,  in  equity  as  at  law. 

bsK^-Oouo&asioir  as  Tbdbtb.— -The  liability  of  an  inooiponted  eompany 
to  pay  the  dividends  on  certain  shares  owned  by  the  plaintiff  is  not  sash 
a  tnst  as  will  take  the  case  out  of  the  statute  of  limitrfitiona. 

PtiAsnio  Statutb,  whbn  no  Bar.— A  pure  plea  of  the  atatute  ia  no  bar, 
wh«re  there  are  drcumatancea  stated  in  the  bill  which  take  the  case  oat 
d.%  unless  the  plea  be -accompanied  with  an  averment  or  answer,  de- 
itnying  the  f oioe  of  those  dieamstsaoss. 

Bill  to  recover  dividends  on  certain  shares  in  the  Hamilton 
manufaetming  society,  praying  a  discovery  and  satisfaction, 
i&d  an  accoonting.  The  chancellor  states  the  case,  and  reviews 
tHe  pleadings. 

A.  Van  Veehien  and  Eienry,  for  the  plaintiff. 

K  Bleecker,  for  the  defendants. 

Kert,  Chaoicellor.  The  defendants  have  pleaded  the  statute 
of  limitations  to  so  much  of  the  bill  as  seeks  satisfaction  for  the 
dindonds  or  profits  on  seven  shares  of  the  stock  of  the  society, 
assigned  by  lieonard  Gansevoort  to  J.  and  A.  Kane,  and  which 
•ocraed  between  the  first  of  May  and  ninth  of  October,  1804 ;  and 
to  80  much  of  the  bill  as  seeks  satisfaction  for  the  dividends  or 
pn^U  on  a  share  of  the  said  stock  described  in  the  bill  as  share 
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No.  41 9  prior  to  the  first  of  July,  1815,  and  also  to  so  mnch  of 
the  bill  as  calls  for  an  account  and  payment  of  moneys  alleged 
to  have  been  advanced  or  paid,  laid  out  or  expended,  for  the 
use  of  the  society,  or  at  their  request,  by  J.  K.  between  the 
first  of  May,  1808,  and  the  fifteenth  of  October,  1814. 

The  cause  was  set  down  for  hearing,  and  argued  upon  the 
bill  and  plea;  and  on  the  sixteenth  of  October,  a  decretal  order 
was  entered,  declaring  and  adjudging  the  plea  to  be  good  and 
sufficient  to  so  much  of  the  bill  as  it  covered.  A  rehearing  was 
applied  for  in  respect  to  the  claim  for  the  dividends,  and 
granted.  A  revision  of  the  decree  allowing  the  plea,  as  to  the 
account  of  J.  K.  gainst  the  society  for  the  expenditnre  of 
moneys  for  their  use,  was  not  asked  for  in  the  petition  for  a  re- 
hearing. I  had  allowed  the  plea  as  to  that  charge,  because 
more  than  six  years  had  elapsed  between  the  date  of  the  last 
item  in  the  account  and  the  filing  of  the  bill,  and  beeanae  no 
admission  of  the  account  or  of  any  part  of  it  appeared  to  have 
been  made  within  the  six  years,  by  or  under  the  authority  of 
the  society.  The  cause  has  been  well  and  ably  argued  upon 
the  rehearing,  and  I  have  attentively  examined  all  the  author- 
ities to  which  I  have  been  referred,  or  to  which  I  have  been 
directed  by  my  own  researches.  I  have  likewise  bestowed  the 
best  consideration  in  mj  power  on  the  reasoning  of  the  counsel, 
and  the  doctrine  of  the  cases,  with  a  view  to  arrive  at  a  just 
and  satisfactory  conclusion. 

1.  The  first  point  is  as  to  the  dividends  or  profits  on  the  seveD 
shares  between  May  and  October,  1804.  The  bill  charges  that 
L.  O.,  on  the  tenth  of  September,  1804,  owned  seven  shaies  of 
stock  of  the  Hamilton  manufacturing  society,  and  that  he  then, 
for  a  valuable  consideration,  assigned  them  to  J.  and  A.  Eane, 
with  all  th  J  profits  arising  thereon  from  the  first  of  May  preced- 
ing, by  an  indorsement  on  the  certificates  of  those  shares,  sod 
which  certificates  were  under  the  corporate  seal  of  the  society. 
The  certificates  were  delivered  by  J.  and  A.  Kane  to  the  societj» 
or  to  their  factor  for  them,  and  by  them  retained,  and  on  the 
ninth  of  October,  1804,  new  certificates  for  six  of  the  shares 
were  given  in  lieu  of  the  former  ones,  ''thus  recognizing/'  as  the 
bill  charges,  ''the  right  of  J.  and  A.  Kane  to  the  shares,  and  to 
the  profits  thereon  from  the  first  of  May  preceding."  The  bill 
further  charges  that  the  society,  notwithstanding  they  became 
trustees  to  J.  and  A.  Kane  for  the  profits  aforesaid,  refused  to 
pay  the  profits  arising  on  the  seven  shares  between  May  and 
October,  though  they  were  frequently  demanded  of  the  society. 
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and  of  their  factor,  and  that  the  refoaal  was  under  '*the  false 
and  fraudulent  pretense''  that  the  profits  had  been  carried  to 
the  aooount  of  L.  O.  with  the  society  and  their  factor,  and  that 
on  such  account  he  was  indebted  to  the  society  on  the  ninth  of 
October,  1804,  beyond  these  profits. 

It  is  further  stated  in  the  bill  that  the  account  of  L.  O.  with 
the  factor  (and  which  factor  received  the  rents  and  profits  due 
to  the  society,  and  kept  the  accounts  of  the  society,  and  with 
the  stockholders,  and  paid  them  their  profits  under  the  di- 
rectioD  of  the  society),  stood  on  his  books  of  the  dat^  of  the 
ninth  of  October,  1804,  with  a  credit  of  dividends  to  first  ol 
Miay,  1804,  and  a  balance  due  to  the  society  of  eight  hundred 
and  sixty-seyen  dollars  and  seventy-nine  cents  for  glass,  and 
that  the  dividends  so  credited  had  arisen  on  the  seven  shares, 
and  been  duly  declared  and  authorized  to  be  paid.    The  further 
credit  which  had  accrued  to  L.  O.  for  profits  on  the  seven  shares 
from  the  first  of  May  to  the  ninth  of  October,  1804,  amounted 
to  five  hundred  and  sixty-five  dollars  and  fifty-two  cents,  and 
had  been  lictually  credited  to  L.  O.  on  the  books  of  the  factor 
to  that  amount,  and  had  been  duly  declared  and  authorized  to 
be  paid  on  those  shares.    But  it  is  averred  that  there  never  had 
been  any  actual  payment  of  these  dividends  so  accruing  between 
May  and  October  to  L.  O.,  and  that  the  society,  notwithstand- 
ing "the  false  and  fraudulent  pretense  aforesaid,"  received  and 
held  the  same  in  trust  for  J.  and  A.  Kane,  and  are  now  liable 
to  account  for  the  same,  with  all  the  interest  which  had  accrued 
thereon.    The  payment  has  been  withheld  under  the  false  and 
fraudulent  pretense  that  these  profits  had  been  accounted  for 
with  L.  O.    The  bill  then  states  that  the  claim  to  the  dividends 
on  the  seven  shares  from  the  first  of  May  to  the  ninth  of  Octo- 
ber, 1804,  was  duly  assigned  for  a  valuable  consideration  on  the 
fifth  of  July,  1819,  by  J.  K.,  survivor  of  J.  and  A.  K.  to  the 
plaintiff,  O.  Kane,  who  now  claims  the  same. 
.    These  are  all  the  material  facts  in  the  bill  concerning  that 
particular  claim ,  and  I  cannot  consider  that  claim  as  being,  on 
the  ninth  of  October,  1804,  or  at  any  time  since,  a  mere  tech- 
mcal  trust,  the  creature  of  a  court  of  equity,  and  cognizable 
only  in  equity.     The  profits  on  those  shares,  from  the  first  of 
May,  passed  with  the  assignment  of  the  shares  on  the  tenth  of 
September.     They  were  growing  profits  not  then  ascertained 
and  liquidated  or  appropriated,  and  they  passed  with  the  shares 
themselves  as  incident  thereto,  not  only  by  the  express  words, 
bat  by  the  legal  operation  of  the  assignments;  and  the  society, 


bj  iasmng  new  certjficaieB  to  J.  and  A..San6»  tm  the  nistti  of 
October  foUomng,  founded  upon  the  aaaigomeiitfly  did,  in  the 
hmgaage  of  the  bill,  recognize  tiieir  light  under  the  anign- 
xnents,  and  which  right  was  just  as  valid  as  the  intermediate 
profits  as  to  the  shares  to  which  they  were  attached.  The  so- 
ciety, as  to  the  profits,  were  liable  to  account  to  J.  and  A.  Kane, 
as  being  owners  of  the  stock  before  these  profits  had  been  as- 
certained and  declared.  An  action  of  account  would  have  lain 
against  the  society,  in  the  character  of  receivers  of  so  mudi 
money  for  the  use  of  J.  and  A.  Eane.  I  apprehend,  also,  that 
an  action  on  the  ease  for  so  much  money  had  and  received  to 
the  use  of  the  assignees  would  have  lain  against  the  society. 
The  pretense  that  those  intermediate  profits  had  been  accounted 
for  with  L.  O.,  the  bill  avers  to  have  been  a  false  pretense,  and 
that  there  never  had  been  any  payment  of  those  profits  to  L. 
G.,  and  that  the  society  held  the  same  in  trust  for  J.  and  A. 
EJuie.  The  society  had  been  put  in  default  by  a  demand  and 
refusal  which  is  averred.  We  must  assume  these  allegations  of 
fact  in  the  bill  to  be  true  and  just;  and  a  plain  oaae  of  a  de- 
mand actionable  at  common  law  is  stated  in  the  bill.  Tbo  facts 
charged  prove  the  validity  and  legality  of  the  demand.  There 
is  not  even  color  given  by  the  bill  to  the  inference  of  any  real 
defense  on  the  part  of  the  sociel^,  if  an  action  at  law  had  been 
brought  by  J.  and  A.  Kane,  after  the  ninth  of  October,  180i. 
If  the  factor  had  credited  these  profits  to  L.  G. ,  he  did  it  with- 
out authority  from  the  sociely,  for  none  is  pretended,  and  L. 
G.  had  no  right  to  ask,  demfuid,  or  receive  these  profits  on  the 
face  of  his  assignment.  The  right  of  J.  and  A.  Eane  to  tiMse 
profits  was  not  contingent  or  executory,  but  absolute;  andfmm 
the  facts  charged  in  the  bill  the  condosion  was  very  propedj 
drawn  that  the  pretenses  upon  which  the  society  refused  to 
accede  to  the  demand  of  payment  were  false  and  fraudulent 

But  it  is  quite  unnecessary  to  examine  into  the  merits  of  the 
defense  which  the  society  might  have  set  up  in  opposition  to 
the  claim  of  J.  and  A.  Eane,  in  (sise  an  action  at  law  or  in 
equiiy  had  been  brought  in  due  season.  It  is  sufficient  for  the 
purpose  of  the  present  inquiry  that  the  assignees  of  the  stock 
bad  a  remedy  at  law  for  the  profits  or  dividends;  and  we  have 
no  reason  to  suppose  that  their  legal  remedy  would  not  have 
been  as  full  and  efiectual  in  reference  to  that  specific  demand 
as  a  bill  in  equity;  or  that  the  society  had  the  means  of  makiBg 
a  better  defense  at  law  than  in  equity.  What  then,  I  may  he 
permitted  to  ask,  is  to  take  this  part  of  the  demand  out  ef  the 
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■tstuts  of  limitaMonB?  The  cooiiBel  for  the  phdntifb  contend 
that  this  is  the  case  of  a  direct  or  express  trust  between  trustee 
and  cestui  que  trusty  and  so  not  within  the  statute;  and  they 
have  likewise  contended,  though  I  do  not  percei?e  that  this 
poist  has  been  pressed  upon  the  hearing,  that  the  defendants, 
VBgaoDL  the  dissolution  of  the  corporation,  became  trustees  bj 
ifiitoe  of  the  aot  of  the  ninth  of  April,  1811,  1  N.  B.  L.  sess. 
M,  eh.  236,  and  were  bound  bj  the  directions  of  the  statute  to 
puj  all  iiie  coxpozate  debts,  of  which  this  was  one. 

The  objeetion  that  the  soeietj  held  the  money  in  question  in 
the  chaxacter  of  larostees,  and  that  this  was  a  trust  which,  upon 
equity  psinciples,  was  not  within  tiie  statute,  has  been  the  main 
object  of  discussion  in  the  cause;  and  there  is  ground  for  a 
good  deal-  of  embazYassment  in  the  examination  of  Idie  question, 
wnang  from  the  loose  manner  in  which  tiie  rule  is  often  men- 
tioned in  the  boolos,  and  the  want  of  consistency  as  well  as 
pfedsiun  in  the  series  of  cases  applicable  to  the  point. 

I  cannot  assent  to  the  proposition  that  all  cases  of  direct  and 
eipiuua  tniBt,  and  arising  between  trustee  and  cestui  que  trusty 
sie  to  be  withdrawn  from  the  operation  of  the  statute  of  limita- 
tion, notwithstanding  a  clear  and  certain  remedy  exists  at  law. 
The  wotd  trust  is  often  used  in  a  Tefy  broad  and  comprehensiYe 
asBse.  Ereiy  deposit  is  a  direct  trust.  Every  person  who  re- 
ontes  money  to  be  paid  to  another,  or  to  be  applied  to  a  particu- 
lar purpose  to  which  he  does  not  apply  it,  is  a  trustee,  and  may 
be  sued  either  at  law  for  money  had  and  received,  or  in  equity,  aa 
a  trustee,  for  a  breach  of  trust:  Willes,  C.  J.,  in  Scott  v.  Wur- 
man, Willes,  404, 405.  The  reciprocal  righte  and  duties  founded 
upon  the  various  species  of  bailment,  and  growing  out  of  those 
relations  between  "  hirer  and  letter  to  hire,  borrower  and  lender, 
depoeitary  and  person  depositing,  a  commissioner  and  an  em- 
ployer, a  receiver  and  a  giver  in  .pledge,''  are  all  cases  of  direct 
and  express  trust;  and  these  contracts,  as  Sir  William  Jones 
observes  (Jones  on  Bailment,  p.  2),  are  "  among  the  principal 
aprings  and  wheels  of  civil  society."  Are  all  such  cases  to  be 
ishen  out  of  the  statute  of  limitetions  under  the  notion  of  a 
tmst,  when  one  of  the  parties  selecte  his  remedy  in  this  court  f 
A.  review  of  the  decisions  will  enaUe  us,  as  I  apprehend,  to  de- 
duee  from  them  a  safer  and  sounder  doctrine;  and  to  establish, 
upon  the  solid  foundations  of  authority  andpolicy ,  this  rtrle,  that 
tiie  tsiials  intended  by  the  courte  of  equity,  not  to  be  reached 
or  affected  by  the  statute  of  limitations,  sm  those  teohnical  and 
oontfaning  tmata  whudt  aro-  not  at  all  oognicablie'at  law,  but 
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fall  within  the  proper,  peculiar  and  exduslTe  jurisdiction  of 
this  court. 

The  earliest  case  I  have  met  with  on  the  subject  is  that  of 
Harrison  y.  Lucas,  1  Co.  Bep.  67;  15  Car.  I.,  in  which  a  plea 
of  the  statute  of  limitations  was  overruled,  and  the  court  was 
of  opinion  the  plaintiff  had  no  remedy  at  law.  The  case  is  so 
briefly  stated  that  we  cannot  attach  much  weight  to  it.  We  do 
not  know  even  the  cause  of  action;  it  is  only  to  be  noted  for 
suggesting  the  very  distinction  taken  and  acted  upon  after- 
wards. But  in  the  time  of  Charles  II.  there  were  some  decisions 
which  applied  the  doctrine  that  trusts  were  not  within  the  stat- 
ute, to  cases  that  would  not  now  bo  deemed  to  warrant  the 
application. 

Thus,  in  Heath  t.  Henley,  1  Ch.  Cas.  20;  2  Ch.  Bep.  5;  15 

Gar.  11.^  the  defendant  was  sued  for  an  account  of  moneys,  re- 

<oeived  by  him  as  a  prothonotary  of  the  E.  B.,  for  and  on  behalf 

*of  the  C.  J.,  who  was  the  plaintiff's  testator.     The  plea  of  the 

statute  of  limitations  was  objected  to,  on  the  ground  that  this 

was  not  a  trust  within  the  statute,  and  the  defendant  was 

''Ordered  to  answer.     According  to  this  case,  then,  every  person 

'^who  receives  money  to  another's  use,  is  a  trustee  who  is  to  be 

placed  out  of  the  protectio^n  of  the  statute,  if  the  party  elects 

to  sue  him  in  chancery,  instead  of  suing  him  at  law;  but  I  am 

persuaded,  upon  the  authority  of  the  more  modem  cases,  sach 

a  proposition  cannot  be  maintained. 

So  in  Sheldon  v.  WeUman,  1  Ch.  Cas.  26;  15  Car.  U.,  the  bill 
was  for  an  account  of  money  delivered  by  the  testator  to  the 
defendant  to  compound  for  his  estate  sequestered  by  govern- 
ment, and  the  statute  was  pleaded  and  the  plea  overruled,  be- 
cause the  money  was  delivered  on  a  trust.  The  same  observar 
tion  will  apply  to  this  case;  an  action  at  law  would  lie  for 
money  had  and  received,  and  if  the  decision  was  .sound  equity 
doctrine,  it  would  follow  that  the  party  seeking  for  an  account 
of  his  money,  could,  at  his  pleasure,  escape  from  the  bar  of  the 
statute,  by  shifting  the  suit  from  one  forum  to  another.  It 
would  likewise  put  an  end  to  the  well  known  and  vastly  cou- 
irenient  and  remedial  action  at  law  for  money  had  and  received, 
in  every  case  where  the  demand  was  of  six  gears'  standing,  and 
it  would  go  very  great  lengths  towards  defeating  the  policy  and 
provisions  of  the  statute. 

Again,  in  Lord  HoUia'  case,  2  Vent.  345;  25  Car.  11.,  one  hnn* 
dred  pounds  was  lent  by  his  wife  to  be  disposed  of  as  she 
should  direct,  and  on  a  bill  for  the  money,  the  plea  of  the  stat* 
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ute  was  ovemiled,  as  this  was  looked  upon  as  a  deposUum  and 
a  trust  thereon  to  the  wife.  This  case,  if  it  were  a  just  authority, 
would  in  a  great  degree  annihilate  the  action  at  law  for  monej 
lent,  and  as  Lord  Harwicke  observed,  in  a  case  which  I  shall 
presently  mention:  "  Every  bailment  might  as  well  be  said  to 
be  a  trust  as  this/'  I  have  therefore  no  difBculty  in  disregarding 
the  authority  of  these  few  loose  and  carelessly  reported  cases 
in  the  time  of  Charles  II.,  in  which  we  have  only  a  brief  note 
of  the  decision,  without  any  reasoning  or  illustration. 

It  is  well  settled,  that  the  statute  of  limitation  is  a  good  plea 
tn  equity  as  well  as  at  law.  This  has  been  the  uuiformly 
acknowledged  doctrine  ever  since  the  statute  of  Jac.  I.  was 
enacted.  A  demand  for  two  thousand  pounds  was  held  barred 
by  the  statute,  as  early  as  9  Car.  I.,  in  Kennedy  Y.^Vanlove,  1 
CL  Bep.  38;  and  again  in  Pearson  y.  PuUey,  1  Ch.  Cas.  102;  20 
Car.  U.,  the  lord  keeper  said  he  considered  twenty  years  to  be 
a  fit  time  within  which  a  mortgage  was  to  be  redeemable,  in 
imitation  of  the  statute  of  limitations  in  real  actions.  So  early 
were  the  statutes  of  limitations  admitted  to  be  the  rule  of  decis- 
ion in  equity  as  well  as  at  law,  and  though  the  courts  of  equity 
weze  not  within  the  words  of  the  statutes,  the  time  presented 
by  them  was  adopted  by  analogy,  as  a  fit  and  just  period  for  a 
bar  in  equity  of  analogous  claims.  The  great  and  marked  ex- 
ception to  this  ordinary  application  of  the  statute  to  equity 
cases  exists  in  the  matter  of  trusts  falling  exclusively  vnthin 
equity  jurisdiction. 

The  first  case  that  gave  anything  like  precision  to  the  defi- 
nition of  a  trust  not  affected  by  the  statutes  was  that  of  Lockey 
T.  Lot^cey,  decided  by  Lord  Macclesfield  in  1719,  Prec.  in  Ch. 
^18.  That  was  a  bill  for  an  account  of  the  profits  of  an  estate 
nceived  while  the  plaintiff  was  an  infant,  and  the  bill  was  not 
filed  until  six  years  after  he  came  of  age.  The  case  does  not 
state  the  exact  character  and  relation  of  the  defendant;  though 
I  should  infer  from  one  part  of  the  case  that  the  defendant  had 
i^n  in  possession  and  received  the  profits,  not  as  a  tort-feasor, 
but  under  an  agreement  constituting  him  a  trustee  for  the  in- 
fant. The  lord  chancellor  was  clearly  of  opinion  '*that  where 
cne  receives  the  profits  of  an  infant's  estate,  and  six  years  after 
his  coming  of  age  he  brings  a  bill  for  an  account,  the  statute 
of  limitations  was  a  bar  to  such  suit,  as  it  would  be  to  an  action 
of  account  at  common  law;  for  this  receipt  of  the  profits  of  an 
^anf  8  estate  was  not  such  a  trust  as  being  a  creature  of  a 
^OQxi  of  equity  the  statute  shall  be  no  bar  to,  for  he  might 
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hAYB  had  his  action  of  aoooQnt  agalnai  him  ai  hiw,  and  theie- 
fore  no  neeesidiy  to  come  into  this  court  for  the  aoeonni.  If 
the  infant  lies  hy  for  eix  years  afti^r  he  comes  ol  age,  ais  he  is 
barred  of  his  action  of  account  at  law,  so  shall  he  be  of  his 
remedy  in  this  court;  and  there  is  no  sort  of  di£Eecenee  in  rea* 
son  between  the  two  cases/' 

The  doctrine  of  this  case  is,  that  the  trusts  wfaidi  ate  not 
within  the  statute,  are  those  which  are  creatures  of  the*  court 
of  equity  and  not  witiiin  the  cognizance  of  a  court  ol  law; 
and  that  as  to  those  other  trusts  which  are  the  ground  of  an 
action  at  law,  the  statute  is,  and  in  reaison  ought  to  be  as  much 
a  bar  in  the  one  court  as  in  the  other.     The  statofte  is  a  bar  to 
a  bill'  for  an  aceount  when  it  woold  be  a  bar  to  an  aoiion  of 
account  air  common  law>  for  the  same  matter^  and*  foof  wUeh  the 
party  might  have  had'  his  action  of  account.    The  case  iMs  so 
understood  by  Lord  Bedesdale,  and  he.  cites  it  m&.  appzobsr 
tion  in  a^case  which  I  shall  hereafter  refer  te,  to  shew  that  a 
courts  of  equity  is  as  much  barred  as  a  court  of  law  by  the 
statute  of  i  limitations.    This  single  case,  resting   upon  such 
authoriiy,  and  with  such  marked  and  significant  disgrimiuation 
between  the  character  of  the  trosts  that  are  within  and  without 
the  operation  of  the  statute  appeals  to  me  to  be  deciBife  iqpon 
the  point  now  under  consideration. 

The  case  of  Lawley  v.  LauHey^  9  Mod.  32;  9  Oeo.  L,  arose  soon 
after,  before  the  same  lord  chancellor;  aad  it  cannot  readily  be 
supposed  that  he  intended  by  anything  in  this  case  to  interfere 
with  a  rule  he  had  shortly  before  so  explicitly  declared  aod 
illustrated.  In  this  case  lands  were  settled  by  will  on  tmstees, 
and  one  of  the  trusts  was  that  if  the  son's  wife  surrived,  she 
was  to  receive  the  rents  and  profits  of  the  lands,  as  the  ssme 
were  at  that  time  let.  Her  husband  afterwards  greaUy  in- 
creased the  rents,  and  upon  his  death  the  wife  enjoyed  the 
whole  of  the  rents,  making  no  distinction  between  the  original 
and  the  additional  rent.  A  number  of  years  after  her  death, 
her  executor  was  sued  by  the  devisee  in  tail,  being  a  grandson 
of  the  testator,  for  an  account  of  the  surplus  rents  reeeived  hf 
her  and  by  her  executor.  The  plea  of  the  statute  of  limitationB 
was  overruled,  "  because  .the  estate  in  law  was  in  trustees/'  and 
the  executor  was  decreed  to  accotmt  for  the  improved  rants  re- 
ceived by  her,  or  by  him  since  her  death. 

There  is  no  reason  given  for  l^is.  decoree  bat  whaA  is  to  be 
inferred  from  the  single  observation,  thai  the  estate  in  law  was 
in  trustees,  and  that  must  be  undfixaiood  to  mean  that  the 
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plaifltsff  in  ibe  bill  had  not  ihe  le^  tille,  and  eonld  not  have 
maintaiBed  an  aetion  at  law.  The  legal  estate  was  in  trustees,  in 
trust "  to  the  first  and  eveiy  other  son  and  sons  of  Sir  Thomas,  in 
fafi  male;''  and  the  plaintiff  was  such  a  son.  This  construction 
of  the  cass  renders  Lord  Macclesfield  perfectly  consistent  with 
biraaelf  in  the  preceding  case.  It  is  clear,  says  Sir  William 
Gnmt,  when  commenting  upon  this  case,  2  Meriyale,  860,  **  that 
under  any  other  circumstanoes  the  demand  for  these  rents  would 
have  been  handed;  but  it  was  considered  that  so  long  as- the  trust 
subaisled,  se  long  it  was  impossible  thait  the  cetiui  qae  trusi 
ooold  be  baived.  Th^cetUU  qua  trust  could  only  be  barred  by 
litaEEing  and  excluding  tfae^-estate  of  the  ttraetM."  I  cannot  but 
tUaftv  wm»  vexy  gtoftt  respecti  that  the  master  of  the  roils  is 
not  reiy  dear  and  sotisfaetory  in  his  oommentttry  upon  the  ease. 
Kwas  not  a  suit  beiMrefti  iMstee  and  oMtui  que  trud.  The 
trosfees,  seised  of  the  l^gal  estate  under  the  settlement,  were 
not  sued;  and  yet  he  says  the  ceBtui  que  trust  could  only  be 
baaed  by  barring  the  estate  eft  the  trastee.  It  w«m  a  suit  by 
9M eetkUque truai  against  the  leprocentative  of  another cesfut 
quetfuet,  for  reoetidng  more  of  the  rents  than  belonged  to  her; 
and  I  see  no  good  reason  why,  as  between  them,  the  statute 
flhouM  not  hove  applied,  unless  we  adopt  the  plain  rule  upon 
whieh  alone  the  deeision  is  intelligible  and  just,  that  the  plaintiff 
was  a  ceskni  que  trust,  without  any-  title  or  remedy  at  law. 

It  is  a  general  rule  in  the  books  that  there  is  no  statute  of 
limitations  to  a  chafge  upon  an  estate.  Thus,  in  CoUins  y. 
OoodaU,  2  Yem.  235,  the  statute  was  pleaded  to  a  bill  for  rent 
charged  on  land  hj  will,  a£nd  it  was  held  that  it  did  not  apply. 
And  80  again  in  the  modem  case  of  Stackhoum  y.  Bamstony  10 
Ves.  468,  the  master  of  the  rolls  said  that  in  equity  the  statute 
is  nsYsr  pennitted  to  prevail  against  a  legal  rent  charge.  And 
in  Sort/on  ▼.  IhirviU,  2  P.  Wms.  144,  a  wife  before  marriage  had 
oonveyed  her  estate  in  trust  for  her  separate  use,  and  during 
coverture  had  borrowed  money  upon  bond.  The  bond  was 
lield  void,  and  after  her  death  a  bill  was  filed  against  her  hus- 
band and  her  executors.  The  master  of  the  rolls  held  that  her 
separate  estate  was  a  trust  estate  for  the  payment  of  debts;  and 
speaking  in  reference  to  that  trust,  he  said  a  tntst  was  not 
vitfain  tiie  statute  of  limitations.  The  cases  of  charges  upon 
Ivnd  I  have  alluded  to  as  going  in  support  of  the  distinction 
^chj  I  apprehend,  is  the  prevnUing  one,  that  the  trusts  upon 
^hich  tike*  statute  does  not  operate  are  those  trusts  of  which 
fiqni^  has  the  proper  and  exoluslira  cognizanee.    I  take  it  f<» 
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granted  as  the  assumed  doctrine  in  all  these  cases,  that  an  actioa 
at  law  will  not  lie  in  the  case  of  a  mere  charge  upon  land  where 
there  is  no  personal  undertaking.  And  if  there  be  a  personal 
contract,  the  statute  cannot  be  pleaded  at  law  in  case  of  rent,  if 
it  be  reserved  by  indenture,  or  even  on  a  lease  in  writings 
according  to  what  was  said  in  Eodsden  y.  Harris,  2  Saund.  66. 

We  have  a  series  of  decisions  of  Lord  Hardwicke  on  this 
subject,  in  which,  I  think,  it  will  appear,  that  the  distinction  taken 
by  Lord  Macclesfield  in  respect  to  the  statute  of  limitatioiis  has 
been  preserved.     In  Prince  y.  Heylin^  1  Atk.  493,  Lord  H.  held 
that  the  statute  was  a  bar  to  any  demand  from  one  tenant  in 
common  against  another,  for  an  account  further  back  than  aix 
yeara     '*  An  action  of  account,"  he  observes,  *'  lies  for  one 
tenant  in  common  against  another,  and  such  action  is  expreaslj 
mentioned  in  the  statute  of  limitations;  and  as  there  is  no  rem- 
edy in  law  (meaning  after  six  years),  there  can  be  no  reason  for 
any  in  equity."    All  this  is  perfectly  intelligible,  and  so  &r 
applicable  as  the  case  before  him  was  one  concerning  tenanta 
in  common.     But  the  observation  respecting  the  limitation  was 
quite  unnecessary,  for  the  chancellor  admitted  that  no  advan- 
tage could  be  taken  of  the  statute  of  limitations,  as  it  had 
neither  been  pleaded  nor  insisted  upon  in  the  answer;  and  I 
have  referred  to  the  case  because  it  contained  the  sanction  of 
Lord  Hardwicke  to  the  rule,  that  where  the  party  has  a  remedy 
at  law  by  an  action  of  account,  for  the  same  subject-matter  for 
which  the  bill  is  filed,  *'  there  can  be  no  reason  "  why  the  stat- 
ute of  limitations  should  not  apply  to  the  suit  in  equity  as  well 
as  to  the  suit  at  law.     What  shall  we  say,  then,  to  the  other 
remark  in  the  same  case,  that  '*  in  the  case  of  joint  tenants  or 
parceners,  there  is  a  mutual  trust  between  them,  and  they  are 
accountable  to  each  other,  without  regard  to  the  length  of 
time  ?"    Is  it  possible,  I  would  ask,  to  make  such  a  distinction 
between  tenants  in  common  and  joint  tenants,  when,  by  the 
common  law,  no  action  of  account  lay  by  one  joint  tenant,  or 
tenant  in  common,  against  another,  unless  he  had  constitated 
him  his  bailiff;  and  when,  by  the  statute  of  4  Anne,  ch.  16,  an 
action  of  account  was  given  equally  to  joint  tenants  and  tenants 
in  common,  against  each  other,  for  receiving  an  undue  propor- 
tion of  the  profits  of  the  estate  ?    The  observation  of  Lord  H. 
was  entirely  extra-judicial;  and,  probably,  it  might  safely  be 
placed  to  the  account  of  the  inaccuracy  of  the  reporter,  as  it  is 
well  known  that  the  reports  of  Atkyns  abound  in  mistakes. 

Afterwards  in  Brereton-v.  OamvX^  2  Atk.  240,  which  was  a  case 
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of  a  bill  for  diBcoTery,  and  to  be  let  inio  the  possession  of  real 

estate,  and  the  statute  of  limitations  was  pleaded  in  bar,  Lord 

H.  held  that  if  the  plaintiff  had  lost  his  right  by  a  legal  bar 

he  can  have  no  remedy  in  equity.    This  case  very  clearly  shows 

that  where  there  is  a  legal  and  equitable  remedy  in  respect  to 

the  same  subject-matter,  the  latter  is  under  the  control  of  the 

6ame  statute  bar  with  the  former.     Again,  in  Sturt  v.  MeUiah,  2 

Atk.  610,  Lord  H.   expressly,  and   after  much  deliberation, 

adopted  the  distinction  of  Lord  Macclesfield  as  to  th^  character 

of  the  trust  which  was  to  be  exempted  from  the  statute.     An 

account  was  stated  between  the  plaintiff  and  one  Villa  Beal,  and 

a  considerable  debt  was  due  from  S.  to  Y.  B. ,  and  the  plaintiff 

constituted  Y .  B.  his  attorney,  to  recover  moneys  in  Portugal, 

and  the  whole  transaction  was  with  the  government  of  Portugal. 

The  bill  was  filed  against  the  executor  of  Y.  B.  for  an  account, 

and  the  statute  of  limitations  was  held  to  be  a  bar  to  the  suit, 

and  that  it  was  not  the  case  of  a  trust  unaffected  by  the  statute. 

'*  A  trust,''  he  observes,  *' is  where  there  is  such  a  confidence 

between  parties,  that  no  action  at  law  will  lie,  but  is  merely  a 

case  for  the  consideration  ol  this  court;  and  every  bailment 

might  as  well  be  said  to  be  a  trust  as  this." 

In  the  next  case  of  Pomfrei  v.  Windsor^  2  Yes.  472,  th<)  effect 
of  the  statute  upon  a  trust  was  considerably  discussed.     It  was 
a  bill  to  have,  among  other  things,  execution  of  a  trust  for 
raising  twenty  thousand  pounds  out  of  a  real  estate  at  the  dis- 
tance of  twenty-seven  years;  and  although  a  fine  had  been 
levied,  Lord  Hardwicke  held  that  a  fine  by  persons  in  posses- 
sion and  non-claim,  the  legal  estate  being  in  trustees,  was  no 
bar  to  an  equitable  charge  under  a  deed  of  trust,  and  to  a  claim 
of  the  cestui  que  trust  calling  upon  the  administrator  for   an 
execution  of  the  trust  of  the  real  estate.     The  fine  was  levied 
by  Lady  Windsor,  an  administratrix,  and  guardian  in  possession 
of  the  real  estate,  and  a  trustee  of  the  twenty  thousand  pounds, 
'which  was  the  chaise  upon  the  land.     The  possession  was  not 
an  adverse  one,  and  the  claim  was  purely  of  equitable  cogni- 
zancein  respect  to  the  charge.   Yet  even  here,  Lord  H.  observed, 
that  the  statute  of  limitations  did  not  stand  in  the  plaintiff's 
way,  **  for  it  was  not  pleaded  or  insisted  upon  at  the  bar.''    And 
further,  the  admissions  were  so  strong,  *'  that  if  this  bad  been 
Acase  within  the  statute,  and  that  insisted  upon  against  the 
Aceoont,  it  had  been  sufficient  to  take  the  case  out  of  the  stat- 
ute."   This  case,  therefore,  is  in  no  respect  inconsistent  with 
the  distinction  which  has  been  deduced  from  the  preceding 
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cftses.  And  when  we  oome  down  to  a  later  period,  we  shall  see 
that  the  analogy  between  the  legal  and  equitable  remedj,  -wbea 
both  existed  in  respeet  to  the  same  sobject-mattar,  has  been 
strongly  and  emphatically  declared  and  strictty  and  tmifonnly 
preserved. 

Thus,  in  Smiih  y.  Cflay^  3  Bzo.  689,  note.  Lord  Oamdea  ob- 
served that,  **  as  often  as  parliament  had  limited  the  time  of 
actions  and  remedies  to  a  certain  period  in  legal  prooeedings, 
the  conrt  of  chancery  adopted  that  role  and  applied  it  to  sim- 
ilar cases  in  eqnity.    For,  when  the  legialstorfr  had  fixed  the 
tfane^at  law,  it  would  have  been  preposterous  for  equify^  to  coon- 
tenanoe  laehes  beyond  the  period  that  law  had  been  oonfined 
to  by  parliament.    In  all  casea  where,  the  legal  right  baa  been 
bsirad  by  parliament^  the  equitable  right^te  the  same  thing  has 
been  concluded  by  the  same  bar."  AgiKin,in  A»not>odT.  Oytouler, 
6  Yes.  199;  8  Id.  106^  the  question  was  ooncening  a  trost  in 
respect  to  real  estate,  and  time  was  not  allowed  to  operate  as  a 
bar,  but,  by  way  of  evidence^  aa  raising  a  presumption  of  ouster. 
The  parfy  claiming  did  not  dispate  ihs  title  of  thoee  in  posses- 
sion, but  alleged  a  title  in  himself  as  tenant  in  common,  and 
the  case  contains  nothing  more  on  that  point  than  the  doetrine 
at  law:  Doe  y.  Prosser,  Oowp.  217;  that  the  possession  of  one 
tenant  in  common,  eo  nomine,  as  tenant  in  common,  can  never 
bar  his  companion,  because  such  possession  is  not  adverse,  hot 
in  support  of  the  common  title;  and  in  that  case  the  master  of 
rolls  observed,  that  he  ''  should  be  sony  to  have  it  understood 
to  be  the  rule  of  the  court  that  there  is  no  limitation  whatever 
to  trust-estates,  and  that,  let  the  legal  title  once  get  into  a 
trustee,  the  cestui  que  trust  may  permit  others  to  enjoy  the  prop- 
erty, and  come  to  this  court  at  any  distance  of  time  for  an  ac- 
count.     It  would  be  perfectly  alarming.''      He  expressed  a 
strong  opinion  against  granting  the  account  further  back  than 
six  years. 

In  Stackhouse  v.  BamstoHy  10  Yes.  453,  the  master  of  the  rolls 
said,  that  though  tho  statute  of  limitations  does  not  f^ply  to 
any  equitable  demand,  yet  equity  takes  the  same  limitation  in 
cases  which  are  analogous  to  those  in  which  it  applies  at  law,  and 
br)  said  that  an  account  of  rents  and  profits  was  limited  to  six 
years  by  analogy  to  legal  limitations.  This  application  of  the 
statute  by  analogy  cannot  well  be  made  to  cases  of  thoee  peenl- 
lar  trusts  which  are  the  meie:  creatorea.  of  equity,  for  there  ia 
no  ground  for  comparison;  but  when  Uie  same  stdvieet-inattsr 
of  the  demand  in  equity  can  alao.  be  made  ihm  aabj^ot  of  an 
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aetbn  at  law,  the  role  of  analogy  applies  in  all  its  foioe,  as 
Lord  Bedsodale  observed,  in  Amdv.  Hopkins,  1  Sch.  ALef.  413, 
the  sta4ate  of  limitations  does  not  apply  in  terms  to  prooeed- 
iiigB  in  courts  of  equity,  bat  equitable  titles  are  affected  by 
analogy  to  it.  If  the  equitable  title  be  not  sued  upon  ivitbin 
the  time  within  which  a  legal  title  of  the  same  nature  ought  to 
be  sued  upon  to  prevent  the  bar  of  the  statute,  the  court,  act- 
ing by  analogy  to  the  statute,  will  not  relieve. 

Lord  Bedesdale  afterwards,  in  Sovenden  v.  Lard  Annedey,  2 
Sch.  &  Lef .  607,  went  much  more  at  lazge  into  the  doctrine  of 
the  limitation  of  actions  in  equity;  and  the  principle  of  that 
case  is  that  if  the  equitable  title  be  not  acted  upon  in  the  same 
time  the  legal  title  should  be,  it  is  barred.  ''  Courts  of  equity 
are  bound  to  yield  obedience  to  the  statute  of  limitations  upon 
all  legal  titles  and  legal  demands,  and  cannot  act  contrary  to 
the  spirit  of  the  provisions."  I  understand  this  proposition  to 
mean  that  if  the  party  has  a  legal  title  and  a  legal  right  of  ac- 
tion, and  instead  of  proceeding  at  law  resorts  to  equity;  instead 
of  bringing  his  action  of  account,  or  detinue,  or  case,  for  mone^ 
had  and  received  at  law,  files  his  bill  for  an  account,  the  same 
period  of  time  that  would  bar  him  at  law  would  bar  him  in 
equity.  This  is  the  principle  that  pervades  the  cases.  Lord  B. 
proceeds  to  observe  that  '^eourts  of  equity  have  constantly 
guided  themselves  by  the  piinoiple  that  wherever  the  legisla- 
tme  has  limited  a  period  for  law  proceedings,  equity  wUl,  in 
analogoQs  cases,  consider  the  equitable  rights  as  barred  by  the 
aame limitation.  "I take  it  for  granted,"  he  says,  "that  the 
position  that  trust  and  fraud  are  not  within  the  statute,  is 
qualified  just  as  Ijord  Macclesfield  qualifies  it  in  the  case  of 
Loehey  v.  Loebey."  We  have  already  seen  in  what  manner 
Lord  M.  qualifies  the  position  as  to  trusts;  and  what  stroQger 
sanction  could  Lord  B.  have  given  than  this  to  the  principle 
contained  in  that  leading  case,  and  upon  which  this  whole  argu- 
ment rests? 

He  adds  further  in  this  case  that  if  the  trustee  is  in  posses- 
sion (speaking  of  real  estate),  and  does  not  execute  his  trust, 
the  possession  of  the  trustee  is  the  possession  of  the  cestui  que 
irusi,  and  if  the  only  circumstance  be  that  he  does  not  perform 
his  trust,  his  piossession  operates  nothing  as  a  bar,  because  his 
possession  is  according  to  his  title.  As  in  the  case  of  a  lessee  for 
years,  though  he  does  not  pay  his  rent  for  fifty  years,  his.poeses- 
sion  is.  no  bar  to  an  ejectment  after  the  expiration  of  his  term,  be- 
eaoae  his  possession  is  according  to  the  ri^ht  of  the  party  against 
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whom  he  seeks  to  set  it  np.  Again,  he  says,  that  eveiy  new  right 
of  action  in  equity  that  accrues  to  the  party,  whatever  it  may  be, 
must  be  acted  upon  at  the  utmost  within  twenty  years.  If  a 
mortgagee  has  been  in  possession  for  a  great  length  of  time, 
but  has  acknowledged  that  his  possession  was  as  mortgagee, 
and  therefore  liable  to  redemption,  a  right  of  action  aocroes 
upon  that  acknowledgment.  But  if  not  pursued  within  twenty 
years,  the  statute  may  be  pleaded;  and  so  in  eyery  ease  of 
equitable  title  (not  being  the  case  of  a  trustee  where  poaaeesion 
is  consistent  with  the  title  of  the  claimant),  it  must  be  pnxaned 
within  twenty  years. 

It  is  easy  to  perceive  that  the  doctrines  here  laid  down  are  the 
same  that  govern  courts  of  law  in  analogous  cases,  and  the 
statute  of  limitations  receives  the  same  construction  and  applica- 
tion at  law  and  in  equity.     It  is  equally  said,  that  fraud  as  well 
as  trust,  is  not  within  the  statute,  and  it  is  well  settled  thai  the 
statute  does  not  run  until  the  discovery  of  the  fraud,  for  the 
title  to  avoid  it  does  not  arise  until  then,  and  pending  the  ccm- 
cealment  of  it,  the  statute  ought  not,  in  conscience,  to  run;  but 
after  the  discovery  of  the  fact  imputed  as  fraud,  the  statute  runs 
as  in  other  cases.    This  was  the  true  ground  of  the  case  of 
Booth  V.  Warrington,  4  Bro.  P.  0. 163,  and  this  was  the  rule 
declared  in  the  South  Sea  Co.  v.  Wymondsdl,  8  P.  Wms.  143 
and  Lord  Bedesdale  in  the  case  on  which  I  have  so  long  dwelt, 
approves  of  the  rule. 

In  the  case  now  before  me,  if  the  directors  of  the  Hamilton 
manufacturing  society,  had  passed  the  dividend  to  the  credit  of 
J.  and  A.  Kane,  and  there  had  been  no  demand  and  refusal, 
the  possession  of  the  fund  would  have  been  consistent  with  the 
title  of  the  cestui  que  trust,  and  the  statute  would  not  have  been 
a  bar.  But,  after  a  refusal  to  pay  and  a  denial  of  title,  the  pos- 
session becomes  adverse,  and  it  is  as  just  and  reasonable  that 
the  statute  should  run  and  bar  the  party,  who  is  apprised  that 
his  right  is  denied,  and  yet  sleeps  on  that  right,  as  that  it  should 
bar  the  party  who  has  Imowledge  of  the  fraud,  and  neglects  hia 
remedy. 

The  case  of  Beckford  v.  Wade,  17  Yes.  jun.  87,  arose  upoB  a 
construction  to  be  given  to  an  exception  in  the  statute  of  limita- 
tions of  the  island  of  Jamaica,  which  declared,  that  the  act 
should  not  be  held  to  extend  to  a  possession  held  by  trustees. 
The  master  of  the  rolls  held,  in  that  case,  that  the  exception 
meant  not  constructive  trusts,  but  only  direct  or  express  trasta 
between  cestuis  que  trust  and  their  trustees,  upon  which  length 
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of  time  does  not  bar,  and  ought  to  have  no  effect,  and  that  it 
did  not  extend  to  eyeiy  equitable  question  relative  to  real 
property.  The  case  concerned  real  estate,  and  the  observation 
of  Sir  William  Grant,  and  which  is  so  frequently  met  with  in 
the  books,  that  time  does  not  bar  a  direct  trust  as  between 
trustee  and  c&tuis  que  irusiy  is  precisely  the  same  principle  that 
applies  at  law  to  tenants  in  common,  where  the  statute  does  not 
run  but  from  actual  ouster,  l>eciMise  the  possession  of  one  is  not 
adverse  to  the  right  of  the  other,  but  is  in  support  of  the  com- 
mon title.  It  does  not  bar  so  long  as  the  trust  is  a  continuing 
and  acknowledged  trust. 

In  Harvjood  v.  Oglander^  abready  cited,  it  was  considered  by 
Lord  Alvanley,  and  afterwards  by  Lord  Eldon,  that  if  a  trust 
Bobsisted,  so  that  the  trustee  could  recover  as  having  the  legal 
estate,  it  would  follow  that  the  right  of  the  cestui  que  trujd^  as 
agaiust  the  trustee  could  not  be  barred.  But  supposing  the 
trustee  was  to  deny  the  right  of  his  cestui  que  trusty  and  assume 
absolute  ownership,  is  there  any  case  in  equity  that  would  allow 
tike  latter  his  remedy  beyond  the  period  limited  for  the  recovery 
of  legal  estates  at  law?  So  long  as  the  trust  is  a  subsisting  one, 
and  admitted  by  the  act  or  declaration  of  the  parties,  no  doubt 
the  statute  does  not  affect  it,  but  when  such  transactions  take 
place  between  trustee  and  cestui  que  trust,  as  would  in  the  case 
of  tenants  in  common,  amount  to  an  ouster  of  one  of  them  by 
the  other.  I  can  hardly  suppose  that  a  court  of  equity  would 
consider  length  of  time  afterwards  as  of  no  consequence.  There 
is  no  good  reason  why  the  statute  of  limitations  should  not  ap- 
ply to  such  a  case,  as  well  as  to  cases  of  constructive  trusts,  and 
to  cases  of  detected  fraud,  and  to  all  other  cases  in  which  the 
statute  is  assumed  as  a  rule  of  decision. 

"The  general  doctrine  in  this  country,"  says  the  master  of 
the  rolls  in  Beckford  v.  Wade^  "is  against  applying  statutory 
limitations  to  cases  of  trust.  As  our  statute  bars  only  legal 
remedies,  of  course  it  has  no  direct  operation  upon  trusts,  for 
vhich  there  was  no  remedy  but  in  courts  of  equity."  The 
last  aentence  shows  what  kind  of  trusts  Sir  W.  Grant  had  in 
contemplation,  when  he  said  the  statutory  limitations  did  not 
Apply  to  trusts;  and  he  assumes  as  correct  the  distinction  be- 
tween those  trusts  which  are  the  creatures  of  equity  and  known 
there  only,  and  the  other  cases  of  trusts  over  which  courts  of 
law  have  concurrent  jurisdiction.  It  is  as  to  those  "  trusts  for 
which  there  was  no  remedy  but  in  courts  of  equity*'  that  the 
ttatnte  does  not  operate;  and  Lord  Camden,  as  we  have  seeu. 
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considered  it  as  preposterous  that  the  statute  should  not  apply 
to  the  equitable,  when  it  would  apply  to  the  legal  remedy. 

The  successor  of  Lord  Bedesdale  expressed  bis  opinion  on  ibe 
subject  of  the  application  of  the  statute  to  equity  cases  in  Med- 
licoU  ▼.  (yDonnel,  I  Ball  &  B.  156,  and  declared  that  he  consid- 
ered the  statute  of  limitations  as  founded  upon  the  soundest 
principles  and  the  wisest  policy;  and  that  the  court  of  chanoeiy 
for  the  peace  of  families  and  to  quiet  titles,  was  bound  to  adopt 
it  in  cases  where  the  equitable  and  legal  titles  so  far  coire- 
sponded  that  the  only  difference  between  them  was,  that  the 
one  must  be  enforced  in  a  court  of  equity  and  the  other  in  a  court 
of  law.  He  added  further,  that  where  there  was  no  continuing  or 
subsisting  trust  the  same  principle  woald  apply.  In  Chohnon" 
deley  y.  Clinton,  2  Merivale,  93,  there  was  much  discussion  on 
this  subject.  The  plaintiff  claimed  to  be  entitled  to  the  equity 
of  redemption  of  a  mortgaged  estate  which  was  subsisting  in 
trustees,  and  he  prayed  that  the  defendant  might  be  decreed  to 
reconvey  and  to  deliver  up  possession,  and  to  account  for  the 
rents  and  profits.  The  defendant  insisted  that  trustees  had 
been  in  quiet  possession  for  upwards  of  twenty  years,  and  he 
claimed  the  benefit  of  the  statute.  The  master  of  the  rolls,  in 
giving  his  opinion,  stated  that  it  was  admitted  that  an  equity  of 
redemption  subsisted  in  the  case,  and  so  long  as  it  did  subsist, 
the  question  to  whom  it  belonged  was  open  and  some  person 
was  entitled  to  redeem.  The  trust  subsisted.  The  mortgagee 
was  trustee  of  the  legal  estate  for  the  plaintiff,  who  had  the 
equity  of  redemption.  He  held  that  the  atajbute  did  not  apply, 
because  the  possession  of  twenty  years  was  not  in  the  charseier 
of  owner  of  the  legal  estate,  nor  under  claim  of  being  so  enti- 
tled. The  subsistence  of  the  mortgage  had  been  all  along 
recognized.  Even  at  law  mere  possession  is  not  suffidant  to 
bar  the  claim  of  the  true  owner;  there  must  be  something  tan- 
tamount to  a  disseisin. 

I  refer  to  this  case  as  containing  a  clear  illustration  of  what 
is  meant  by  the  doctrine  that  no  time  bars  in  the  case  of  a  direct 
or  express  trust  continuing  and  subsisting  as  between  the  par- 
ties to  the  trust.  In  that  case  the  trustee  had  done  nothing 
adverse  to  the  title  of  the  plaintiff.  The  legal  estate  remained 
untouched,  and  the  case  contains  throughout  an  acknowledge 
ment  of  the  principle  that  equitable  demands  will  be  .barred  by 
the  same  length  of  time  by  which,  if  it  were  a  legal  quesUon 
in  an  action  by  which  the  party  sought  to  recover,  it  would  be 
barred.  There  have  been  some  decisions  in  this  court  which 
have  been  referred  to  as  being  unfavorable  to  the  plea. 
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In  Decauche  v.  SaveHer,  3  Johns.  Gh.  216,  217  [8  Am.  Dec. 
478],  I  obseired  that  no  time  bars  a  direct  trust,  as  between 
trustee  and  cestui  que  trust,  so  long  as  the  tmst  subsists,  and  I 
referred  to  the  case  of  Cholmondeley  y.  Clinton,  But  these 
general  expressions  must  be  taken  under  the  same  restriction 
that  is  applied  to  them  when  used  in  the  books.  We  have  seen 
the  sense  in  which  they  must  have  been  used  bj  the  master  of 
the  rolls  in  one  of  the  cases  mentioned,  and  the  same  undefined 
language  is  used  bj  Lord  Hardvricke,  in  LeweUin  v.  MdckworOi, 
15  Yin.  125,  T.  pi.  1,  note,  and  by  Mr.  J.  Ashurst  as  one  of 
the  commissioners  in  Ibwnsend  v.  Jbionsend,  1  Cox,  28.  The 
maxim  is  doubtless  to  be  received  subject  to  the  distinctions 
which  the  decisions  authorize.  But  I  am  now  led  to  apprehend, 
in  consequence  of  a  more  thorough  examination  of  the  ques- 
tion, that  I  did  not  lay  sufiQcient  stress  in  that  case  upon  the 
circumstance  that  by  the  statute  law  of  this  state  actions  at  law 
of  debt,  detinue  or  account  may  be  brought  for  legacies*  and 
distributiTe  shares.  In  England  it  is  the  proper  and  exclusive 
province  of  the  courts  of  equity  to  enforce  the  payment  of 
legacies  and  distributive  shares;  and  following  the  English 
cases,  I  concluded  that  the  statute  of  limitations  did  not  apply 
to  such  demands.  The  rule  as  to  a  legacy  has  sometimes  been 
said  to  be  upon  the  ground  of  a  trust,  and  sometimes  that  it  is 
impossible  to  say  from  what  time  the  statute  shall  run,  as  the 
legacy  is  payable  when  the  executor  shall  have  possessed  assets 
sufficient  for  debts  and  legacies,  which  may  be  at  an  indefinite 
time.  The  master  of  the  rolls  in  SmaUman  v.  Hamilton,  2  Atk. 
71,  seemed  rather  to  be  dissatisfied  with  the  doctrine  that  the 
statute  of  limitations  was  not  applied  to  a  legacy  as  well  as  to 
other  cases;  but  I  assume  it  to  be  well  settled  in  England  that 
the  statute  does  not  apply  to  legacies  and  distributive  shares, 
and  that  the  remedy  to  enforce  payment  must  be  sought  in 
chancery.  As  we,  however,  have  a  legal  remedy  provided  by 
action  at  law,  it  becomes  a  very  serious  question  whether  this 
court,  possessing  now  only  a  concurrent  jurisdiction,  is  not 
bound  upon  established  principles  to  apply  the  same  limitation 
to  the  equitable,  which  is  given  to  the  legal  remedy?  And  if 
we  assiune  it  to  be  the  rule  at  law  that  the  statute  of  limita- 
tions does  apply  to  actions  at  law  for  legacies  and  distributive 
shares,  then  in  that  view,  and  in  that  view  only,  I  have  doubts 
as  to  the  soundness  of  that  part  of  the  decision  in  Decouche  v. 
Savetier, 

In  the  still  more  recent  case  of  Coster  v.  Murray,  5  Johns. 
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Ch.  522,  I  referred  generally  to  what  was  said  by  me  ia  the 
preceding  case,  that  the  matters  did  not  reach  to  matters  of 
direct  trust,  as  between  trustee  and  ce^ui  que  irusl;  and  I  held 
that  the  statute  did  not  apply  to  the  case  of  a  gratuitous  bail- 
ment or  trust.    But  though  that  deoreie  was  affirmed  in  the 
court  of  appeals,  yet  I  understand  it  was  upon  other  ground 
than  that  upon  which  I  rested  the  decree,  and  that  the  judges 
of  the  supreme  court  did  not  consider  it  as  the  case  of  a  trust 
not  within  the  reach  of  the  statute,  because  an  action  at  law,  of 
account  or  for  money  had  and  received,  could  have  been  sus- 
tained for  the  same  matter,  and  the  equitable  remedy  in  the 
case  of  concurrent  jurisdiction,  was  subject  to  the  same  limita- 
tion as  the  legal.    If  I  am  not  misinformed  as  to  the  decision, 
for  the  case  has  not  as  yet  been  reported,  it  is  a  dedsiye  author- 
ity in  favor  of  the  doctrine  which  I  have  now  endeavored  to 
deduce  from  the  history  of  the  cases;  and  it  Was  the  discussioa 
upon  the  appeal  in  that  very  case  that  led  me  to  suspect  that  I 
had  been  misled  by  some  of  the  earlier  decisions,  in  the  time 
of  Charles  II. ,  on  which  I  have  now  ventured  freely  to  com- 
ment, and  by  the  exceedingly  loose  manner  in  which  the  role 
as  to  trusts  had  been  spoken  of  in  the  books. 

My  conclusion  upon  this  branch  of  the  plea  is,  that  J.  and  A. 
Kane,  according  to  the  statement  in  the  bill,  had  a  legal  caose 
of  action  existing  in  1804  for  the  dividends  or  profits  arising  os 
the  seven  shares,  and  that  upon  the  demand  and  refusal  charged 
in  the  bill,  interest  commenced  and  a  right  of  action  aocmed 
against  the  society.  That  right  not  having  been  pursued  witium 
six  years,  the  plaintiffs  are  barred  at  law,  and  by  analogy  and 
in  obedience  to  the  statute,  they  are,  upon  established  prin- 
ciples of  equity,  equally  barred  in  this  court. 

The  statute  of  1811  was,  at  least  upon  the  first  argument, 
supposed  to  have  a  material  influence  upon  the  question,  ami 
was  one  of  the  two  grounds  upon  which  resistance  to  the  pka 
was  placed.  That  act  declared  that  upon  the  dissolution  of  anj 
corporation,  the  managers  of  its  affairs  at  the  time  should  be 
trustees,  with  power  to  settle  its  concerns,  collect  its  debts  and 
pay  the  debts  owing  by  the  corporation  at  the  time  of  its  dis- 
solution; and  make  distribution  among  the  stockholders:  34 
sess.  ch.  235.  The  reasonable  construction  of  the  act  is,  tbst 
the  trustees  succeeded  to  all  the  rights  and  privileges  of  tbe 
directors,  and  to  the  same  means  of  defense. 

The  construction  is  a  very  forced  one,  that  the  legislatore  ia- 
tended  to  compel  those  trustees  to  pay  debts  barred  by  tki 
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statute  of  lixnitations,  and  thereby  to  deprive  them  of  the 
benefit  of  the  legal  intendment  that  a  stale  demand  is  satisfied 
when  they  may  have  lost  the  vouchers  requisite  to  prove  it. 
They  are  undoubtedly  trustees  by  means  of  the  powers  and 
duties  conferred  upon  them,  and  they  are  not  the  more  so  by 
the  nse  of  the  term  trustees.  The  directors  under  the  charter 
were  equally  trustees,  charged  with  the  management  of  the 
affidiB  of  the  corporation.  Executors  and  administrators  are 
tmstees  also,  charged  with  the  payment  of  debts  to  the  extent 
of  the  assets;  and  yet  it  cannot  be  doubted  that  they  are  en- 
titled to  plead  the  statute  of  limitations.  The  commissioners 
under  a  commission  of  bankruptcy  are  trustees  for  the  cred- 
itors, and  yet  it  is  decided  that  the  statute  may  be  objected  to 
the  proof  of  a  debt  under  the  commission :  Ex  parte  Dowdney, 
15  Yes.  479.  With  respect  to  a  class  of  cases  construing  a  de- 
vise to  pay  debts,  to  include  debts  barred  by  the  statute,  and 
which  are  supposed  to  afford  an  argument  from  analogy,  the 
doctrine  on  that  subject,  supposed  to  be  warranted  by  the 
earlier  cases,  is  quite  overturned  by  the  latest  authorities;  and 
this  I  had  occasion  to  show  in  JRoosevelt  v.  Mark,  decided  in 
Augofit  kst,  6  Johns.  Ch.  2G6. 

I  have  assumed  it  as  a  settled  point  that  the  directors  of  the 
Bodetj,  prior  to  its  dissolution,  were  entitled  to  plead  the  stat- 
ute, in  ordinary  cases,  like  a  private  individual.  In  suits  by  or 
against  a  corporation  the  statute  of  limitations  may  be  pleaded 
as  in  suits  between  private  persons:  Wt^h  v.  East  India  Co,,  8 
P.  Wms.  309;  South  Sea  Co.  v.  Wymondsell,  Id.  143. 

The  next  part  of  the  plea  is,  that  the  plaintiffs  are  barred  of 
their  action  for  the  dividends  or  profits  on  share  No.  41,  prior 
to  the  first  of  July,  1815.  The  bill  states  that  the  certifi- 
cate for  share  No.  41,  held  by  L.  G.,  was  duly  assigned  to  J. 
and  A.  £ane,  on  the  tenth  of  September,  1804,  together  with 
all  the  profits  arising  thereon  from  the  first  of  May  preceding. 
This  certificate  with  the  assignment  indorsed  was  delivered 
Boon  after  by  the  assignees  to  the  factor  of  the  society,  who 
received  this  as  well  as  the  other  six  certificates  and  assign- 
ments as  valid.  The  bill  avers  that  the  assignment  of  this  as 
as  well  as  of  the  other  certificates  was  valid  in  law,  according 
to  the  course  and  practice  of  the  society.  This  certificate,  No. 
^1,  was  retained  by  the  factor  who  delayed  giving  a  new  certifi- 
cate for  it,  or  paying  the  profits  that  had  arisen  thereou,  until 
the  tenth  of  November,  1804,  when  the  assignees  demanded  a 
new  certificate  and  payment,  and  the  factor  refused  either  to 
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giT6  the  eatlifioatft  or  mi^e  pajHieiit,  until  a  flom  alleged  to  be 
due  from  L.  O.  on  the  ahare»  tog;e4her  with  mteieBt  thexeon, 
should  be  paid. 

The  bill  further  states  that  to  giye  oolor  Co  sneh  a  refoaal,  the 
dirBctors,  on  the  sixteenth  of  November,  1804,  resolTod  thai  the 
certificate  No.  41  be  retained,  and  no  neir  certificate  issued  in 
lieu  of  it,  until  the  sum  due  on  thai  share,  and  the  interest,  weie 
paid;  and  that  the  factor  should  not  pay  to  L.  O.,  or  his  assigns, 
any  dividend  due,  or  to  become  due,  until  such  payment, 
under  pretext  of  which  a  certificate  for  the  stock  or  the  payment 
of  the  diridends  due  thereon  from  Vaj  1, 1804,  was  "  unjustly 
and  fraudulently  withheld,  though  repeatedly  demanded."  It 
is  also  stated  that  L.  G.  was  a  man  of  large  fortune,  and  the 
society  held  one  or  more  notes  of  his  for  the  share,  amounting 
to  nine  hundred  dollars,  dated  the  first  of  May,  1797,  with 
interest,  the  payment  of  which  might  have  been  enforced,  or 
the  profits  retained.  The  bill  also  states,  that  the  society  un- 
justly and  fraudulently,  after  notice  of  the  assignment  of  the 
seven  shares,  and  the  profits  from  the  first  of  May,  1804,  and 
after  the  resolution  aforesaid,  neglected  to  retain  profits  in 
their  hands  belongiog  to  L.  G.  suflBdent  to  have  satisfied  the 
notes  and  all  demands  on  account  of  share  No.  41;  and  that 
the  society  actually  paid  to  L.  G.,  on  the  nineteenth  of  Novem- 
ber, 1804,  one  hundred  dollars;  on  the  twenty-eeventh  oi 
December,  1804,  ^re  hundred  dollars;  on  the  fourteenth  of 
January,  1805,  one  hundred  dollars;  on  the  fourteenth  of  Sep- 
tember, 1805,  two  hundred  dollars,  on  account  of  dividends  on 
stock,  and  due  to  L.  G. ;  and  one  seventh  of  the  dividends  so 
declared  and  due  were  credited  on  share  No.  41. 

The  bill  further  states,  that  half-yearly  dividends  were  de- 
clared and  paid,  or  credited,  on  each  share  of  stock,  from  the 
first  of  November,  1804,  to  the  first  of  May,  1808,  and  occa- 
sional dividends  afterwards,  in  1809, 1810,  and  1813;  and  that 
J.  &  A.  Eane  were  "  entitled  to  receive  and  be  paid  the  Vke 
dividends  on  share  No.  41,  but  that  the  payments  thereof, 
though  often  requested  of  the  society  and  their  factor,  were 
unjustly  and  fraudulently  withheld,  under  a  combination  of  the 
false  and  fraudulent  pretexts  aforesaid."  The  bill  then  chums 
dividend  on  the  share  No.  41,  from  the  first  of  May,  1804,  to  the 
fifteenth  of  May,  1813,  amounting  to  one  thousand  one  hundred 
and  sixty-five  dollars  and  eleven  cents,  together  with  interest  on 
each  of  the  dividends  from  the  times  they  were  respectively  de- 
clared; and  avers  that  none  of  the  profits  or  dividends  on  share 
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Ko.  41  were  allowed,  or  credited,  or  paid  to  L.  G.  in  his  life-time, 
before  the  transfers  of  the  seven  shares  and  notioe  thereof. 
The  hill  farther  states,  that  the  Hamilton  manufactaring  sooi« 
etj,  on  the  seeond  of  Angast,  1805,  £led  a  bill  against  L.  G. 
and  four  others,  on  which  iasne  was  joined,  and  a  reference  to 
take  and  state  on  account  between  the  parties  was  ordered,  ami 
L.  G.  then  died;  that  tbe  suit  was  revxred  against  the  repre- 
sentatiTes  of  L.  G.,  and  on  the  twenty-fourth  of  July,  185iO,  a 
decree  rendered,  founded  on  the  master's  report  of  the  twenty- 
fifth  of  April  preceding,  that  the  ezecntrix  of  L.  G.  pay  to  the 
company  ten  thousand  seven  hundred  and  thirteen  dollars  and 
fifty-four  cents,  with  interest  from  the  sixth  of  April,  1820; 
that  the  company,  on  the  reference  in  that  suit,  charged  the 
Bote  or  notes  for  nine  hundred  dollars,  the  balance  alleged  to 
hare  been  due  on  share  No.  41,  and  interest  on  the  notes;  and 
the  same  was  allowed  by  the  master  in  his  report,  and  included 
in  the  decree  against  the  executrix  of  L.  G. ;  that  none  of  the 
diridends  on  the  share  No.  41,  from  the  first  of  May,  1804, 
were  allowed  or  credited  to  the  executrix  of  L.  G.;  and  those 
profits  had  not  been  credited  or  paid  to  L.  G.  in  his  life-time, 
before  the  transfers  of  the  seven  shares,  and  of  such  profits  as 
had  been  made  and  delivered  to  the  society  as  aforesaid. 

Upon  this  statement  of  facts  it  would  seem  that  the  assignees 
of  L.  G.  had  a  valid  right  of  action  at  law,  for  the  dividends 
or  profits  arising  on  share  No.  41.  'JHie  assignees  might  have 
been  let  into  parol  proof  of  the  assignment  or  transfer  of 
share  No.  41,  and  of  the  profits  thereon  from  the  first  of 
Hay,  1804,  if  the  society  had  refused  inspection  of  the  in* 
Btrmnent  which  they  retained.  They  could  have  supplied 
the  absence  of  the  certificate,  or  compelled  its  production  as 
a  matter  of  evidence  by  lawful  means,  and  have  established 
their  right  to  an  account  of  those  profits.  I  do  not  apprehend 
that  the  issuing  of  a  new  certificate  was  indispensable  to  their 
title  to  the  dividends,  for  they  had  been  duly  assigned  to  L.  G., 
ind  the  assignment  averred  to  be  valid,  according  to  the  course 
and  practice  of  the  society;  and  the  society  had  notice  of  the 
aamgnment  and  were  in  possession  of  the  transfer  itself,  which 
was  irithheld,  as  the  bill  aveocs,  upon  false  and  fraudulent  pre- 
texts. 

The  bill,  however,  states  that  the  society  refused  to  surrender 
ap  the  certificate  and  transfer  indorsed  upon  it,  or  to  issue  a 
iiew  certificate,  or  to  pay  to  L.  G.,  or  to  his  assigns,  any  divi- 
dends due  or  to  grow  due  on  the  shaire,  until  a  debt  with  inter- 
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est,  which  they  claimed  upon  the  share,  was  paid.  This  was, 
accordiDg  to  the  bill,  an  unjust  and  fraudulent  proceeding, 
without  truth  or  justice  to  warrant  it,  and  I  entertain  no  doubt 
that  upon  the  allegations  in  the  bill  itself,  a  just  cause  of  action 
existed  in  the  autumn  of  1804,  and  at  eveiy  succeeding  period 
when  dividends  were  declared,  for  an  account  and  payment  of 
the  dividends.  The  transfer  was  an  order  by  L.  O.  upon  the 
society  to  pay  the  dividends  to  J.  and  A.  Kane,  and  accepting  and 
retaining  the  transfer  the  society  recognized  the  title  of  the 
assignees,  though  upon  unfounded  pretexts  they  considered  it 
as  subject  to  a  lien,  which  they  claimed  upon  the  share  and  its 
proceeds,  for  a  debt  due  from  L.  G. 

The  remedy  at  law  thus  clearly  existing,  it  follows  from  the 
doctrine  already  sufficiently  shown  and  illustrated,  that  the 
plaintiffs  cannot  resist  the  plea  of  the  statute  of  limitations 
upon  the  ground  of  an  original  and  direct  trust.  They  must 
succeed,  if  at  all,  upon  the  ground  that  the  bill  contains  a 
charge  of  facts  and  circumstances,  constituting  an  equitable 
bar  to  the  interposition  of  the  statute,  and  the  answer  put  in  as 
auxiliary  to  the  plea  has  not,  as  it  ought  to  have  done,  met 
those  circumstances  and  fully  and  precisely  denied  them.  Thera 
is  no  doubt  of  the  existence  and  good  sense  of  this  rule  of 
pleading.  It  was  fully  explained  and  supported  in  the  case  of 
Ooodrich  v.  Pendleton,  3  Johns.  Ch.  384,  and  the  only  question 
is,  whether  the  facts  in  this  case  be  such  as  to  warrant  the  ap- 
plication of  the  rule. 

The  resolution  which  a  majority  of  the  board  of  directors 
passed  on  the  sixteenth  of  November,  1804,  retaining  the  cer- 
tificate for  share  No.  41,  and  the  dividends  thereon  did  not  of 
itself  work  any  legal  suspension  of  the  right  of  action  for  those 
dividends.  This,  I  apprehend,  could  not  well  be  maintained, 
and  the  bill  contradicts  it,  and  does  in  substance  and  effect,  if 
not  in  terms,  insist  on  a  continued  and  subsisting  right  of  ac- 
tion, from  the  time  of  the  demand  and  the  refusal.  That 
refusal  amounted  to  a  conversion  of  the  proceeds,  and  the  stat- 
ute of  limitations  began  to  run  from  that  time,  and  the  defend- 
ants are  entitled  to  the  benefit  of  it,  provided  they  are  not  pre- 
cluded by  those  charges  in  the  bill  which  may  take  the  case  oat 
of  the  statute,  unless  they  are  sufficiently  met,  and  denied  by 
the  answer. 

The  charge  I  principally  allude  to  is  that  very  resolution  of 
the  board  of  directors  to  retain  the  certificate  of  share  No.  41, 
and  not  to  issue  another,  and  to  retain  the  dividends  due,  and 
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to  become  dne  tbereon,  until  payment  should  be  made  of  a 
debt  of  li.  Q.  on  that  share,  and  for  which  the  society  held  his 
riock  note  for  nine  hundred  dollars.  Another  charge  in  the 
lilly  in  relation  to  this  point,  is  that  in  1805,  the  society  filed  a 
till  in  this  court  for  an  account  against  L.  G.,  and  which  suit 
was  not  brought  to  a  final  hearing  against  his  representative 
vntil  1820,  when  that  very  note  for  nine  hundred  dollars  was 
charged  as  the  balance  dae  on  share  No.  41,  and  allowed  by 
the  master;  and  the  sum  reported  due  was  afterwards  collected 
and  paid.  Was  not  this  resolution  of  the  directors  an  acknowl- 
edgment that  the  dividends  were  to  be  retained  by  them,  in 
trust  for  the  assignees,  but  subject  to  their  lien  until  the  debt 
lor  which  it  was  retained  in  pledge  was  paid,  and  which,  ac- 
eording  to  the  charge  in  the  bill,  the  society  admitted  was  an 
ansatisfied  debt  in  1820  ? 

It  would  seem  to  be  against  conscience  and  an  act  of  fraud 
lor  the  society  to  be  permitted  to  avail  themselves  of  the  stat- 
vte,  when,  by  their  own  act,  they  had  postponed  the  payment 
until  the  happening  of  a  certain  event,  and  which  did  not  take 
place  until  within  the  last  six  years.  A  pure  plea  of  the  stat- 
ate  is  no  bar  where  there  are  circamstances  stated  in  the 
Ul,  which  take  the  case  out  of  it,  as  an  ofier  to  account,  an 
acknowledgment  of  the  debt,  a  promise  to  pay,  or  to  do  what 
was  right  and  just,  or  a  promise  to  pay  when  assets  came  to 
Itand,  unless  the  plea  be  accompanied  with  an  averment  or  an- 
iwer  destroying  the  force  of  these  circumstances:  Beames' 
Pleas,  169,  and  the  cases  of  Pomfrrl  v.  Windsor,  2  Ves.  485; 
Andrews  v.  Brown,  Prec.  in  Ch.  385;  Bailie  v.  Sibbald,  15  Ves. 
jnn.  485;  and  OaLway  v.  Earl  of  Barrymore,  there  cited;  and 
aee,  also,  3  Atk.  70.  Lord  Manners  intimated  in  Barrington  v. 
OBrien,  1  Ball.  &  B.  178,  that  to  persuade  a  party  not  to  pro- 
•ecute  by  promises  until  the  debt  is  barred  by  the  statute,  was 
a  fraud;  and  that  a  plea  of  the  statute  ought  not  to  be  sustained. 
Ur.  Bcamee,  in  noting  this  case,  supposed  that  such  promises 
could,  generally  speaking,  prevent  a  pure  plea  of  the  statute 
holding  OS  a  bar. 

My  impression  from  these  facts  is,  that  the  society  can  not  be 
permitted  to  rest  upon  the  statute  if  their  resolution  stood  un- 
revoked, and  the  debt  f6r  .which  the  dividends  were  retained  in 
pledge  was  not  paid  until  within  the  last  six  years;  because 
(bring  all  that  time  we  must  contend  that  there  was  a  continu- 
ing and  subsisting  trust,  by  their  own  acknowledgment,  as  to 
ihose  dividends.    This  inference  is  the  stronger  when  we  con- 
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aider  the  further  fact  avowed  by  the  bill,  that  none  of  tike 
dends  on  share  No.  41  were  allowed  or  credited  to  the  repze- 
Bentatives  of  L.  Ot,,  nor  allowed  or  paid  to  him  in  his  life- 
time, before  the  transfer  of  the  share,  as  already  mentioned; 
and  when  we  take  also  into  consideration  the  fact  aTowed  in 
the  answer  accompanying  the  plea,  that  J.  K.,  about  the  year 
1813  or  1814,  presented  to  the  society  an  account  in  which  he 
charged  the  society  with  the  value  of  the  share  No.  41,  and  the 
dividends  accrued  thereon,  "  and  that  he  was  allowed  in  ac- 
count  with  the  society  for  the  same." 

If  we  were  to  assume  as  valid  the  claim  of  the  society  to  hold 
the  share  No.  41,  and  the  dividends  thereon,  by  way  of  pledge 
or  security  for  the  debt  of  L.  G.  (and  the  society  cannot  ohject 
to  this  assumption),  the  assignees  had  a  right  to  redeem  at  any 
length  of  time,  indefinitely,  as  there  was  no  specified  time  of 
redemption  until  the  debt  was  paid,  or  until  they  were  called 
upon  by  the  society  to  redeem.    If  the  society  took  no  effectual 
measures  to  recover  that  debt  until  1820,  and  never  called  upon 
the  assignees  in  the  meantime  to  redeem,  they  surely  cannot  be 
permitted  in  this  suit  to  interpose  the  statute  of  limitations 
pending  their  own  delay.     When  it  is  stated  in  the  answer  that 
J.  K.,  in  1813,  charged  the  society  with  the  value  of  share  No. 
41,  and  that  he  was  allowed  in  account  for  it,  I  do  not  under- 
stand the  defendants  to  mean  that  it  was  settled,  for  then  they 
would  have  set  up  payment  without  resorting  to  the  plea. 
They  must  have  meant  that  it  was  allowed  in  the  account  as  a 
subsisting  demand.    It  was,  in  fact,  a  recognition  of  the  trust. 

This  view  of  the  question  in  respect  to  share  No.  41,  was  not 
considered  by  me  upon  the  former  discussion,  because  it  was 
not  distinctly  put  forward  on  the  part  of  the  plaintiffs,  who 
seemed  to  rely  upon  the  application  of  the  general  doctrine 
that  no  time  bars  a  direct  trust  in  this  court,  and  which  doc- 
trine, under  the  explanations  which  have  been  given,  I  am 
obliged,  according  to  my  sense  of  the  law,  to  consider  as  in- 
applicable. 

I  shall  accordingly,  according  to  the  former  decree,  hold  the 
plea  to  be  good,  not  only  to  so  much  of  the  bill  as  relates  to 
the  expenditures  of  money  by  the  plaintiff,  J.  K.,  but  to  so 
much  of  the  bill  as  relates  to  the  dividend  or  profit  on  the  seven 
shaies,  from  the  first  of  May  to  the  ninth  of  October,  1804;  and 
I  shall  overrule  the  plea  as  to  so  much  of  the  bill  as  relates  to 
the  dividends  on  share  No.  41,  and  direct  that  the  plea  as  to 
that  part  of  the  bill  stand  for  an  answer,  with  liberty  to  tbf 
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pkintiff  to  except.  And  I  shall  also,  as  before,  allow  the 
pifliTitiflfa  to  amend  their  bill  as  thej  shall  be  advised,  and  as 
the  pnctice  of  the  court  shall  warrant,  upon  payment  of  costs 
and  the  other  usual  terms,  and  with  liberty  also,  within  twenty 
days,  to  except  to  the  answer. 
Order  accordingly. 

Afl  an,  instonoe  of  the  respect  with  which  the  courts  regard  the  opinion  here 
ddrreied,  reference  ie  made  to  the  language  of  Judge  Temple  in  Love  v.  Wat- 
hM,  40  CSaL  647.  He  says:  "In  the  caae  of  Kane  ▼.  Bhodgoody  7  Johna. 
Ql  91,  Chanoellor  Kent  dnmiiwea  with  cleame«  and  penpicnity,  remarkable 
tTen  lor  that  great  jurist,  the  application  of  the  statute  of  limitations  to  trust 
vtates,  and  demonstrates,  both  from  reason  and  authority,  'that  the  trusts 
isiended  bj  courts  of  equity  not  to  be  reached  by  the  statute  of  limitations, 
ire  those  <»fti»«^**^l  and  continuing  trusts  which  are  not  at  all  oognisable  at 
law,  but  fall  witfaia  the  proper,  peonhar  and  exchusve  jurisdiction  of  this 


Field  v.  Schieffelin. 

[7  Jomn.  Ck.  UO.] 

GiUAMDiAX[*B  PowxB  OTKB  Wasd's  Estatb. — A  guardian  has  the  legal  right  to 
sell  the  persofial  pivpeaiy  of  his  ward. 

BiDRiB  OF  PuBCHASiB  WBOM  GuABDiAK.— A  boma  JUU  puTohsser  from  the 
gnardisn  has  a  right  to  presume  that  he  acts  for  the  benefit  of  the  ward, 
and  is  not  obliged  to  see  to  the  application  of  the  money  paid.  And  the 
court  wiU  not  follow  the  assets  in  the  hands  of  a  purchaser  unless  he 
knew,  or  had  sufficient  information  at  the  time,  that  the  guardian  con- 
templated a  breach  of  trust,  and  intended  to  misapply  the  money,  or 
was,  in  fact,  by  the  Teiy  transaction,  applying  it  to  his  own  private  pnr- 


BiLL  seeking  to  enforce  the  payment  of  a  bond  and  mortgage 
made  by  defendant  Schieffelin  to  defendant  W.  J.  Stewart,  as 
guardian  of  W.  J.  Hopkins,  and  assigned  by  Stewart  to  the 
plaintiff.  J.  J.  Stewart,  the  surety  of  the  guardian,  was  also 
nuide  party  defendant.  The  bill  alleged  that  the  bond  and 
mortgage  had  been  assigned  to  plaintiff  bona  fide  and  for  value. 
The  answer  of  Schieffelin  admitted  the  execution  of  the  bond, 
etc.,  and  averred  readiness  to  discharge  the  same  as  the  court 
Bhould  direct.  The  guardian's  answer  admitted  the  assignment 
to  phdntiff,  and  alleged  that  the  same  had  been  made  on  the 
part  of  the  plaintiff  in  good  faith,  and  that  full  value  had  been 
paid.  The  answer  of  the  surety  averred  that  the  bond  and 
mortgage  were  still  the  property  of  the  ward;  that  the  plaintiff 
bad  taken  an  assignment  thereof  knowing  that  the  same  was  not 
for  the  benefit  of  the  estate,  with  knowledge  that  the  bond  was 
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part  of  the  infant's  estate;  and  that  the  transaction  on  the  part 
of  plaintiff  was  entered  into  for  the  purpose  of  defraoding  this 
defendant  as  surety.  The  answer  of  the  infant  by  his  gnardian, 
E.  Elmendorf ,  was  to  the  same  effect. 

Wells,  for  the  plaintiff. 

T.  A.  JEmmei,  for  the  defendants. 

Kent,  Chancellor.    The  bond  and  mortgage  which  the  plaint- 
iff claims  were  taken  by  William  James  Stewart,  in  his  char- 
acter of  guardian  of  the  person  and  estate  of  Hopkins,  the 
infant,  and  to  which  trust  he  had  been  duly  appointed  by  this 
court.     That  he  had  a  legal  control  over  that  bond  and  mort- 
gage, and  a  right  to  collect  and  receive  the  money  due  thereon 
and  a  legal  right  to  sell  and  assign  the  same  in  the  due  exercise 
of  his  discretion  as  guardian,  is  a  proposition  that  does  not 
seem  to  admit  of  dispute.     The  bond  was  not  due  when  it  was 
assigned  to  the  plaintiff,  but  if  the  money  was  wanting  for  the 
purposes  of  the  trust,  either  for  discharging  incumbrances,  or 
for  making  more  advantageous  investments,  or  for  payment  of 
debts,  and  for  the  better  maintenance  and  education  of  the  ward, 
or  for  any  purpose  whatever,  connected  with  the  faithful  dis- 
charge of  the  trust  and  beneficial  to  the  infant,  the  gnaidian 
had  just  right  and  lawful  authority  to  raise  the  money  by  ihe 
assignment  of  the  bond  and  mortgage.     The  necessity  or  ex- 
pediency of  the  measure  rested  entirely  in  the  judgment  and 
discretion  of  the  guardian.     He  was  as  between  him  and  the 
purchaser,  the  proper  and  exclusive  judge  of  that  expediency. 
It  was  not  the  duty  or  the  business  of  the  purchaser  to  inquire 
into  the  necessity  of  the  assignment,  or  to  see  to  the  application 
of  the  purchase-money.     He  had  a  right  to  presume,  in  the 
absence  of  all  direct  and  plain  proof  to  the  contrary,  that  the 
guardian  was  exercising  his  power  fairly  and  faithfully  in  con- 
formity with  his  duty. 

The  case  theu  turns  upon  the  question  of  fact,  whether  the 
guardian  committed  a  breach  of  trust  in  the  assignment  of  tbe 
bond  and  mortgage,  and  whether  the  plaintiff  was  a  party  to 
that  breach  of  trust.  If  there  was  any  fraud  or  collusion  be- 
tween the  plaintiff  and  the  guardian,  or  if  the  plaintiff  knew  or 
was  sufficiently  informed,  when  he  accepted  of  the  bond  and 
mortgage,  that  the  guardian  had  in  contemplation  a  breach  of 
trust,  and  intended  to  misapply  the  moneys,  then  I  apprehend 
that  the  plaintiff  must  be  deemed  to  have  taken  the  bond  bsA 
mortgage  in  trust  for  the  infant.  But  on  this  point  there  is  oo^ 
sufficient  evidence  to  affect  the  rierht  and  title  of  the  plaintiff. 
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The  aaaignmexit  purports  on  its  face  to  be  for  a  fair  and 
valuable  consideration,  and  the  answer  of  the  guardian  admits 
the  payment  of  that  consideration,  and  there  is  nothing  in 
the  proof  to  gainsay  it.     There  is  no  direct  or  positive  evidence 
that  the  guardian  has  in  truth  misapplied  or  wasted  the  infant's 
money.     It  might  be  inferred  from  the  acknowledged  fact  of 
his  insoWency,  and  from  the  sOence  of  the  case;  but  when  it 
becomes  necessary,  not  only  to  establish  the  fact  of  breach  of 
trust,  but  of  a  participation  of  the  plaintiff  in  the  fraud,  we 
ought  to  have  something  more  decisive  than  a  presumption  rest- 
ing on  such  a  basis.     It  is  very  possible  and  consistent  with 
every  established  fact  in  the  case,  that  the  money  received  by 
the  guardian  from  the  plaintiff,  was  duly  invested  in  other 
property,  in  the  name  and  for  the  benefit  of  the  infant,  and 
was  left  untouched  amidst  the  waste  and  destraction  of  his  own 
properly.     But  if  the  presumption  of  a  devastavit  is  to  be  ad- 
mitted, there  is  no  endence  that  the  guardian  had  any  abuse  of 
trast  in  contemplation  when  he  made  the   assignment,  or,  if 
8uch  were  his  intention  at  the  time,  there  is  no  certain  and  suffi- 
cient proof  that  the  plaintiff  knew  or  had  information  of  that 
intention,  or  of  any  purpose  or  design  in  the  guardian,  incon- 
aistent  with  his  duty.     The  proof  on  the  part  of  the  infant  is 
too  lame  and  scanty  to  justify  the  conclusion  of  any  breach  of 
trust  in  the  guardian,  in  which  the  plaintiff  knowingly  partook. 
Though  it  be  not  in  the  ordinary  course  of  the  guardian's 
administration  to  sell  the  personal  property  of  his  ward,  yet 
he  has  the  legal  right  to  do  it,  for  it  is  entirely  under  his  con- 
trol and  management,  and  he  is  not  obliged  to  apply  to  this 
court  for  direction  in  every  particular  case.     It  was  said  by 
Lord  Hardwicke,  in  Inwood  v.  Ttm^ne,  Amb.  419,  that  he  might 
change  the  nature  of  the  infant's  estate  under  particular  cir- 
cnmstances  and  the  court  would  support  him  in  the  act,  if  the 
court  wonld  have  directed  the  change  under  the  same  circum- 
stances.   The  question  as  to  the  due  exercise  of  the  power 
arises  between  the  guardian  and  his  ward;  and  I  apprehend 
that  no  doubt  can  be  entertained  as  to  the  competency  of  the 
guardian's  power  over  the  disposition  of  the  personal  estate, 
including  the  choses  in  action,  as  between  him  and  the  bona  fide 
purchaser.     The  guardian  in  socage  of  the  real  estate  may 
lease  it  in  his  own  name,  and  dispose  of  it  during  the  guardian- 
ship, and  the  chancery  guardian  has  equal  authority,  though 
he  cannot  convey  it  absolutely  without  the  special  authority  of 
this  court,  because  the  nature  of  the  trust  does  notrequu-e  it: 
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Wade  y.  Baker,  1  Ld.  Baym.  181;  Cro.  Jac.  98;  XiOrd  Ellen- 
boroagh  in  10  East,  494.  The  personal  estate  is  neoessanlj 
subject  to  more  unlimited  control,  and  may  be  inTeaied,  called 
in  and  re-invested,  and  changed  and  otherwise  disposed  of,  as 
the  exigencies  of  the  tnist,  in  the  judgment  of  the  ^uazdian, 
may  seem  to  require.  In  every  instance  he  acts  under  respon- 
sibility to  his  ward  for  the  faithful  and  judicious  dischaige  of 
his  trust;  but  the  stranger  who  deals  with  him  justly  and  faurly, 
has  a  right  to  presume  that  the  guardian  acts  for  the  benefit  of 
the  infant,  and  he  does  not  partake  of  that  responsibilitj,  until 
the  presumption  of  fair  dealing  is  destroyed  by  evidence  of 
fraud  and  collusion. 

The  case  of  third  persons  dealing  with  the  executors  and 
administrators,  in  their  representative  character,  is  analogous 
and  throws  strong  light  on  this  subject.     Lord   Hardwicke, 
in  several  decisions  before   him,  would  not  permit  creditois 
or  legatees  to  follow  assets  into  the   hands  of  a   purchaser 
from  the  executor  or  administrator,  unless  there  was  evidence 
of  fraud  or  collusion  between  them.    Thus  in  Nugent  v.  Oifford, 
2  Yes.  269;  1  Atk.  463,  the  executor  assigned  over  a  mortgage 
term  of  his  testator  to  0.,  in  satisfaction  of  a  debt  which  (he 
executor  owed  him;  yet  the  lord  chancellor  held  it  a  good 
alienation  against  the  creditors  and  heir.    He  said  the  court 
would  follow  the  assets  in  case  of  fraud,  but  not  where  the 
executor  disposed  of  them  for  a  valuable  consideration  and 
without  fraud;  and  that  it  would  be  very  mischievous  if  the 
court  were  to  control  this  power  of  alienation,  as  no  person 
would  venture  to  deal  vnth  executors. 

The  purchaser's  knowledge  of  the  debts  in  general  was  im- 
material as  to  the  validity  of  the  assignment,  provided  it  was  for 
a  valuable  consideration,  and  there  was  no  difference  between 
the  power  of  the  executor  to  dispose  of  legal  and  equitable 
assets.     The  same  doctrine  was  maintained  in  Mead  y. Orrery,  3 
Atk.  236.     Three  executors  assigned  a  mortgage  of  their  testator 
as  a  security  for  the  receivership  of  one  of  them,  and  the  chan- 
cellor considered  it  to  be  a  purchase  for  a  valuable  consideration, 
and  that  there  was  not  sufficient  ground  to  set  it  aside.    It  was 
gooc^  unless  the  executor  did  it  collusively,  and  neither  creditors 
nor  legatees  could  call  back  the  assignment.     He  said  there  was 
Qo  instance  where  an  assignment  had  been  made  by  an  executor 
for  valuable  consideration  that  chancery  had  set  it  aside,  unless 
some  fraud  appeared  between  the  executor  and  the  assignee. 
Xhe  knowledge  in  the  third  person,  that  the  assignment  was 
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made  bj  the  exeentor  of  property  whioh  he  held  as  assets,  did 
not  alter  the  case.  In  Ibner  ▼.  Ivie^  2  Yes.  466,  the  same  rule 
preTaDed.  It  was  a  bill  against  the  purchaser  to  whom  an 
executor  had  assigned  a  mortgage  whioh  he  held  as  execator. 
Lord  Hardwicke  said  that  if  there  was  fraud  or  collusion  be- 
tween the  executor  and  purchaser,  both  would  be  liable  to  make 
satisfaction,  and  none  was  made  out  in  that  case  sufficient  to 
cbaxge  the  assignee.  ''I  do  not  know,"  he  obserres,  ''that 
there  can  be  any  general  principle,  that  an  assignee,  taking 
Becaritj  of  an  estate  from  the  executor  is  not  to  be  answerable. 
The  cases  all  depend  on  circumstances.  WhencTer  contrivance 
appears  between  the  executor  and  assignee  of  the  mortgagee  to 
make  a  dewuiavU^  the  court  would  hold  the  assignee  liable." 

Lord  Mansfield,  in  the  case  at  law  of  Whale  v.  Boo(h,  cited  in 
4  T.  B.  626,  note,  went  equally  far  in  favor  of  the  purchaser  of 
the  testator's  assets.  The  general  rule  both  of  law  and  equity, 
he  observed,  was  clear  that  an  executor  might  dispose  of  the 
assets,  and  that  they  could  not  be  followed  by  the  testator's 
creditors.  He  must  sell  in  order  to  affect  the  will,  but  who 
would  buy  if  liable  to  be  called  to  an  account  ?  If  the  purchaser 
knows  they  are  assets,  this  is  no  evidence  of  fraud,  for  all  the 
testator's  debts  may  have  been  already  satisfied,  and  if  he  knows 
they  are  not  satisfied,  must  he  look  to  the  application  of  the 
money?  No  one  would  buy  on  such  terms.  There  is  one  ex- 
ception, in  deed,  where  a  contrivance  appears  between  the  pur- 
chaser and  executor,  to  make  a  devasiaviL 

Subsequent  decisions  have  in  some  degree  restrained  the  ex- 
tent of  the  doctrine  laid  down  by  Lord  Hardwicke  and  Lord 
Mansfield.    In  Bonney  v.  Bidgard,  1  Cox,  144,  Lord  Kenyon, 
the  master  of  the  rolls,  admitted  that  in  general  the  purchaser 
from  ihe  executor  of  the  testator's  assets  was  not  bound  to  see 
to  the  application  of  the  money;  but  that  if  upon  the  face  of 
the  assignment  of  the  property  it  appeared  to  have  been  made 
in  satisfaction  of  a  private  debt  of  the  executor,  the  sale  was 
iraadnlent  against  the  persons  interested  under  the  will,  and 
equity  would  relieve.     It  would  be  a  case  of  implied  fraud, 
and  he  accordingly  condemned  the  decision  in  Mead  v.  Orrery, 
ftnd  said  he  should  have  made  an  opposite  decision  in  that  case. 
His  objection,  if  valid,  would  apply  equally  to  the  case  of  ^u- 
9^  T.  Oxford,  and  overrule  it,  for  there  also  it  appeared  the 
assignment  was  in  satisfaction  of  the  executor's  private  debt. 

So,  again,  in  ScoU  v.  Ih^ler,  Dickens,  712,  Lord  Thurlow  held 
that  where  an  executrix  pledged  bonds  specifically  devised  as  a 
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security  for  her  own  debt,  contracted  after  the  testator's  death, 
the  pawnee  must  deliyer  up  the  bond  for  the  benefit  of  the 
specific  legatee.     He  admitted  that  in  general  the  purchaser  of 
the  assets  had  no  concern  with  the  application  of  the  price, 
and  the  rule  applied  equally  to  mortgages,  bonds,  and  leases. 
But  if  one  concerted  with  the  executor  to  obtain  the  effects  at 
a  nominal  price,  or  at  a  fraudulent  undervalue,  or  in  extin- 
guishing the  private  debt  of  the  executor,  or  in  any  other  man- 
ner contrary  to  the  duty  of  the  office  of  executor,  the  purchaser 
or  pawnee  will  be  liable.     In  this  case,  bonds  of  the  testator 
were  delivered  to  the  bankers  as  a  security  for  the  private  debt 
of  the  executrix,  and  they  were  ordered  to  be  delivered  up,  and 
the  bankers  to  account  for  the  interest  received;  and  thon^ 
the  bankers  believed  the  representation  of  the  executrix  with- 
out looking  at  the  will,  it  was  not  sufficient  to  protect  them. 
They  knew  that  the  bonds  could  not  be  so  appropriated,  until 
all  Uie  debts  and  legacies  were  paid,  and  the  chancellor  must 
have  proceeded  on  the  ground  of  gross  negligence  or  implied 
fraud  in  the  bankers. 

In  HUl  v.  Simpson,  7  Yes.  162,  Sir  William  Ghnnt  made  a 
similar  decree  by  setting  aside  the  transfer  of  assets  by  an  ex- 
ecutor, to  secure  a  debt  of  the  executor,  under  circumstances 
of  gross  negligence,  though  not  of  direct  fraud  in  the  creditor 
to  whom  they  were  transferred.  He  admitted  that  for  many 
purposes  third  persons  were  entitled  to  consider  the  executor 
as  absolute  owner,  and  that  the  stranger  should  not  be  put  to 
examine  whether  in  the  particular  instance  the  power  of  dis- 
position had  been  discreetly  exercised  by  the  executor.  Bat  it 
does  not  follow  that  the  third  person  must  wholly  overlook  his 
character  as  trustee,  when  he  knows  the  executor  is  applying 
the  assets  to  a  purpose  wholly  foreign  to  his  trust.  The  assets 
known  to  be  such  ought  not  to  be  applied  in  any  case  for  the 
discharge  of  the  executor's  debt,  unless  the  creditor  taking  the 
assets  can  be  first  satisfied  of  his  right  so  to  apply  them.  It 
was  gross  negligence  in  the  creditor  to  abstain  in  such  a  case 
from  looking  at  the  will  to  see  if  there  be  not  unsatisfied  de- 
mands; and  the  master  of  the  rolls  afterwards  admitted  that 
this  was  the  first  case  in  which  a  mere  general  pecuniary  lega- 
tee succeeded  in  an  attempt  to  follow  the  assets  aliened  by  the 
executor. 

The  case  of  McLeod  v.  Drummondy  14  Yes.  jun.  352;  S.  C, 
17  Id.  162,  was  one  of  a  pledge  by  the  executor  of  the  testator^t 
bonds,  upon  advances  of  money.     The  bill  was  by  a  co-exec* 
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ator,  and  it  was  dismissed  by  the  master  of  the  rolls,  and  the 
decree  was  affirmed  on  appeal  to  the  lord  ohanoellor.     Here 
was  a  specific  bequest  of  the  bonds  so  pledged,  and  the  money 
vas  adTanced  at  the  time  the  pledge  was  made,  and  upon  the 
credit  of  it.    The  master  of  the  rolls  said  he  had  found  no  case 
where  the  money  had  been  advanced  at  the  time  to  the  full 
valae  of  the  assets,  that  it  was  ever  called  back.     He  admitted 
that  suspicion  of  fraud  must  always  arise  where  a  party,  having 
a  debt  due  from  the  executor,  takes  in  satisfaction  of  that  debt 
the  assets  which  he  knows  belong  to  the  executor  only  in  that 
character;  but  it  would  not  do  to  hold  broadly  and  generally 
that  no  man  could  advance  money  upon  a  bond,  or  other  chose 
in  action,  of  the  testator,  without  implying  a  fraudulent  collu- 
aon  with  the  executor  to  misapply  the  assets.     Lord  Eldon,  on 
the  appeal,  went  into  a  very  full  and  accurate  review  of  the 
cases  on  the  subject,  and  admitted  they  were  not  to  be  recon- 
ciled.   He  declared  that  on  a  sale  by  the  executor  for  money 
adyanced  at  the  time,  the  vendee  could  never  be  affected  by 
proTing  the  executor's  intention  at  the  time  to  misapply  the 
money,  or  that  he  afterwards  did  misapply  it.     The  third  per- 
son, if  there  was  no  more  in  the  transaction,  would  be  justified 
in  assuming  that  the  sale  was  for  those  purposes,  for  which  the 
law  gives  the  executor  the  power  of  sale.    In  a  great  variety  of 
cases  the  executor  may  pledge  the  assets  at  the  hazard,  not  of 
the  person  dealing  with  him,  but  of  the  cestui  que  trust.    The 
tine  question  was,  whether  there  must  be  fraud  by  the  person 
dealing  with  the  executor  for  his  own  benefit,  or  if  there  be 
direct  or  strong  and  pregnant  evidence  that  the  advance  was 
not  what  it  prima  facie  imports,  for  a  purpose  connected  with 
the  administration  of  the  assets,  but  for  a  different  purpose, 
and  that  the  executor  was  going  to  misapply  the  fund,  whether 
the  party  could  safely  deal  with  him.     He  evidently  was  of 
opinion  he  could  not;  and  he  assented  to  the  observation  of 
Lord  Alvanley  that  there  could  not  be  a  stronger  case  of  a  de- 
vasUtvU  than  an  executor  aliening  the  property  of  the  testator 
to  pay  his  own  debts,  the  alienee  knowing  at  the  time  that  debts 
of  the  testator  were  due,  and  he  thought  that  Lord  Mansfield, 
ui  a  case  already  cited,  strained  too  far  in  favor  of  the  pur- 
chaser of  the  assets. 

The  last  case  I  shall  notice  in  this  point  is  that  of  Keane  v. 
^obarts,  4  Madd.  Ch.  332,  in  which  legatees  and  creditors 
attempted  to  follow  assets  into  the  hands  of  bankers,  who  had 
received  them  from  the  executor.     Sir  John  Leach  held  that  the 
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purchaser  from  an  executor  of  a  specified  bequest  was  not 
bound  to  inquire  into  the  fact  whether  the  sale  was  made  neoes- 
saiy  by  the  existence  of  debts,  or  for  the  purposes  of  the  estate; 
because  he  has  no  adequate  means  to  prosecute  such  an  inqniiy. 
He  held  that  the  purchaser  had  a  right  to  assume  that  the  exec- 
utor sells  in  the  necessary  course  of  his  adminisixation,  and  that 
he  was  not  responsible  for  the  executor's  misapplication  of  the 
money,  unless  he  was  a  party  to  the  breach  of  trust. 

I  have  thus  looked  pretty  fully  into  the  deoisiona^  into  the 
analogous  case  of  a  purchase  from  an  executor  of  the  testator's 
assets,  and  they  all  agree  in  this,  that  the  purchaser  is  safe  if 
he  is  no  party  to  any  fraud  in  the  executor,  and  has  no  knowl- 
edge or  proof  that  the  executor  intended  to  misapply  the  pro- 
ceeds, or  was,  in  fact,  by  the  very  transaction,  applying  them 
to  the  extinguishing  of  his  own  priyate  debt.    The  great  diffi- 
culty has  been  to  determine  how  far  the  purchaser  dealt  at  his 
peril,  when  he  knew,  from  the  very  face  of  the  proceeding,  thai 
the  executor  was  applying  the  assets  to  his  own  private  purposes, 
as  the  payment  of  his  own  debt.    The  latter  and  the  better  doc- 
trine is  that  in  such  a  case  he  does  buy  at  his  peril,  but  that  if 
he  has  no  such  proof  or  knowledge,  he  is  not  bound  to  inquire 
into  the  state  of  the  trust,  because  he  has  no  means  to  support 
the  inquiry,  and  he  may  safely  repose  on  the  general  preeomp* 
tion  that  the  executor  is  in  the  due  exercise  of  his  trust. 

The  reasonableness  and  propriety  of  the  application  of  this 
doctrine,  respecting  the  assets  of  executors,  to  the  case  of  guard- 
ians of  the  personal  estates  of  infants,  appears  to  be  very  appa- 
rent, provided  it  be  once  admitted  that  the  guardian  has  a  power 
of  disposition  of  the  personal  estate,  and  may  exercise  it  in  his 
discretion  for  the  benefit  of  the  infant.  The  purchaser  from 
the  guardian  has,  indeed,  less  means  to  pursue  the  inquiry  into 
the  necessity  or  expediency  of  the  sale,  than  the  purrshaserfrom 
the  executor,  because  the  duty  of  the  guardian  is  not  so  dearly 
marked  out,  and  depends  more  upon  circumstances  as  to  the 
judicious  and  profitable  management  of  the  estate^  and  the  suit- 
able maintenance  and  education  of  his  ward.  If  the  guardian 
can  sell  and  assign,  the  purchaser  must  be  protected  to  the  same 
extent  at  least  as  the  purchaser  from  an  executor;  and  he  cer- 
tainly can  be  under  no  greater  obligation  to  inquire  into  the 
propriety  of  the  assignment. 

The  case  then  resolves  itself  into  the  fact,  whether  the  guard- 
ian has  misapplied  the  produce  of  the  bond  and  mortgage  in 
violation  of  his  trust,  and  whether  the  plaintiff  was  either  a 
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party  to  that  fraud,  or  had  information  of  any  such  design  when 
he  purchased.  I  ha^e  already  obserTed  that  the  case  does  not 
waxiant  me  in  drawing  the  conclusion  that  the  plaintiff  had  any 
such  knowledge  or  information.  There  is  no  ground  for  an  in- 
ference of  fraud  or  for  the  charge  of  gross  negligence.  There  was 
nothing  special  in  the  transaction  that  rendered  it  the  duty  of 
the  plaintiff  to  make  any  inquiry  as  to  the  object  of  the  sale  and 
the  destination  of  the  fund.  He  had  no  means  to  pursue  the 
inqoiry.  The  evidence  does  not  bring  home  to  him  even  a 
knowledge  of  the  dissipated  habits  of  the  guardian,  as  early  as 
when  the  assignment  was  made;  and  we  want  also  the  fact  to 
be  more  fully  and  certainly  established,  that  the  funds  have  been 
actually  wasted  and  misapplied.  It  is  said  that  the  plaintiff  had 
reason  to  believe  it  was  the  intention  of  the  guardian  to  mis- 
apply the  fund.  I  see  no  other  ground  for  that  belief  at  the 
time,  than  the  debts  which  the  guardian  owed.  But  that  cir- 
cumstance does  not  appear  to  be  sufficient  to  fix  a  new  respon- 
sibility upon  the  purchaser,  for  it  is  not  shown  that  the  guardian 
was  at  the  time  insolvent,  or  meditated  any  breach  of  trust, 
and  it  was  to  be  presumed  that  he  had  given  ample  security  for 
the  performance  of  that  trust  and  that  his  own  concerns  would 
not  involve  or  be  permitted  to  affect  the  trust  estate. 

I  shall,  accordingly,  make  the  usual  decree  that  the  amount 
dne  on  the  bond  and  mortgage  be  paid  by  the  defendant,  J. 
Schieffelin,  within  sixty  days,  or  that  the  mortgaged  premises 
he  sold,  and  that  no  costs  of  this  suit  be  charged  by  either 
party  as  against  the  other,  except  that  the  defendant  J.  S.  be 
charged  with  the  cost  of  the  sale  if  the  sum  due  be  not  paid 
without  it. 

Decree  accordingly. 

See  note  to  Sutherland  v.  Brusfi,  anU^  383. 


Bacon  v.  Bronson. 

[7  Jomis.  Ch.  IM.] 

Kbiofpel  bt  Fraudulemt  Repbessntations. — ^The  plaintiff  residing  with- 
out this  state  applied  to  the  defendant,  sn  attorney  and  resident  of  the 
state,  to  procoie  for  him  a  bond  and  mortgage  of  certaia  premises,  and 
asked  defendant  whether  he  knew  of  any  incumbrances  on  the  same. 
The  defendant  told  plaintiff  of  a  certain  unsatisfied  judgment,  and  said 
that  he  knew  of  no  other  liens,  although  there  was  at  the  time  a  mort- 
gage on  the  premises,  of  which  the  defendant  was  fully  aware.  The 
Am.  Dae.  Toi..  ZI— 99 
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lands  were  subeequently  sold  under  this  prior  mortgage,  and  tbe  defend- 
ant became  the  purchaser  at  a  sum  far  less  than  their  value.  It  wis 
held  that  the  representations  by  the  defendant  wore  false  and  tbe  pur- 
chase at  the  mortgage  sale  fraudulent,  that  the  lands  in  his  hands  wen 
subject  to  the  plaintiff's  mortgage,  and  he  liable  for  the  deficiency. 

Bill  charging  that  defendant  Bronson  executed  to  plaintiff  a 
bond  and  mortgage  of  the  premises  in  question  for  five  hundred 
dollars  and  seventy-six  cents;  that  at  the  time  of  such  execn- 
tion  Bronson  declared  the  premises  to  be  unincumbered,  except 
by  a  judgment  in  favor  of  Arnold;  that  plaintiff  had  by  his 
agent  applied  to  defendant  Beynolds  to  draw  up  the  bond  and 
mortgage;  that  plaintiff  knew  of  no  other  prior  mortgage  on 
the  lands  until  the  same  were  sold  to  pay  fifty-two  dollars  and 
fifty  cents  interest  on  a  mortgage  of  seven  hundred  and  fifty 
dollars  to  a  loan-o£Sce;  that  Beynolds  bought  the  Linds  worth 
seven  thousand  dollars  for  a  sum  far  less  than  their  value,  and 
subsequently  gave  a  quitclaim  to  defendant  Marshall  for  one 
thousand  dollars,  who,  with  full  knowledge  of  plaintiff's  claim, 
entered  into  an  agreement  with  the  sons  of  Bronson  for  a  re- 
demption of  the  premises;  and  that  the  whole  transaction  was 
a  fraud  on  the  creditors  of  Bronson,  and  entered  into  to  defeat 
plaintiff's  security.     The  bill  prayed  that  the  lands  be  sold  to 
satisfy  plaintiff's  lien,  and  for  general  relief.     A  supplemental 
bill  was  filed  against  Bronson's  sons,  setting  forth  substantially 
the  same  facts  as  in  the  original  bill,  and  praying  that  they  be 
decreed  to  release  all  their  interest  to  plaintiff.     The  plaintifi 
and  his  agent  were  residents  of  the  state  of  Connecticut.    Other 
facts  appear  from  the  opinion. 

The  bill  was  taken  pro  confesso  against  Bronson  and  hia  sods. 
Beynolds  answered,  denying  all  fraud  and  collusion.  Marshall 
also  answered. 

E.  Cunningham,  for  the  plaintiff. 

D,  Cody,  contra. 

Kent,  Chancellor.  The  original  and  supplemental  bills  have 
been  taken  pro  confeaso  against  the  defendant  Bronson  and  his 
two  children,  G.  W.  J.  and  P.  Bronson,  and  consequently  all 
the  charges  of  collusion  and  fraud  in  the  defendant  B.  to  cheat 
the  plaintiff  out  of  his  mortgage  security  are  admitted.  So  it 
is  also  admitted  that  the  defendants,  G.  and  P.  Bronson,  pos- 
sess and  enjoy  the  mortgaged  premises  under  a  contract  from 
the  defendant,  Marshall,  in  furtherance  of  the  fraudulent  views 
of  the  defendant  B.,  and  in  consummation  of  that  fraud.    It  ii 
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likewise  in  proof  tbat  tbe  defendant,  Marshall,  took  a  deed 
from  the  defendant,  Reynolds,  with  full  knowledge  of  the  claim 
of  the  plaintiff  and  of  the  allegations  of  fraud  and  combination 
between  the  defendants,  B.  and  B.,  in  the  sale  and  purchase  of 
tbe  land.  The  only  serious  point  in  dispute  is,  whether  the 
defendant,  B.,  be  justly  chargeable  with  fraud,  and  whether 
tbe  land  as  well  as  the  defendant,  B. ,  be  responsible  to  the 
plaintiff  for  his  debt. 

There  is  one  very  material  fact  in  the  case,  which  is  unques- 
tionably established,  and  which  occurred  in  the  very  commence- 
ment of  ihe  business.     It  throws  light  on  all  the  subsequent 
transactions,  and  serves  to  detect  the  motives,  and  explain  the 
principles  which  guided  the  defendant,  B.     He  was  a  practic- 
ing attorney  in  the  village  of  Amsterdam,  living  within  the  dis- 
tance of  two  miles  from  the  mortgaged  premises.    He  had  l^een 
in  the  habit  of  doing  business  for  and  against  the  defendant, 
B.,  and  was  well  acquainted  with  his  property,  circumstauces, 
embarrassments,  and  character.     He  was  also  well  versed  in 
tbe  knowledge  of  the  law  of  tbe  land,  and  understood  the  par- 
ticular force  and  character  of  loan-office  security.    The  jilaiutiS 
and  the  agent  he  employed  were    citizens  of    Connecticut, 
strangers  to  the  laws  of  this  state,  and  ignorant  of  the  existence 
of  any  loan*office  mortgages.    In  this  situation  of  the  parties, 
tbe  defendant,  B.,  is  applied  to  by  the  agent  of  the  plaintiff  to 
draw  his  bond  and  mortgage.     The  application  was  doubtless 
made  to  him  in  his  character  of  an  attorney,  and  the  agent  in- 
quired of  him  if  he  knew  of  any  incumbrance  on  the  land  other 
than  the  judgment  in  favor  of  Benedict  Arnold.     B.  replied 
tbat  he  did  not  know  of  any  other  incumbrance,  and  that  he 
tboQgfatthat  the  plaintiff  would  be  amply  secure  in  his  demand. 
It  is  now  admitted  by  the  defendant,  B.,  that  he,  at  that 
time,  knew  of  the  loan-office  mortgage  given  by  B.,  for  he  bad 
frequently  heard  of  it,  and  believed  it  to  exist.     It  is  proved 
likewise  that  he  had  been  in  the  habit  of  lending  money  to  B., 
to  pay  the  annual  interest  upon  that  mortgage.     He  admits 
also  that  he  was  silent  on  the  subject  of  that  mortgage,  and  can- 
not say  whether  he  thought  of  it  at  the  time  he  filled  up  the 
bond  and  mortgage  to  the  plaintiff.     He  does  not  venture  to 
saj  that  he  did  not  recollect  the  fact  of  the  existence  of  the 
loan-office  mortgage,  though  he  was  2)articularly  interrogated 
by  the  bill  whether  be  did  not  know  at  the  time  of  the  loan- 
office  mortgage,  and  whether  he  gave  any  intimation  thereof  tc 
tbe  agent  of  the  plaintiff. 
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The  defendant,  B.,  afterwards  availed  himself  of  this  yex^ 
loan-office  mortgage  to  buy  in  the  one  hundred  and  serentj- 
five  acres  of  land  covered  by  the  plaintiff's  mortgage,  as  well  as 
upwards  of  one  hundred  and  seventy  acres  of  other  laod, 
claimed  and  possessed  by  several  other  bona  fide  purchasers. 
If  the  purchase  by  him  should  be  deemed  valid,  or  if  he  should 
not  be  held  bound  to  indemnify  the  plaintiff,  the  latter  will  be 
deprived  of  his  debt,  and  the  defendant,  B.,  will  have  made  a 
very  profitable,  though,  at  the  same  time,  a  very  hard  and 
unconscientious  speculation,  and  one  producing  the  entire  loss 
of  the  plaintiff's  security,  as  well  as  distress  and  oppression  to 
the  other  claimants.    He  gave  only  one  thousand  two  hundred 
and  twenty-five  dollars  for  his  purchase,  and  he  told  one  of  the 
witnesses  that  the  whole  land  purchased  by  him  was  worth 
fourteen  thousand  dollars,  and  the  part  covered  by  the  plaint- 
iff's mortgage  seven  thousand  dollars.     This  is  supposed  to 
have  been  a  careless  and  extravagant  estimate,  but  all  the  testi- 
mony shows  that  the  purchase  was  most  advantageous.    B. 
thus  first  interferes  in  this  business  by  a  breach  of  confidence, 
and  a  fraud  practiced  upon  the  plaintiff;  for  he  makes  a  false 
representation  to  him  as  to  the  incumbrance,  and  one  which  he 
knew  to  be  false  when  he  made  it,  and  by  means  of  which  he 
was  subsequently  enabled  to  destroy  the  plaintiff's  security,  and 
to  make  great  gain  to  himself.     If  the  bill  had  rested  the  title 
to  relief  upon  this  single  fact,  the  plaintiff  would,  upon  that 
fact  only,  have  succeeded. 

It  is  a  very  old  head  of  equity,  as  Lord  Eldon  observed  in 
Evans  v.  BickneU,  6  Yes.  jun.  174,  that  if  a  representation  be 
made  to  another  person  going  to  deal  in  a  matter  of  interest 
upon  the  faith  of  that  representation,  the  former  shall  make 
that  representation  good  if  he  knew  that  representation  to  be 
false.  He  held  that  if  there  was  a  jurisdiction  at  law  upon  the 
doctrine  in  Fasley  v.  I^eeman^  3  T.  B.  151,  there  was  a  conenr- 
rent  jurisdiction  in  equity;  and  that  case,  upon  the  principles 
of  many  decisions  in  equity,  might  have  been  maintained  here. 
There  is  no  dispute  about  that  doctrine.  It  is  a  principle  of 
universal  law.  Fraud  and  damage,  coupled  together,  will  en- 
title the  injured  party  to  relief  in  any  court  of  justice. 

It  would  not  have  excused  the  defendant,  B.,  if  he  had  said 
that  he  did  not  recollect  the  loan-office  mortgage;  but  he  does 
not  say  so,  and  the  conclusion  is  that  he  did  recollect  it,  and 
intentionally  concealed  the  knowledge  of  it,  with  a  view  oi 
maturing  the  scheme  of  fraud  which  he  afterwards  suceeesfiilljr 
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piactioed.  In  Burrotos  v.  Lock,  10  Yes.  470,  it  waa  held  by  the 
znasier  of  the  rolls  that  such  a  demaod  for  damages  for  a  mis- 
repieeentatioii  of  a  fact  was  properly  made  in  eqaity.  The 
defendant  in  that  case  admitted  he  had  reoeived  information  of 
a  fact  inqoired  after,  and  did  not  at  the  time  recollect  it;  but 
the  judge  set  aside  the  objection  of  a  want  of  recollection  as 
wholly  unsound.  The  plaintiff  there  was  going  to  deal  with  C. 
upon  a  matter  of  interest,  and  he  applied  to  the  defendant  to 
blow  what  C.  was  entitled  to,  and  he  told  him  expressly  that 
C.  had  an  undoubted  right  to  make  an  assignment  to  such  an 
extent,  Imowing  that  he  had  not  a  right  to  make  such  an 
assignment.  *'  What  can  the  plaintiff  do,"  said  Sir  Wm.  Grant, 
''to  make  out  a  case  of  this  kind  but  show:  1.  That  the  fact  as 
represented  is  false;  2.  That  the  person  making  the  represen- 
tation had  the  knowledge  of  a  fact  contrary  to  it.  The  plaintiff 
cannot  dive  into  the  secret  recesses  of  the  heart,  so  as  to  know 
whether  he  did  or  did  not  recollect  the  fact;  and  it  is  no  excuse 
to  Bay  he  did  not  recollect  it.  At  least  it  was  gross  negligence 
to  take  upon  him  to  aver  positively  and  distinctly  that  O.  was 
entitled  to  the  whole  fund,  without  giving  himself  the  trouble 
to  recollect  whether  the  fact  was  so  or  not;  without  thinking 
upon  the  subject."  The  master  of  the  rolls  therefore  held  the 
defendant  responsible  to  the  purchaser  for  the  damage  resulting 
from  the  misrepresentation. 

If  then  the  case  had  stood  upon  the  fact  that  the  defendant 
H.  bad  been  applied  to  by  the  plaintiff,  while  employed  x^ro- 
fessionally  on  the  very  business  to  which  the  inquiry  related, 
for  information  as  to  his  knowledge  of  incumbrances,  and  he 
bad  declared  there  was  no  other  incumbrance  than  the  judg- 
ment, though  he  then  knew  of  the  loan-office  mortgage,  we 
have  seen  that  he  would  have  been  responsible  to  the  extent  of 
the  plaintiff's  damage,  for  such  a  willfully  false  assertion.  But 
the  bill  does  not  place  the  title  to  relief  precisely  upon  that 
point,  but  makes  the  fraud  of  the  defendant  R.  in  the  subse- 
quent purchase  the  ground  for  relief;  and  though  specific  as 
well  as  general  relief  be  prayed  for,  any  relief  may  be  afforded 
which  is  consistent  with  the  case  made  by  the  bill.  The 
previous  deception,  then,  in  this  case,  is  a  pretty  sure  test  of 
the  motives  of  the  defendant  B.  throughout  the  subsequent 
stages  of  the  business,  and  is  weighty  as  auxiliary  proof  of 
fnmd,  deducible  from  the  facts  attending  the  purchase. 

The  next  circumstance  to  show  a  medidated  fraud  upon  the 
plaintiff,  is  the  proposition  of  the  defendant  B.  to  Arnold,  the 
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winter  previous  to  the  sale,  when  he  contemplated  that  the 
lands  of  B.  would  be  sold,  and  that  he  and  Arnold  should  be- 
come purchasers.  This  intention  will  rationally  acooant  for 
his  determination,  about  the  time  of  the  sale,  to  refuse  the 
pecuniary  aid  he  had  been  accustomed  to  lend  to  B.,  to  dis- 
charge his  annual  interest  upon  the  loan-offioe  mortgage.  The 
defendant  B.  pretended  to  be  apprehensive  of  his  debt;  and 
certainly  he  had  no  reasonable  ground  for  that  apprehension. 
The  defendant  B.  was  in  possession  of  personal  property,  worth 
from  one  thousand  five  hundred  to  two  thousand  five  hundred 
dollars,  and  the  defendant  B.  had  the  control  of  judgments 
and  executions  for  debts  including  his  own,  and  little  less  in 
the  whole  than  nine  hundred  dollars,  before  the  sale  of  the 
land.  The  personal  property  was  all  sold  in  a  few  weeb  after 
the  loan-office  sale,  and  bought  in  chiefly  by  the  defendant  B. 
at  less  than  half  its  value.  He  had  also,  at  the  sale  of  the 
farm,  given  to  the  defendant  B.  a  receipt  for  the  surpliu 
moneys,  amounting  to  three  hundred  and  sixty-eight  dollars 
and  thirty-eight  cents,  and  these  surplus  moneys  he  was  per^ 
mitted  by  B.  to  retain,  without  requiring  or  receiving  any  credit 
for  it,  on  the  judgments  and  executions  under  the  control  of  B. 
This  fact  occurred  on  the  day  of  the  sale  of  the  real  estate;  and 
it  is  demonstrable  proof  of  the  confidential  manner  in  which 
the  parties  dealt  with  each  other,  even  on  such  a  trying  occa- 
sion as  the  purchase  by  the  one,  and  the  voluntary  sacrifice  by 
the  other,  of  a  large  estate. 

The  defendant  B.  avowed  just  before  the  sale  that  he  was 
going  to  make  a  speculation;  and  it  appears  from  the  testimony 
of  Arnold,  that  B.  and  B.  had  made  some  previous  anaoge- 
menta,  probably  at  the  time  of  the  sale,  which  B.  was  called 
upon  to  fulfill,  and  the  nature  of  which  is  not  precisely  dis- 
closed, though  the  fact  of  some  arrangement  was  admitted.  B 
is  quite  apparent  from  the  whole  view  of  the  facts,  that  B.  and 
B.  acted  in  friendly  concert  with  each  other  at  the  day  of  sale. 
Their  mutual  conduct  was  conclusive  evidence  of  a  very  ami- 
cable understanding  of  each  other's  views.  B.  made  no  real  effort 
to  raise  the  small  amount  of  fifty-two  dollars  and  fifty  cents  and 
prevent  the  sale.  It  is  to  be  inferred  that  he  had  Canadian  bills 
sufficient  for  that  purpose,  which  he  might  have  exchanged  at  a 
small  discount;  but  he  was  unwilling  to  give  a  discount  though 
so  great  an  interest  was  at  stake.  B.  avows  that  he  made  the 
purchase  to  promote  his  own  interest  and  that  of  hia  frienda; 
or,  as  he  says  in  another  place,  to  secure  some  judgments  ha 
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had  in  his  office,  and  his  own  demands.  After  the  sale  he  freelj 
promised  to  pay  Arnold's  judgment,  to  which  he  was  the  attor- 
ney, and  he  said  he  did  not  want  the  farm  if  B.  and  his  friends 
eoold  make  an  arrangement  with  him.  How  is  it  possible  to 
avoid  the  inference  that  the  sale  was  made  with  the  consent  or 
acqaiescence  of  B.  and  with  concerted  views;  and  those  views 
•re  admitted  by  B.  to  have  been  fraodolent. 

It  is  another  important  ingredient  in  the  case  that  B.  and  his 
family  have  been  suffered  ever  since  quietly  to  possess  and  enjoy 
the  real  and  personal  estate.  Indeed,  the  amazing  fact  that  B. 
should  stand  by  on  the  day  of  sale  and  tamely  suffer,  without 
a  single  serious  effort  to  prevent  it,  a  farm  of  one  hundred  and 
seventy-five  acres,  and  worth  six  thousand  dollars,  to  be  sold 
sbsolutely  to  raise  the  paltry  sum  of  fifty-two  dollars  and  fifty 
eents,  and  should  throughout  the  events  of  that  day  and  in  all 
Bobsequent  transactions,  be  upon  the  most  friendly  terms  with 
K.,  the  purchaser,  and  his  former  patron,  and  that  they  should 
afford  each  other  eveiy  accommodation  and  facility,  is  to  my 
mind  overwhelming  proof  of  collusion  and  combination  to  de- 
fraud creditors.  And  considering  the  imposition  practiced  upon 
the  plaintiff,  both  by  B.  and  R.,  when  the  mortgage  was  taken, 
bow  can  we  avoid  the  conclusion,  that  he  was  the  premeditated 
victim  from  the  beginning  ? 

The  only  real  question  that  remains,  after  stating  the  facts  in 
the  case,  is  as  to  the  nature  and  extent  of  the  relief.  If  the 
plaintiff  were  to  be  permitted  to  lose  bis  debt  upon  such  a  state 
of  things  and  without  any  remedy,  either  against  the  land  or 
against  B.,  it  would  appear  to  me  to  cast  a  shade  over  the  ad- 
ministration of  justice.  The  land  ought  to  be  held  answerable 
for  the  mortgage-debt,  subject  to  the  loan-office  mortgage,  and 
also  to  Arnold's  judgment,  if  it  be  not  already  discharged  ac- 
cording to  the  promise  of  11.  And  though  it  be  a  rule  of  prac- 
tice to  require  all  incumbrancers  to  be  brought  in  as  parties,  I 
think  that  in  this  peculiar  case  it  would  be  entirely  unneces- 
sary to  have  the  cause  stand  over  for  that  purpose.  The  land 
might  easily  and  safely  and  without  any  kind  of  inconvenience 
he  applied  to  the  payment  of  the  plaintiff's  debt,  subject  to 
those  incumbrances. 

The  defendant  B.  ought  also  to  be  held  personally  responsible 
to  the  plaintiff  for  the  loss  of  his  mortgage  security,  if  that 
Beeurity  was  to  be  deemed  impaired  or  lost  by  reason  of  his 
fraud.  He  has  re-mortgaged  the  one  hundred  and  seventy-five 
seres  to  the  loan-office,  and  subject  to  that  mortgage  he  has 
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sold  the  land  to  the  defendant  M.  for  one  thousand  dollars.  He 
has  therefore  received  more  money  from  the  porcbase  than 
would  be  sufficient  to  satisfy  the  debt  due  to  the  plaintiff,  and 
in  justice  he  ought  to  be  required  to  satisfy  it.  The  defendant 
M.  was  a  purchaser  from  B.  with  notice  of  the  plain  HfTs  equi- 
ties, and  all  the  fraudulent  circumstances  connected  with  the 
purchase  by  B.  The  mortgaged  premises  claimed  or  poaaeeeed 
by  the  defendants  M.  or  B.,  or  by  his  children,  G.  and  P.  Bron- 
son  therefore  remain  chargeable  in  equity  with  the  lien  of  the 
plaintiff's  mortgage,  subject  to  the  loan-office  mortgage  men- 
tioned in  the  pleadings.  That  mortgage  was  taken  in  good  faith 
and  without  knowledge  of  any  fraud  to  affect  the  title  of  B.  It 
ought  also  to  be  charged  with  the  lien,  subject  to  any  prior  in- 
cumbrance, if  any  there  be,  that  is  valid  and  subsisting,  though 
none  is  stated  or  believed  to  exist,  unless  it  be  the  judgment  of 
Arnold. 

I  shall  accordingly  decree  a  sale  of  the  one  hundred  and  sev- 
enty-five acres,  to  satisfy  the  debt,  interest  and  costs  of  this 
suit,  except  the  costs  due  from  B.,  and  that  the  same  be  sold 
subject  to  the  incumbrances  already  stated;  and  that  the  de- 
fendants M.,  B.,  G.  and  P.  B.^  release  to  the  purchaser  all  their 
right  and  interest  in  the  same;  and  that  the  defendant  B.  pay  to 
the  plaintiff  that  part  of  his  costs  properly  chargeable  against 
the  defendant  B.,  in  respect  to  his  defense,  and  I  shall  reserve 
to  the  plaintiff  liberty  to  apply  to  this  court  hereafter  on  the 
foot  of  this  decree,  for  execution  against  the  defendant  B.,  to 
raise  any  deficiency  of  the  plaintiff's  debt,  interest  and  costs, 
not  satisfied  out  of  the  mortgaged  premises. 

Decree  accordingly. 

The  subject  of  equitable  estoppel  is  fully  ezamioed  in  the  note  to  Storrt  r. 
Barker,  10  Am.  Dec  316. 


Walton  v.  Walton. 

[7  Jonn.  Oh.  368.] 

Ademption  of  Sfecifio  Lhoact. — The  bequest  of  the  testator's  right  and  »- 
terest  in  thirty  shares  in  the  United  States  bank  is  a  spedfio  legacy,  bat 
will  be  considered  adeemed  pro  tanto,  merely  where  the  charter  ci  tiM 
bank  expires  during  the  life-time  of  the  testator  who  receives  some  of  tb« 
dividends  on  the  shares  bequeathed,  but  not  selling  or  disposing  of  Alt' 
same. 

[dsm. — Nor  will  a  legacy  of  two  shares  in  a  navigation  company  be  oonsidsiwi 
adeemed,  by  increasing  the  number  of  shares  to  six,  dozing  the  tsststor'i 
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Hf e-tiiiie,  aad  by  tlie  vestiiig  of  the  same  in  the  state,  under  »n  eot  of  the 
legielftture,  which  provided  for  a  compensation  to  stockholders. 

UnrocATiOK  of  Dkviss. — ^Any  change  by  the  testator  in  the  estate  in  lands 
devised,  or  any  act,  though  nugatory  in  itself,  yet  demonstrating  an  in- 
tention to  revoke  the  devise,  will  amount  to  a  revocation,  except  in  the 
case  of  a  conveyance  for  the  purpose  of  the  payment  of  debts. 

InnL-— Where  a  contract,  made  by  a  testator,  for  the  sale  of  land  devised  by 
him,  is  afterwards  absolutely  rescinded  by  the  mutual  consent  of  the 
purchaaer  and  testator,  who  is  thus  restored  to  his  former  title,  and  dies 
seised  of  the  land,  the  devise  is  nevertheless  revoked  and  gone  forever. 

Bill  in  equity  against  the  executor  of  Gerard  Walton,  de- 
ceaaed.  The  testator  by  his  will,  among  other  things,  directed 
as  follows:  "  Item — I  give  and  bequeath  to  my  said  nephew  (the 
plaintiff)  all  my  right,  interest  and  property  in  thirty  shares 
which  I  own  in  the  bank  of  the  United  States,  and  in  four 
shares,  which  I  own  in  the  companies  of  the  Northern  and 
Western  Inland  lock  navigation/'  ' '  Item — I  give  and  devise  all 
my  share,  right,  title  and  interest  in,  and  to  two  certain  tracts 
of  land,  the  one  of  which  tracts  is  twelve  thousand  acres  in  the 
county  of  Herkimer,  and  the  other  tract  is  in  the  county  of 
Otsego,  between  tlvd  Delaware  and  Susquehannah  rivers,  to  my 
nephew  in  fee,  chargeable  with  the  payment  of  thirty  pounds 
a  year  to  Jane  Oliver." 

The  testator  died  in  May,  1721.  The  charter  of  the  United 
States  bank  expired  in  1811,  and  the  funds  were  conveyed  to 
trustees,  who  paid  sundry  dividends  to  the  testator,  but  he 
neither  disposed  of  his  shares,  nor  received  any  other  payment 
than  the  dividends.  The  pleadings  stated  that  other  dividends 
would  probably  be  declared.  The  state,  by  act  of  the  legisla- 
ture, appropriated  the  property  of  the  Western  Inland  lock  navi- 
gation company,  paying  the  assessed  value  therefor,  of  which 
sum  the  defendant  received  three  hundred  and  twenty-seven 
dollars  and  twenty-seven  cents,  standing  to  the  credit  of  the 
testator  for  six  shares  substituted  for  the  two  shares  he  before 
held.  The  shares  in  the  Northern  Inland  navigation  company 
were  considered  worthless.  In  regard  to  the  lands  devised,  it 
appeared  that  the  testator,  in  his  life- time,  had  divided  the 
flame  into  lots,  four  of  which  were  sold,  part  of  the  purchase- 
money  paid,  and  bonds  given  for  the  residue;  one  lot  No.  4, 
i^as  Bold,  the  full  price  paid,  and  another  lot.  No.  17,  was  con- 
tracted to  be  sold  and  part  of  the  purchase-money  paid  when 
the  contract  was  rescinded  by  the  agreement  of  the  parties,  and 
the  money  paid  credited  to  the  purchaser  on  other  accounts. 
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The  executor  contended  that  the  legacies  had  been  adeemed 
and  the  devise  revoked. 

J,  O,  Hoffman,  for  the  plaintiff. 

Hariaon,  contra. 

Kent,  Chancellor,  The  first  beqaest  on  which  a  question  baa 
arisen  as  to  the  ademption  is  of  *'  all  the  testator's  right,  in- 
terest and  property  in  thirty  shares,  which  he  then  owned  in 
the  bank  of  the  United  States,  and  in  four  shares  which  he 
owned  in  the  companies  of  the  Northern  and  Western  Inland  lorl 
navigation."  The  charter  of  the  bank  expired  subsequent  t<i 
the  dale  of  the  vnll,  and  the  property  of  the  bank  was  conveyed 
to  trustees,  to  be  collected  and  disposed  of  for  the  bcDefit  of 
those  interested  in  the  bank.  The  funds  from  time  to  time 
received  by  the  trustees,  were  divided  among  the  stockholders, 
and  the  testator  in  his  life-time  received  certain  dividends  on 
the  stock,  but  he  never  made  any  sale  of  the  shares,  and  no 
dividends  have  been  made  since  his  death,  though  further  divi- 
dends may  be  expected. 

Upon  this  point  I  am  of  opinion  that  these  bank  shares  were 
given  as  a  specific  legacy.  The  testator  evidently  meant  to  give 
those  identical  shares,  whether  they  were  worth  more  or  less, 
and  not  the  value  of  them  in  money.  This  would  appear  to  be 
a  very  clear  point,  yet  in  considering  this  doctrine  of  adem})- 
tion,  it  is  difficult  sometimes  to  perceive  the  distinction  which 
is  endeavored  to  be  kept  up  through  all  the  cases  between  spe- 
cific and  general  pecuniary  legacies.  Where  a  debt  or  specific 
chattel  is  bequeathed,  legalum  nominia  vel  debiti^  the  specific 
legacy  is  extinguished  in  the  life-time  of  the  testator,  by  tbe 
extinguishment  of  the  thing  itself,  as  by  payment  of  the  debt, 
or  by  the  sale  or  conversion  of  the  chattel.  But  the  ademption 
does  not  apply  to  a  pecuniary  or  demonstrative  legacy,  which 
is  general  in  its  nature,  though  a  particular  fund  be  pointed  out 
by  the  will  to  satisfy  it.  If  the  fund  fails,  such  a  legacy  is  to 
be  made  good  out  of  the  general  assets,  as  the  fund  is  desig- 
nated only  as  tbe  most  convenient  means  by  which  to  discharga 
it,  and  becomes  descriptive  of  the  amount  or  value  of  the  gift. 

We  have  an  example  of  this  kind  of  money  legacy  given  in 
the  civil  law,  and  of  the  sound  principle  upon  which  the  dis- 
tinction is  supported.  The  testator  gave  to  Pamphila  four 
hundred  aurei,  or  pieces  of  gold,  and  referred  to  a  debt  which 
Julius,  his  agent,  owed  him,  and  to  his  property  in  tbe  army, 
and  to  his  cash.     Aureos  quadringenioa  PampkUae  dari  vdo, 
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Ha  ui  infra  scriptum  eal;  ab  Julio  auctore  aureoSy  tat;  et  in  cos* 
iri8  quo9  habeo,  tot;  et  in  numeraio  quos  habeo,  tot.  He  died 
wiihoat  altering  his  will,  but  after  be  bad  conyerted  all  tbat 
property  to  otber  uses;  and  tbe  question  was  whether  tbe  leg- 
acy was  due.  Tbe  answer  of  Julian,  tbe  civilian,  was  tbat  the 
testator  intended  only  to  point  out  to  bis  heirs  tbe  funds  from 
which  the  legacy  could  be  most  easily  drawn,  without  intend- 
ing to  annex  a  condition  to  a  pure  gift,  and  that  the  legacy  was 
consequently  to  be  paid:  Dig.  30,  1,  96,  De  Legatis. 

The  cases  in  the  English  books  turn  on  very  refined  distinc- 
tions between  a  specific  and  a  pure  legacy.    Thus,  for  instance, 
where  the  testator  gave  to  bis  niece  five  hundred  poands  which 
Lady  C.  owed  him  by  bond:  Pawlet's  case,  T.  Baym.  335;  or 
where  the  testator  enumerated  his  mortgages,  bonds  and  notes, 
and,  after  giving  an  annuity  out  of  the  annual  interest,  directed 
his  mortgages,  bonds  and  notes,  stating  the  amount,  to  be 
rested  in  trustees  for  charitable  uses:  Attorney-general  v.  Parkin, 
Amb.   566;   or  where  he  gave  fourteen  hundred  pounds,  for 
which  he  bad  sold  his  estate  that  day :  Carteret  v.  Carteret,  cited 
in  2  Bro.  114;  or  where  he  gave  the  money  arising  on  a  bill  of 
exchange  for  fifteen  hundred  pounds:  Coleman  v.  Coleman,  2 
Ves.  jun.  639;  in  all  these  cases,  the  receipt  of  the  debt  by  the 
testator  was  held  to  be  no  ademption,  because  the  legacies  were 
considered  as  pecuniary,  and  not  specific,  notwithstanding  a 
reference  was  made  to  a  particular  part  of  the  estate  as  tho  part 
oat  of  which  the  testator  thought  it  most  convenient  they 
should  be  paid.    The  courts  are  so  desirous  of  construing  the 
bequest  to  be  general,  that  if  there  be  the  least  opening  to 
imagine  that  the  testator  meant  to  give  a  sum  of  money,  and 
referred  to  a  particular  fund  only  as  that  out  of  which  he  meant 
it  to  be  paid,  it  shall  be  construed  pecuniary,  so  that  the  legacy 
may  not  be  defeated  by  the  destruction  of  the  security. 

On  the  other  band,  in  tbe  case  of  a  bequest  of  the  interest  of 
a  bond  of  three  thousand  five  hundred  pounds,  for  life,  to  B. , 
and  the  principal,  on  her  decease,  to  C. :  Ashburner  v.  McGuire, 
2  Bro.  108;  or  where  the  testator  bequeathed  the  residue,  after 
deducting  five  hundred  pounds,  of  the  money  owing  to 
him  by  Sir  H.  M.:  Bider  v.  Wager,  2  P.  Wms.  328;  or  eight 
thousand  pounds,  the  amount  of  a  banker's  note:  Chaworih  v. 
Beech,  4  Yes.  jun.  555;  or  the  interest  of  three  hundred  pounds 
upon  bond,  to  the  legatee  for  life,  and  after  her  death  he  be- 
(ineatbed  over  the  principal  and  interest:  Juner  v.  Johnson,  i 
Ves.  jun.  568;  or  where  he  gave  all  the  stock  he  bad  in  th« 
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three  per  cents.,  being  about  five  thousand  pooncbs:  Humphreyt 
V.  Humphreys,  2  Cox,  184;  or  the  sum  or  sums  of  monej  which 
his  executors  might  receive  on  a  note  of  four  hundred  pounds: 
Fryer  v.  ilform,  9  Yes.  jun.  360;  in  all  these  cases,  the  legaci^ 
were  held  to  be  specific,  and  a  receipt  of  the  money  bj  the 
testator  an  ademption  of  the  legacy. 

The  reasoning  on  this  subject  is,  that  if  the  legacy  is  meant 
to  consist  of  the  security,  it  is  specific,  though  the  ieetator 
begins  1>y  giving  the  sum  due  upon  it.     A  legacy  of  a  debt, 
unless  there  is  ground  for  considering  it  a  legacy  of  money,  and 
that  the  security  is  referred  to  as  the  best  mode  of  paying  it 
out  of  the  assets,  is  as  much  specific  as  the  legacy  of  a  horse, 
or  any  movable  chattel  whatever.     If  the  specific  thing  is  dis- 
posed of  or  extinguished,  the  legacy  is  gone.     Lord  Thurlow 
said,  in  Stanley  v.  Potter,  2  Cox,  180,  that  the  question  in  these 
cases  did  not  turn  on  the  intention  of  the  testator,  and  that  the 
idea  of  proceeding  on  the  animus  adimendi  had  introduced  con- 
fusion.    Where  the  testator  gives  a  specific  chattel  in  specie, 
the  ademption  follows,  of  course,  on  a  sale  or  change  or  destruc- 
tion of  the  chattel,  and  the  ademption  becomes  a  rule  of  law, 
and  not  a  question  of  intention.     But  I  apprehend  the  words 
of  Lord  Thurlow  are  to  be  taken  with  considerable  qualifica- 
tion; and  that  it  is  essentially  a  question  of  intention  when  we 
are  inquiring  into  the  character  of  the  legacy,  upon  the  distinc- 
tion taken  in  the  civil  law  between  a  demonstrative  legacy, 
where  the  testator  gives  a  general  legacy,  but  points  out  the 
fund  to  satisfy  it,  and  where  he  bequeaths  a  specific  debt.    In 
Coleman  v.  Coleman,  Lord  Loughborough  puts  the  question  of 
general  or  specific  legacy  entirely  on  intention. 

But  it  is  unnecessary  to  examine  the  decisions  further  on  this 
point.  The  present  case  as  to  the  bank  shares  is  one  to  which 
the  doctrine  of  ademption  applies.  It  is  impossible  to  mistake 
the  construction  of  the  will,  or  to  consider  the  legacy  other 
than  a  specific  one,  and  that  being  granted,  it  follows,  of  course, 
that  the  legacy  was  adeemed  pro  tanto,  or  as  far  as  the  testator 
received  the  dividends.  And  I  think  it  is  equally  certain  that 
the  legacy  of  the  shares  was  not  wholly  adeemed,  or  the  legacy 
destroyed  or  extinguished  by  the  variation  of  the  testator's 
interest  in  those  shares  owing  to  the  dissolution  of  the  charter. 
The  fund  was  varied  and  differently  arranged,  and  diminished 
in  value  by  operation  of  law,  but  not  destroyed  nor  its  identic 
lost. 

In  Blackwell  v.  Child,  Amb.  260,  a  partner  by  will  beqeatbed 
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ft  certain  propoitioii  of  the  profits  of  the  partnership,  and  after- 
wards the  partnership  expired,  and  was  renewed  with  a  variation 
as  to  the  amount  of  the  interest  of  the  partners;  yet  it  was  held 
that  the  renewal  of  the  articles  was  not  an  ademption  or  revoca- 
tion of  the  will.    A  stronger  and  more  analogous  case  is  that 
of  Ashbumer  t.  McGwire^  already  mentioned.     The  testator  be- 
qoeathed  to  his  sister,  for  life,  the  interest  of  a  bond  due  him, 
&nd  he  gave  the  principal  on  her  death  to  her  children.     The 
debtor  became  a  bankrupt,  and  the  testator  proved  the  debt 
TUkder  the  commission,  and  received  a  dividend  and  died.    Lord 
Thurlow  decreed  against  the  administrator  and  residuary  lega- 
tees, that  the  bond  should  be  delivered  to  the  sister  and  her 
children,  that  they  might  receive  the  future  dividends  of  the 
bankrupt's  estate.     The  legacy  was  considered  adeemed  so  far 
only  as  the  dividend  had  been  received  by  the  testator;  and  the 
chancellor  held,  as  Lord  Camden  and  others  had  held  before 
him,  that  there  was  no  ground  for  a  distinction  between  a 
voiuutaiy  payment  and  one  coerced  by  suit  or  demand.     In 
both  cases  the  legacy  of  the  debt,  so  far  as  payment  had  been 
made,  was  extinguished.     But  though  the  value  of   the  debt 
had  become  greatly  impaired  by  the  bankruptcy  of  the  debtor 
and  his  estate  had  passed,  by  act  of  law,  into  the  hands  of  trus- 
tees, to  be  distributed  according  to  prescribed  rules,  the  legatee 
was  entitled  to  what  remained  of  the  debt.     Upon  the  same 
principle,  the  plaintiff  in  this  case  must  be  entitled  to  the  future 
dividends,  if  any,  upon  the  testator's  ''  rights,  interest  and 
property  in  the  thirty  shares." 

The  same  observation  will  apply  to  the  shares  in  the  lock  nav- 
igation companies.  The  property  of  the  Western  inland  lock 
.  iiarigation  company  was  vested  in  the  state  by  an  act  of  the  leg- 
islature, which  assumed  that  interest,  and  provided  for  the  as- 
Bessment  and  payment  to  the  company  of  the  value  of  it.  The 
two  shares  which  the  testator  owned  in  the  Western  company 
were,  by  some  change  in  the  stock,  increased  to  six  shares;  but 
it  was  the  same  interest,  and  the  defendant,  as  executor,  has 
Teceived  since  the  testator's  death,  towards  payment  of  the  com- 
pensation allowed  by  the  state,  the  sum  of  three  hundred  and 
twenty-seven  dollars  and  twenty-seven  cents.  If  the  legacy  was 
not  adeemed  by  the  assumption  of  the  property  by  the  state,  the 
defendant  is  accountable  for  that  sum  to  the  plaintiff;  and  that 
it  was  not  adeemed  is  most  apparent.  The  case  of  Partridge  v. 
Cartridge,  Cas.  t.,  Talb.  226,  ip  in  point,  and  founded  on  a 
piinciple  obviously  just.    A.  devised  in  that  case,  one  thousand 
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pounds,  South  Sea  stock,  and  an  act  of  parliament  afterwards 
changed  three  fourths  of  the  capital  stock  into  annuities.  Cut 
Lord  Talbot  held  that  this  alteration  of  the  stock  did  not  work 
ademption,  for  it  was  not  to  be  presumed  that  the  testator's 
sent  to  the  law  was  particularly  giren,  or  that  he  agreed  to  sach 
a  law  in  any  other  manner  than  what  every  other  person  is  sup- 
posed to  do.  The  same  decision  was  made  on  a  similar  point 
by  the  master  of  the  rolls  in  Branson  v.  Winier,  Amb.  37.  The 
defendant  offers  to  assign  the  two  shares  which  the  testator 
owned  in  the  Northern  company  and  denies  that  he  ever  refused 
to  assign  them. 

2.  The  next  branch  of  the  case  relates  to  the  lands  devised  to 
the  plaintiff,  lying  between  the  Delaware  and  Susquehannah 
rivers.    The  testator,  subsequent  to  the  date  of  the  will,  entered 
into  contracts  for  the  sale  of  four  several  parcels  of  these  lands, 
and  received  part  of  the  price  in  each  case  and  took  a  bond  for 
the  residue,  and  died  leaving  those  contracts  in  full  force.   These 
contracts  are  set  forth  in  the  answer,  and  were  binding  upon  the 
testator,  and  liable  to  be  specifically  enforced  in  equity;  and  I 
entertain  no  doubt  that  the  devise,  so  far  as  those  contracts  of  sale 
affected  the  lands  devised,  was  revoked.     The  case  of  KnuU]/»  v. 
Alcocky  5  Yes.  jun.  654,  is  to  this  effect.     The  testator,  by  will, 
devised  her  undivided  moiety  of  her  Berkshire  estate  to  M. ,  and 
afterwards,  by  agreement  with  her  coparcener,  contracted  to 
divide  their  joint  interest  and  to  allot  the  Berkshire  estate  to 
E.     This  was  held  by  Lord  Loughborough  to  be  a  revocation 
of  that  part  of  the  devise,  and  the  agreement  was  decreed  to  be 
specificaUy  performed.     The  principle  was  that  where  an  estate 
is  devised  specifically,  and  is  afterwards  sold  by  the  testator  by 
a  contract  executory,  the  estate  goes  from  the  devisee,  and  the 
devise  is  revoked  by  the  contract  of  sale.     So,  again,  in  WU" 
liams  v.  Oioen,  2  Yes.  jun.  601,  the  master  of  the  rolls  observed 
that  if  a  man  articles  for  the  sale  of  an  estate  he  has  devised,  it 
is  without  doubt  a  revocation  in  equity,  though  it  is  not  at  law, 
because  a  court  of  law  cannot  look  at  the  articles  with  a  view  to 
a  specific  performance.    In  Cotter  v.  Layer,  2  P.  Wms.  022,  Lord 
King  held  that  though  a  covenant  or  articles  to  sell  or  settle 
the  land  devised  do  not,  at  law,  revoke  a  will,  yet  if  entered 
into  for  a  valuable  consideration,  they  amount  in  equity  to  a 
conveyance  and  a  revocation.     He  laid  down  the  same  rule  in 
Rider  v.  Wager,  2  P.  Wms.  332,  and  Lord  Loughborough,  in 
Bi'idges  v.  Duchess  of  Chandos,.  odmitted  the  force  and  authority 
of  these  two  cases.     So,  again,  in  the  case  of  Mayer y,  Ooidai^» 
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I>ickens,  563,  the  testator  deyiRed  a  certain  farm,  and  then  en- 
tered into  a  coDtract  with  the  defendant  to  sell  it  to  him  for  fif- 
teen hundred  pounds.  It  was  insisted  by  the  residuary  legatees 
that  the  testator  meant  by  the  contract  to  turn  the  land  into 
personalty,  and  that  as  such  they  were  entitled  to  it.  In  this 
opinion  Liord  Thurlow  concurred,  and  held  that  the  agreement 
ought  to  be  carried  into  execution^  and  the  money  arising  from 
the  sale  to  be  considered  as  personal  estate. 

These  cases  are  entirely  sufficient  to  show  the  settlement  of 
the  rule  that  a  valid  contract  for  the  sale  of  lands  devised  is  as 
much  a  revocation  of  the  will  in  equity  as  a  legal  conveyance  of 
th^n  would  be  at  law.     The  estate  from  the  time  of  the  con- 
tract is  considered  as  the  real  estate  of  the  vendee.     We  may, 
therefore,  safely  conclude  that  as  to  the  lands  described  in  the 
contracts  of  sale,  set  forth  in  the  answer,  and  which  contracts 
were  sul^isting  at  the  testator's  death,  there  was  a  revocation 
of  the  devise,  and  the  interest  in  these  lands  and  in  the  con- 
tracts relating  to  them  belongs  to  the  residuary  legatees  under 
the  will. 

The  more  embarrassing  question  arises  as  to  the  lot  No.  17, 
mentioned  in  the  pleadings.     This  lot  was  part  of  the  lands  de- 
vised to  the  plaintiff,  and  the  testator  afterwards  contracted  to 
sell  it  to  S.  C.  Baldwin,  and  received  part  of  the  purchase-money. 
At  a  subsequent  period,  this  contract  of  sale  was  rescinded  by 
the  parties  to  it,  and  the  money  paid  was  credited  to  Baldwin 
on  another  transaction,  and  the  testator  continued  seised  of  the 
lot  to  his  death.     The  question  is,  whether  the  contract  of  sale 
was  also  a  revocation  of  the  will  pro  ianto,  seeing  that  it  was 
afterwards  rescinded.     In  Bennett  v.  TankervUle,  19  Yes.  jun. 
170, 178,  a  devise  was  held  to  be  revoked  by  a  contract  of  sale, 
though  that  contract  was  rescinded  after  the  testator's  death. 
But  in  that  case  the  contract  was  subsisting  when  the  testator 
died,  and  this  makes  a  material  distinction  between  that  and 
the  present  case. 

Inoperative  conveyances,  which  have  failed  for  want  of  com- 
pletion, or  from  incapacity  in  the  grantee  to  take,  have  in  some 
cases  been  held  a  revocation  of  a  will  at  law.  Lord  Kenyon 
observed  in  Shove  v.  Pinckey  5  T.  B.  124,  that  a  conveyance  in- 
adequate for  the  purpose  intended,  would  amount,  in  point  of 
law,  to  a  revocation,  if  it  showed  an  intention  to  revoke  the 
will.  A  covenant  to  make  a  feoffment,  and  a  letter  of  attorney 
to  make  livery,  but  no  livery  made,  were  held,  in  Montague  v. 
JefrieSy  1  Bol.  Ab.  615,  to  be  a  revocation  of  a  will  as  being 
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acts  inconsistent  with  it;  and  Lord  Hardwicke  and  Xiord  C.  J. 
Alvanlej,  sitting  in  equity,  have  approyed  of  this  construc- 
tion, as  those  acts  imported  an  intention  in  the  testator  to 
revoke:  8  Atk.  73,  803;  7  Ves.  jun.  370,  371,  373.  So  a  bar- 
gain and  sale,  without  enrolment,  or  a  conveyance  upon  a  con- 
sideration which  happened  to  fail,  or  a  will  not  execated 
according  to  the  statute,  or  a  disability  in  the  grantee  to  take, 
are  admitted  by  the  same  authorities  to  amount  to  a  reTOcation. 
The  great  question,  says  Lord  Alvanley,  has  been,  whether  in- 
choate acts,  inconsistent,  shall  revoke;  but  in  all  the  cases  it  is 
admitted  that  if  the  act  gives  power  to  destroy  the  will,  though 
the  act  is  not  done,  yet  the  will  is  revoked. 

The  contract  to  sell  lot  No.  17  was  binding  upon  the  testator, 
and  was  at  the  time  a  revocation  of  the  will  as  to  that  lot,  for  it 
was  a  conveyance  in  equity,  and  equity  would  have  enforced  it. 
The  estate  was  in  contemplation  of  equity,  the  property  of  the 
vendee,  and  the  purchase-money  the  property  of  the  vendor. 
The  will  was  revoked  because  the  estate  was  sold,  and  because 
the  testator,  by  the  contract,  intended  to  revoke  it;  and  why 
should  a  subsequent  recovery  of  the  estate,  by  rescinding  the 
contract,  restore  the  will  in  equity  without  republication,  when 
the  taking  back  the  same  estate  by  a  reconveyance,  after  a  con- 
veyance at  law,  will  not  do  it  ?    The  rules  as  to  revocation  of 
wills  are  the  same  in  law  and  in  equity;  and  as  Lord  Lough- 
borough observed,  in  Bridges  v.  Duchess  of  Chandos^  the  crea- 
tion and  transmission  of  estates  must  be  governed  by  the  same 
law  in  both  courts.     If  a  will  be   once  absolutely  revoked, 
whether  directly  or  impliedly,  it  must  be  gone  forever.    It 
cannot  be  restored  without  due  republication. 

Without  wishing  to  lose  myself  in  the  labyrinth  of  cases 
which  have  arisen  on  the  subject  of  revocations,  and  e-specially 
after  the  discouraging  picture  which  Lord  C.  J.  Eyre  gires  of 
many  of  the  cases,  as  being  '*  a  heap  of  heterogeneous  instances, 
depending  upon  different  principles,  and  huddled  together  with- 
out discrimination,"  I  will  look  only  into  a  few  leading  anthor- 
ities,  for  the  illustration  of  a  strict  principle  of  law,  that  if  the 
testator  afterwards  conveys  away  the  estate  entirely,  thongb  be 
takes  it  back  again  by  the  same  instrument,  or  by  a  dedaratioo 
of  uses,  it  is  a  revocation,  because  he  once  parted  with  the 
estate.  Either  an  intention  to  revoke,  or  an  alteration  of  the 
estate  without  such  intention,  will  work  a  revocation. 

In  Disier  v.  Dister,  3  Lev.  108,  the  0.  B.  held  a  devise  revoked 
by  a  recovery  to  the  uses  of  the  devisor,  because  the  estate  vtfi 
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aiterod,  thoxigk  the  testator  took  back  the  old  use.  And  the 
Bame  principle  was  admitted  by  the  C.  B.  in  Darley  y.  Darley, 
3  Wik.  6,  because,  said  C.  J.  Wilmot,  it  must  be  presumed  the 
testator  intended  to  alter  his  will;  yet,  in  that  case,  the  testator 
sofTered  a  ri^Teiy,  which  was  absurd  and  useless  and  clearly 
bad,  and  without  any  reasonable  meaning  to  be  deduced  from 
it;  and  Lord  Camden,  on  the  strength  of  the  opinion  of  the 
0.  B.,  held  the  recovery  a  revocation  of  the  devise:  See 
Lord  Loughborough's  remarks  on  this  case  in  2  Yes.  jun.  430. 

The  opinion  of  Chief  Justice  Trevor,  in  Arthur  v.  Bockenham^ 
Fitzg.  240,  is  a  strong  authority  on  the  point,  and  it  is  fre- 
qaently  cited  as  unezceptionably  sound.  The  law,  he  says,  is 
80  veiy  strict  that  it  requires  the  interest  which  the  testator  had 
when  he  made  the  will  should  continue  and  be  the  very  same 
interest,  and  remained  unaltered  to  his  death;  and  the  least 
alteration  of  that  interest  is  a  revocation  of  the  will.  He  re- 
ferred to  the  case  iu  which  a  tenant  in  tail,  who  has  an  estate 
of  inheritance  as  such  tenant,  and  could  dispose  of  the  absolute 
Inheritance  and  fee  by  fine  and  recovery,  devises  the  same  and 
then  suffers  a  recovery  to  himself  and  his  heirs;  this  was  a  revo- 
cation, though  he  was  owner  when  he  made  fhe  will  and  was  no 
more  afterwards,  but  the  estate  was  altered  and  he  had  another 
sort  of  fee.  He  then  referred  to  such  a  case  as  that  of  Dister 
?.  Dixier,  where  a  tenant  in  fee  devises  the  land  and  then  makes 
a  feoffment  to  the  use  of  himself  and  his  heirs.  He  remained 
absolute  owner  as  br^fore,  and  yet  the  will  was  held  to  be  re- 
voked by  reason  of  the  alteration. 

In  B&per  v.  Badclife,  10  Mod.  230,  it  was  conceded  by  the 
counsel  and  the  court  that  a  devise  to  a  person  disabled  by  law 
from  taking  was  a  revocation  of  a  prior  devise,  on  the  ground 
of  the  intention  to  revoke.  Lord  Hardwicke,  in  Parsons  v. 
Preeman,  3  Atk.  748,  recognized  the  doctrine  of  the  above 
cases,  and  held  that  if  the  testator  levied  a  fine,  or  enfeoffed  a 
stranger  to  his  own  use,  it  was  a  revocation,  though  the  testa- 
tor vas  in  of  his  old  use.  He  admitted  that  this  was  a  pro- 
digiously strong  instance  of  the  severity  of  the  rule;  and  Lord 
Mansfield  observed  that  the  Earl  of  Lincoln's  case,  Doug.  722, 
decided  on  the  same  principle,  was  shocking.  Still  it  was  ad- 
mitted to  be  a  rule  of  law,  settled  and  to  be  observed.  Lord 
Hardwicke  went  at  large  into  the  consideration  of  the  same 
rohjeet  in  Sparrow  v.  Hardcaslle,  3  Atk.  798;  S.  C,  7  T.  R. 
^6,  n.,  and  laid  down  the  same  rule.  The  testator,  after  the 
devise,  conveyed  the  estate,  and  took  back  a  declaration  of 
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trust,  which  afterwards  was  performed  and  ceased,  so  that  he 
and  his  heirs  were  entitled  to  a  reconyeyance.  Still  it  was  a 
revocation,  for  the  estate  did  not  continue  in  the  same  condi- 
tion, and  any  alteration,  any  new  modeling  of  the  estate  after 
the  will  was,  as  he  observed,  a  revocation,  except  in  the  cases 
of  mortgages  and  charges  on  the  estate  for  debts  which  are 
only  a  revocation  quoad  the  special  purpose,  and  they  are  taken 
out  of  the  general  rule  on  the  fact  of  being  securities  only. 

In  Bridges  v.  Duchess  of  Chandos,  2  Ves.  jun.  417,  Iiord 
Loughborough  ably  reviews  the  cases  and  acknowledges  the 
rule  which  has  been  stated.  But  the  great  case  of  Cave  y.  Hcl" 
ford,  3  Ves.  650;  S.  C,  7  T.  R.  399;  S.  C,  1  Bos.  A  P.  576, 
led  to  a  thorough  examination  of  all  the  law  on  the  subject, 
and  was  discussed  with  infinite  ability  in  the  several  courts  of 
law  and  equity;  and  it  was  most  authoritatively  settled  that 
where  a  testator  after  the  will  conveyed  the  estate  to  trustees  ia 
trust  for  himself  in  fee  till  marriage,  and  for  default  of  issue 
of  the  maiTiage,  to  the  use  of  himself  in  fee,  and  he  mairied 
and  died  without  issue,  the  conveyance  was  a  revocation  of  the 
will,  both  in  law  and  equity.  The  doctrine  of  the  case  is,  that 
by  a  conveyance  of.  the  estate  devised,  the  will  is  revoked,  be- 
cause the  estate  is  altered,  though  the  testator  take  back  the 
same  estate,  and  by  the  same  instrument,  or  by  a  declaratioa 
of  uses,  and  though  he  did  not  inteud  to  revoke  the  will.  It 
is  revoked  upon  technical  grounds,  because  the  estate  has  been 
altered.  And  Lord  Hordwicke  said  in  Sparrow  v.  Hardauik^ 
the  rule  had  been  carried  so  far  that  if  the  testator  suffered  a 
recovery  for  the  very  purpose  of  confirming  the  will,  it  was 
still  a  revocation,  for  there  was  not  a  continuance  of  the  same 
unaltered  interest. 

We  see,  then,  that  either  a  change  of  the  estate,  or  an  act, 
though  nugatory  in  itself,  yet  demonstrating  an  intention  to 
revoke  the  \vill,  will  amount  to  a  revocation;  and  that  the  ex- 
ception to  the  general  rule,  making  an  alteration  of  the  estate 
a  revocation,  is  the  case  of  a  conveyance  for  the  special  pur- 
pose of  payment  of  debts. 

Equity  in  the  governmeut  of  trust  estates  follows  the  rules 
and  analogy  of  law  as  to  real  estates;  and  legal  and  equitable 
estates,  as  to  these  implied  revocations  stand  on  the  same 
ground.  I  do  not  see  how  I  can  avoid  considering  the  will  re- 
voked, as  to  the  lot  No.  17,  for  the  estate  did  not  contiuoe  ia 
the  testator.  By  the  contract  of  sale  he  became  seised  in  tniflt 
for  the  purchaser.     The    revocation  may  be  placed  on  tht 
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ground  either  of  an  intention  to  revoke  by  the,  or  of  an  altera* 
tion  of  tbe,  estate  by  vesting  an  equitable  title  in  Baldwin. 
The  rescinding  of  the  contract  was  an  acquisition  of  the  old 
use  and  title  by  the  new  agreement;  and  this  is  not  a  stronger, 
nor  so  strong  a  case  as  some  of  those  we  have  already  referred 
to,  and  particularly  the  conveyance  of  a  testator  to  the  use  of 
himself,  or  upon  a  consideration  which  fails,  or  by  a  convey- 
auce  which  is  incomplete  and  invalid,  or  to  a  person  who  is 
incompetent  to  take.    If  the  revocation  be  placed  upon  the 
ground  of  intention  or  of  alteration,  the  presumption  of  in- 
tention  or  the  fact  of  alteration  of  the  estate  is  as  manifest 
here  as  iu  the  other  enumerated  instances;  and  upon  principles 
of  equity,  the  continuance  of  the  estate  iu  the  testator  did 
cease  by  the  contract  of  sale.     The  contract  is  to  have  the 
same  effect  in  this  court  upon  the  question  of  revocation,  as  a 
conveyance  at  law  would  have  had  in  a  court  of  law,  and  a 
recovery  of  the  estate  by  a  surrender  of  the  contract  does  not 
and  cannot  restore  the  will  any  more  in  the  one  case  than  a 
reconveyance  iu  the  other.     The  hard  decisions  at  law,  touch- 
ing these  revocations  have  been  established  and  adhered  to 
ever  since  the  time  of  Edward  III.  vnth  unshaken  firmness,  as 
uecessaiy  to  preserve  the  great  landmarks  erected  for  the  pro- 
tection and  security'  of  real  property.     I  entirely  approve  of 
the  observation  of  Lord  Eenyon,  made  in  reference  to  tbe  very 
doctrine  which  we  have  been  reviewing,  that  '4t  was  sufficient 
in  answer  to  objections  to  established  rules  of  law  of  this  kind 
to  say,  lia  lex  scripia  est;  and  that  it  was  his  duty  as  well  as  his 
inclination  to  follow  and  give  effect  to  the  series  of  decisions 
of  great  and  learned  men  on  the  rules  of  law." 

I  shall  accordingly  decree  that  the  defendant  give  the  requi- 
site authority  to  the  plaintiff  to  receive,  on  his  own  account  and 
for  bis  own  use,  the  dividends  due  and  unpaid,  or  which  may 
hereafter  be  declared,  on  the  interest  of  the  testator,  iu  the 
l}auk  shares;  and  that  the  defendant  assign  over  to  the  plaiutiff, 
for  his  own  use,  the  two  shares  in  the  Northern  navigation  com- 
pany, and  account  and. pay  to  the  plaintiff  the  three  hundred 
and  twenty-seven  dollars  and  twenty-seven  cents  received  on 
the  shares  in  the  Western  navigation  company,  together  with 
interest  thereon,  and  that  the  costs  of  this  suit  be  paid  by  the 
defendant  out  of  the  funds  belonging  to  the  residuary  legatees, 
iiuksmuch  as  the  suit  was  rendered  necessary  by  the  acts  of  the 
defendant  as  one  of  the  residuary  legatees  and  by  the  dispo- 
sitions of  the  will.     The  cases  in  0  Yes.  180,  and  4  Johns.  Ch. 
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608,  are  aothozitieff  for  this  dueetioo  as  to  oosta.    And  I  shall 
declare  the  will  was  rsyobed  as-  to  the  lands  ^riiieh  the  four  sev- 
eral  oontmcts  set  forth  in  the  answer  coyered,  and  as  to  the  lot 
No.  17,  mentioned  in  the  pleadings* 
Decree  aooordingly. 

SpKcmo  Lboacibs. — Ma/ay  attempts  have  been  made  to  define  the  tern 
^'specifio  legacies,"  but  all  of  them  will  be  found  to  i^gree  with  the  definition 
here  given  by  Chancellor  Kent  in  regarding  it  as  essential  that  the  testator 
intended  to  give  some  identical  thing,  whether  its  vslne  be  more  or  less,  and 
not  its  equivalent  in  money.    Roper,  in  his  work  on  Legacies,   1  toL  191, 
says  that  a  specific  legacy  may  be  defined  to  be  ''the  bequest  of  a  particnlsr 
thing  or  money  specified  and  distinguished  from  all  others  of  the  same  kind, 
as  of  a  horse,  a  piece  of  plate,  money  in  a  purse,  stock  in  the  publio  fund,  a 
security  for  money,  which  \vould  immediately  vest  with  the  assent  of  the 
executor.'*    To  constitute  such  a  legacy  it  must  be  the  testator's  intentioo 
to  give  a  specific  thing,  and  the  eiq>ressions  used  should  designate  more  than 
mere  quantity  or  species:  Norria  v.  Thomaofif  1 C.  E.  Or.  222.     Sir  Q.  Jessel, 
M.  IL,  undertakes,  in  Boihamley  v.  Sherson,  L.  R.  20  Eq.  304^  308,  to  find  a 
test  by  which  to  distinguish  between  general  and  specific  l^acies.    He  states: 
"In  the  first  place  it  is  a  part  of  the  testator's  property.     A  general  bequest 
may  or  may  not  be  a  part  of  the  testator's  proper^.     *    *    *    In  the  next 
place,  it  must  be  a  part  emphatically,  as  distixiguiBhed  from  the  whole.     *    * 
If  it  satisfy  both  conditions,  that  it  is  a  part  of  the  testator's  property  itself 
and  is  a  part  as  distinguished  from  the  whole,  or  from  the  whole  of  the  resi- 
due, then  it  sppears  to  me  to  satisfy  everything  that  is  required  to  treat  it 
as  a  specific  legacy."    Courts  have  been  thus  uixious  accurately  to  describe 
the  features  of  a  legacy  intended  to  be  specific,  by  reason  of  the  advantages 
and  disadvantages  which  attach  to  such  gifts.     The  peculiarities  of  a  specific 
legacy  are,  that  it  is  liable  to  ademption,  and  satisfaction  cannot  be  had  from 
the  general  assets,  it  is  not  liable  to  abate  with  the  general  legacies  in  esse 
of  a  deficiency  of  assets:  Boper  on  Legacies,  192;  2  Bedfield  on  the  Iaw  of 
Wills,  141;  and  such  a  legacy  vests  immediately  at  the  testator's  death: 
Proctor  v.  Robimon^  35  Mich.   284;  and  the  legatee  is  entitled  to  have  the 
legacy  clear  of  the  testator's  debts  which  are  pajrable  out  of  the  residue: 
McGlaugfUin  v.  McGlaugJdin,  24  Pa.  St.  20. 

What  legacies  are  specific  in  any  individual  instanoe,  necessarily  de> 
pends  upon  the  construction  of  the  wilL  The  intention  of  tho  teststor 
must  be  clearly  ascertained  in  order  to  vest  in  any  particular  person  a  dii- 
tinct  article  or  portion  of  the  deceased's  estate.  No  particular  words  are 
essential  to  the  creation  of  such  a  legacy,  provided  the  words  used  separate 
that  which  is  bequeathed  or  devised  from  all  other  things  of  the  same  kind. 
Familiar  terms,  however,  as  "my,"  "in  my  possession,"  "standing  in  my 
name,"  or  *' owned  by  me,"  and  other  phrases  expressing  identity  and  DOt 
quantity,  are  spoken  of  in  tho  books  as  characterising  a  legacy  of  tbii  kind: 
2  Williams  on  Executors,  11G2;  Norris  v.  Thomson,  tupra.  Examples  of 
specific  bequests  of  personal  pro^icrty  aro:  a  bequest  of  "  one  carrisge^"  it 
appearing  that  the  testator  had  but  the  one  carriage:  BveriU  v.  Lane^  2  Ired. 
(N.  0.)  Eq.  548;  a  bequest  of  cattle  and  grain:  Horry  v.  Olovtr,  2  HilL  (S. 
C.)  Ch.  514;  a  bequest  of  wine,  com,  and  hay:  Ifenderaon  v.  Voulx,  10 
Yerg,  30.  So,  also,  the  following  bequests:  ""Whatever  sum  may  be  as 
deposit  in"  a  certain  savings  bank:  TowU  v.  Swa$ey,  106  Ma«.  100;  "The 
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•toek  which  I  hold*'  in  a  OOTkain  oorpontioii:  OUmer  ▼.  OOmer,  42  AU.  9; 
"All  my  shftreB  or  itock  in  the  Midland  lUihmy  oompaoy:"  Boikamley  v. 
Skenon,  L  B.  20  £z.  304,  and  th«  cmm  thero  cited;  'Tgivetomy  wife  the 

vholoof  the  property  she  brought  xnc:"  IVarren  v.  IVififall^  3  I)eBaQS.  47; 
bat  a  different  decision  was  rendered  with  regard  to  a  nmilsr  clause  in  a  will 
which  came  beforo  tho  ooort  in  South  Carolina,  in  PvU  t.  Ball,  Spear^s  Ch. 
43,  it  appearing  in  that  oaae  that  that  'vdiioh  the  hnsband  had  received  with 
his  wifo  was  money,  whereas  the  bequest  was  of  *'all  the  property,  real  and 
penonal,"  which  she  brought  him.  A  debt,  or  the  testator's  interest  in  an 
ttDcertain  event,  may  be  the  subject  of  a  specific  bequest,  as  a  testamentary 
gift  of  "all  the  money  due  on  a  bond  against  P.  and  I:"  StotU  v.  Harty  7  N. 
J.  L.  (2  Hal.)  414;  or  the  avails  of  a  certain  bond  and  mortgage:  Gardner  v. 
FriMtup,  2  Barb.  83;  or  what  shall  be  received  under  the  decree  in  a  certain 
nut:  CAane  v.  Lockerman^  11  Gill  &  J.  185. 

Devises  of  land  are  specific:  2  Williams  on  Executors,  1170;  Walker  v. 
Parker,  13  Pet  166;  Humes  v.  Wood,  8  Pick.  478;  Healey  v.  Toppan,  45  N. 
H.  243;  Wallace  v.  Wallace^  23  Id.  154.  In  this  last  case,  GUchrist,  C.  J., 
after  stating  that  a  bequest  of  a  pew  in  the  CSongregational  churdi  was 
specific,  says:  "The  devise  of  the  lands  to  the  wife  for  her  life  was  also 
■pediic.  Every  gift  of  land,  even  as  a  general  residuary  devise,  is  specifjc: 
Wyman  v.  Brigden,  4  Mass.  154;  7  Vea  147,  399;  Broome  v.  Monck,  10  Id. 
605;  Mike  v.  Slater,  8  Id.  305;  Nannock  v.  //ortoi»,  7  Id.  399." 

DzHORSTRATiyB  AND  Gehisral  LfiOACixs. — The  foregoing  illustrations 
will  serve  to  show  the  understanding  of  the  courts  with  regard  to  bequests 
of  identical  articles.  Some  di£Bculty  has  been  met  with  in  endeavoriuj  to 
apply  the  rules  of  law  to  those  testamentary  gifts  of  money  said  to  bo  in 
their  nature  specific,  whero  the  legacy  is  created  in  connection  with  some 
fmuL  A  legacy  of  quantity  is  ordinarily  a  general  legacy,  but  a  bequest  of  a 
certain  sum  of  money,  with  a  selection  of  a  particular  fund  out  of  which  the 
1^9cy  is  to  be  paid,  is  a  demonstrative  le<;acy.  Its  characteristics  are  that 
it  will  not  fail  by  the  destruction  of  the  fund  from  which  it  was  made  pay- 
able in  the  firat  instance,  and  it  is  not  liable  to  abate  with  the  general  lega- 
cies. In  the  latter  respect  a  demonstrative  legacy  resembles  a  specific 
legacy;  in  the  former  the  two  classes  aro  essentially  different  Tho  reason 
of  the  distinction  in  favor  of  demonstrative  legatees  is  that  no  particular 
thing  is  intended  by  the  testator  to  bo  given,  so  that  a  loss  of  that  thing  does 
not  defeat  the  gift;  yet,  on  the  other  hand,  a  certain  amount  is  given,  and 
the  testator,  in  his  desire  to  have  his  wish  executed,  points  out  a  way  in 
which  that  amount  may  be  raised  without  restricting  the  legatee  to  any  par- 
ticolar  fund,  thus  manifesting  a  solicitude  in  his  behalf  not  shown  to  the 
general  legatees.  It  must  appear  that  the  testator  was  anxious  to  give  the 
unnont  to  the  legatee  in  any  event,  and  not  that  the  gift  was  charged  upon 
one  fund  alone.  For  in  the  latter  case,  tho  legacy  would  bo  extinguished 
by  the  extinguishment  of  the  fund:  BalUeVa  appeal,  14  Pa.  St.  451,  401.  A 
devise  of  lands  subject  to  the  payment  of  seven  thousand  dollars  in  certain 
uistallments,  creates  a  demonstrative  legacy  with  respect  to  the  seven  thou- 
land  dollars:  KnecIU*^  appeal,  71  Pa.  St.  333.  So  also  a  legacy  of  a  specified 
Bun  of  money,  being  interest  on  the  purchase-money  of  certain  real  estate: 
Corbin  v.  Mills,  19  Gratt.  438.  But  a  general  gift  of  stock  and  interest  will 
bo  a  general  legacy:  Id.  A  gift  of  five  thousand  dollars  in  railroad  bonds  Tvil] 
beagqieral  legacy:  OUmer  v.  Gilmer,  42  Ala.  9.  And  the  clause,  "I  give 
to  my  friend,  P.  0.  H.,  one  thousand  dollars  in  notes,  or  in  confederate  state 
lionds,  at  the  option  of  my  executors  hereinafter  named,"  was  construed  to 
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create  a  general  legacy:  Harper  t.  Bibb,  47  Ala.  547.  Where  the  gift  is  ol 
money,  and  no  mention  made  of  the  aooroe  from  which  it  may  be  aatiiified, 
the  legacy  is  general,  although  the  testator  designate  it  as  specific:  Parker 
V.  Mourr,  25  N.  J.  Eq.  128. 

Li  all  of  these  cases,  the  criterion  adopted  by  Chancellor  Kent,  in  WeUUm 
V.  IVaUon,  is  recognized  as  the  test  for  distingaishing  a  specific  legacy  from 
a  demonstrative  legacy,  payable  in  the  first  instance  out  of  a  particular  fund, 
and  from  a  general  legacy,  one  of  quantity  merely. 

Ademption  of  Leoacibs. — ^The  doctrine  of  intention  is  carried,  in  the 
principal  case,  farther  than  the  courts  in  subsequent  decisions  have  been 
willing  to  go.     Li  order  to  prevent  the  failure  of  the  testator*s  benefioenoe, 
the  courts  favor  the  construction  of  a  legacy  as  demonstrative  or  general, 
rather  than  specific,  when  such  an  interpretation  is  warranted  by  the  context, 
and  when  by  so  doing  the  bequest  may  take  effect  without  injury  to  the 
creditors.     Li  2  Williams  on  Executors,  1161,  it  is  said  that  the  courts  ars 
"  averse  from  construing  legacies  to  be  specific,  and  the  intention  of  the  tes- 
tator with  reference  to  the  thing  bequeathed  must  be  dear,"  citing  EUis  v. 
n'aOxr,  AmbL  310;  Webster  v.  //a&,  8  Ves.  413;  Balliet's  appeal,  14  Pa.  St 
461;   WaUsY.  Stewart,  16  Id.  281;  Bradford  v.  Ilaynes,  20  Me.  105;  Board- 
man  V.  Boardman,  4  Allen,  179.     Says  the  chancellor  in  NorrU  v.  Thomaon, 
1  C.  E.  Gr.  218,  221:  "To  guard  against  an  ademption  or  extinguishment  of 
the  legacy,  contrary  to  the  intention  of  the  testator,  the  general  leaning  of 
the  court  is  against  making  the  legacy  specific  >  CogdelCe  Exrs.  v.  Zhvutett  of 
Testator,  3  Desaus.  373;  FooU  app\  22  Pick.  302."    These  decisions  do  not 
recognize  the  principle  that  a  disposition  of  a  portion  of  that  which  had  been 
bequeathed  will  amoimt  to  a  revocation  of  the  will,  so  far  as  such  bequest  iM 
concerned.     It  will  not  be  presumed  that  the  testator  intended  to  recall  the 
entire  legacy,  merely  because  he  subsequently  entered  into  some  contract 
with  reference  to  part  of  the  property  bequeathed  or  devised.     In  Zimmer- 
man V.  Zimmerman,  32  Pa.  St.  375,  380,  Woodward,  J.,  delivering  the  opinion 
of  the  court,  holds:  '*  Now,  it  is  true  that  after  a  will  is  executed,  a  convey- 
ance of  the  whole  estate  devised  revokes  the  will — a  conveyance  of  a  part 
revokes  it  pro  tanto :  MarsJiall  v.   MarHhcUl,   1  Jones,  430;  BaUieCs  appeal, 
14  Pa.  St.  460.  *'    And  in  that  case  a  lease  of  the  lands  devised  was  considered 
no  revocation  of  the  wilL     The  rule  is  stated  in  BrusJi  v.  Brush,  1 1  Ohio,  291. 
to  be:  ''If  the  will  conveys  the  whole  estate,  and  the  subsequent  dispositioo 
by  deed  or  otherwise  does  not  transfer  the  whole  estate,  but  leaves  a  portico 
which  would  descend  at  law,  the  devise  attaches  to  such  descendible  portion, 
and  carries  it  to  the  devisee."    In  a  still  later  decision  in  Ohio»  KeMt  v. 
Malioffey,  10  0.  S.  204,  219,  the  same  question  arose  with  regard  to  a  legacy 
of  all  the  testator's  real  and  personal  estate.     In  his  life-time  the  realty  wsf 
sold,  and  counsel  urged  that  so  far  as  the  real  estate  was  concerned,  the  wiii 
had  been  revoked.     But  the  court  held  that  the  revocation  extended  only  to 
the  legacy  of  lands  as  lands,  and  that  the  legatee  was  entitied  to  the  prooeedi 
of  the  sale  of  the  realty  as  personalty.     In  Kentucky,  an  alienation  of  that 
vehich  is  the  subject  of  a  specific  legacy  is  presumed  to  be  an  ademption  ot 
tiic  legacy,  unless  there  be  circumstances  to  repel  the  presumption:  LUig  v. 
Cujn-t/,  0  Bush.  590;  yet  this  rule  of  presumption  merely  is  relaxed  in  favor 
of  heirs  claiming  as  legatees:  Id. 

The  opinion  expressed  in  the  principal  case  may  have  been  the  cause  of 
the  statutory  enactment  in  New  York  upon  this  subject.  Be  that  as  it  may. 
statutes  have  since  been  passed  in  that  state  in  conformity  with  the  weigfii 
of  the  authorities  in  the  several  states.    By  these  statutes  it  is  provide  d  that 
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a  bond  or  ooTeoant  relating  to  Uuids  deviaed,  does  not  work  a  revocation  of 
the  will,  bat  sabjects  the  property  in  the  hands  of  the  devisee  to  the  remedy 
•Q  the  bond,  etc  Nor  does  an  incumbrance  upon  the  land  or  an  alteration 
•f  the  testator's  interest  revoke  the  will;  the  interest  which  the  testator  has 
will  uas  under  the  devise:  3  R.  a  of  K.  Y.  64. 


GOGGESHALL   V.  PeLTON. 

IT  Jons.  Ob.  S92.] 

Geabifaxlb  Bbquest  to  Town. — A  pecuniary  legacy  to  a  town  for  the  pur- 
pose of  erecting  a  town-house  for  transacting  town  business  is  valid  as  a 
charitable  bequest. 

Amicaelb  bill  ia  equity  to  try  the  validity  of  a  bequest  in  the 
will  of  W.  HenderBon,  deceased,  as  follows:  '*  I  give  and  be- 
qaealh  unto  the  town  of  New  Rochelle  one  thousand  two  hundred 
dollars,  for  the  express  purpose  of  building  or  erecting  a  town- 
bouse  in  said  town  for  transacting  town  business,  which  sum  I 
direct  my  executors  to  pay  unto  such  persons  as  said  town  shall 
appoint  to  receive  it  at  a  legal  town-meeting;  tbey  first  giving 
mj  executors  security  that  the  said  sum  shall  be  appropriated 
immediately,  agreeably  to  the  intention  of  my  will;  and  until 
SQch  security  is  given,  I  direct  my  executors  not  to  2)ay  the  said 
iom."  The  defendants  were  the  executors.  The  plaintiffs 
were  commissioners  appointed  by  the  town  to  build  the  town- 
Louse,  and  had  offered  the  security  required.  The  legislature 
Jmd  also  passed  an  act  authorizing  the  plaintiffs  to  receive  the 
noney. 

T.  A.  Envniet^  for  the  plaintiffs. 

Dyckman^  contra. 

£e5T,  Chancellor.  The  pecuniary  legacy  in  this  case,  to  the 
town  of  New  Bochelle,  for  the  purpose  of  erecting  a  town-house 
lor  trausacting  town  business,  is  valid  as  a  charitable  bequest. 
The  cases  of  the  AUorney-general  v.  Clarke,  Amb.  422;  and  of 
Jones  Y.  Williams,  Id.  G51,  show  that  bequests  with  descriptions 
and  purposes  as  general  as  this,  have  been  held  good  as  chari- 
ties. The  object  of  this  legacy  was  a  general  public  use,  as 
convenient  for  the  poor  and  the  rich. 

The  defendants  are  accordingly  directed  to  pay  the  legacy  to 
the  plaintiffs,  who  are  authorized  by  statute  to  receive  it,  pro- 
dded securit}'  is  given,  as  required  by  the  will,  to  be  approved 
of  by  a  master. 

Decree  accordingly. 


472  HiOK9  V.  HoTCHKiBS.  [New  York, 

The  subject  o£  diaritable  uses  will  bo  found  examined  in  the  note  to 
DaahkU  v.  AUomey-generalt  9  Am.  Dec.  572;  see,  also,  an  ezhaostiTe  oonsid- 
oration  of  this  branch  of  the  law  by  the  supreme  court  of  the  United  Sfaites» 
in  the  xeoent  dedsion  of  OuU  ▼.  Waahmgton  HotpUal,  dSU.  &  (5Otto.)303. 


Hicks  v.  Hotohkiss. 

[7  Josn.  Ob.  397.] 

LffBOLyxHT  Laws— FoBBiOK  Debts  hot  Barbed. — ^A  disehaige  midcr  tlie 
insolvent  laws  of  one  state  is  not  a  bar  to  a  suit  piosecnted  in  that  state 
for  the  recovery  of  a  debt  contracted  in  another  state  where  the  parties 
were  resident  when  the  contract  was  made. 

BBiBOSPBcnvB  Iksolvskt  Laws  Void. — A  discharge  from  all  farther  lia- 
bility upon  a  contract  entered  into  prior  to  the  enactment  of  the  lawi 
under  which  such  discharge  was  obtained,  is  invalid. 

On  a  rehearing.  Bill  against  W.  S.  &  S.  Hotchldse,  part- 
ners, and  Goodrich  &  Deforest,  trustees,  to  recover  a  debt 
assigned  to  plaintiff  by  one  Beach.  The  bill  prayed  an  accoant 
and  general  relief.  The  case  is  stated  in  the  opinion.  The 
main  question  being  as  to  the  effect  of  a  discharge  under  the 
insolvent  laws  of  the  state  of  New  York,  upon  a  debt  contracted 
in  Connecticut  prior  to  the  passage  of  such  laws,  between  par- 
ties resident  there  when  the  contract  was  executed. 

H.  W.  Warner  and  Boyd,  for  the  plaintiff. 

Ely  and  McCoun,  for  the  defendants  Hotchkiss. 

Oriffin,  for  defendants  Goodrich  &  Deforest. 

Krwt,  Chancellor.  The  contract  upon  whicl)  the  present  de- 
mand is  founded  was  made  in  the  state  of  Gonnectieut.  In 
July,  1813,  H.  S.  Beach,  whose  interest  the  plaintiff  represents, 
G.  Peck,  and  the  defendants,  being  at  New  Haven,  in  Connec- 
ticut, and  engaged  in  business  there,  became  concerned  in  a 
commercial  adventure  to  the  West  Indies;  ^e  cargo  of  the  re- 
turn voyage  was  consigned  to  the  defendants,  W.  S.  A  & 
Hotchkiss,  and  delivered  to  them  in  Bhode  Island,  the  latter 
end  of  the  year  1813.  It  was  shortly  thereafter  sold,  and  coo- 
verted  into  cash,  and  those  consignees  became  responsible  to 
the  other  parties  for  their  proportion  of  the  net  proceeds;  ibey 
continued  all  the  time  to  reside  in  New  Haven,  and  none  of  the 
parties  became  inhabitants  of  this  state  until  1816.  The  one 
fourth  of  the  proceeds  belonging  to  Beach,  and  received  by  W. 
S.  &  S.  Hotchkiss  for  his  use,  amounted  to  eighteen  hundied 
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and  three  doUara  and  twenty-four  cents,  and  his  right  and  title 
to  those  pioceeds  was  assigned  to  the  plaintiff  on  the  twenty- 
eighth  of  October,  1816,  with  authority  to  demand  and  receive 
them.  The  defendants,  W.  S.  &  S.  H.  have  never  accountetl 
for  Beach's  share;  and  the  only  defense  set  up  which  they  have 
been  able  to  establish,  in  point  of  fact,  is  their  discharge  as  in- 
solvent debtors  from  all  their  debts  by  the  recorder  of  New 
York,  in  August,  1818,  under  the  general  and  permanent  in- 
Bohrent  act  of  this  state  of  the  twelfth  of  April,  1813. 

The  only  question  in  the  case- is,  whether  that  discharge^ 
under  the  circumstances,  be  a  legal  bar  to  the  suit.  The  facts 
do  not  sufficiently  warrant  the  conclusion  that  the  discharge 
was  ftaudulently  procured  by  concealing  or  denying  the  fact 
that  Beach  was  a  creditor  at  the  time  H.  &  H.  exhibited  to 
the  recorder  an  account  of  their  debts  and  creditors.  The  de- 
nial of  the  existence  of  that  creditor  or  debt  was  not,  at  that 
time,  necessary  to  the  validity  of  the  proceedings.  The  act  of 
1813  only  required  the  assent  of  two  thirds  of  the  creditors  in 
Take  to  the  petition,  and  the  insolvents  had  signatures  to  that 
anunint,  without  the  assent  of  Beach  or  his  assignee. 

The  act  declared  that  the  insolvent  debtor  upon  his  petition, 
in  conjunction  with  two  thirds  of  his  creditors  in  value,  and 
upon  assigning  over  all  his  property,  except  a  few  articles  of 
necessity,  and  complying  with  the  requisitions  of  the  act,  should 
be  discharged  "  from  all  his  debts  due  at  the  time  of  the  assigu- 
ment,  or  contracted  for  before  that  time,  though  payable  after- 
wards except  debts  due  or  owing  to  creditors  without  the  United 
States,  who  should  not  have  petitioned  for  the  insolvent's  dis- 
charge, or  have  come  in  and  accepted  a  dividend  of  his  estate 
from  his  assignees,  unless  two  thirds  of  all  the  insolvent's  debts 
including  foreign  debts,  should  have  been  signed  according  to 
tbe  directions  of  the  act,  in  which  last  case  foreign,  as  well  as 
domestic  debts,  shall  be  discharged." 

It  is  contended,  that  the  discharge  in  question  was  no  bar  in- 
asmuch as  no  state  can  pass  any  law  *'  impairing  the  obligation 
of  contracts,"  and  the  discharge  of  the  insolvents  from  their 
contract  to  pay  Beach,  without  his  consent  ond  without  having 
paid  bim,  was  an  act  of  law  impairing  and  destroying  the  obliga- 
tion of  the  contract.  If  the  discharge  would  have  been  valid, 
if  the  contract  had  been  in  this  state,  yet  it  is  insisted  that  the 
contract  being  made  out  of  the  state  and  between  persons  not 
St  the  time  citizens  of  this  state,  the  discharge  is  clearly  void. 
I^he  question  upon  this  discharge  is  of  very  grave  import,  and 
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leads  to  an  examination  of  the  principal  decisions  on  the  consti- 
tutionality  of  these  state  insolvent  laws. 

The  great  and  leading  case  on  the  subject  is  that  of  Slurget 
Y.  Crownin^ield,  decided  by  the  supreme  court  of  the  United 
States,  in  Februaxy,  1819:  4  Wheat.  122.     The  defendant  in 
that  case  gave  two  promissory  notes  to  the '  plaintiff,  dated  at 
New  York  the  twenty-second  of  March,  1811,  and  in  Febmaiy 
following  he  was  discharged  from  all  his  debts  under  the  in> 
solvent  act  of  this  state,  of  the  third  of  April,  1811,  entitled 
''  an  act  for  the  benefit  of  insolvent  debtors  and  their  creditors." 
He  was  afterwards  sued  in  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts  upon  one  of  those  notes  aod 
pleaded  his  discharge  in  bar.    To  this  plea  there  was  a  demurrer, 
and  the  cause  was  carried  up  to  the  supreme  court  of  the  United 
States  and  argued  in  February,  1819.    Every  topic  of  discussion, 
in  respect  to  the  policy,  the  origin,  the  necessity  and  the  con- 
struction of  those  parts  of  the  constitution  which  bear  upon  the 
question  and  in  regard  to  the  powers  of  the  general  and  state 
governments,  to  pass  bankrupt  and  insolvent  laws  and  in  re- 
spect to  the  history  and  character  of  such  laws,  was  investigated 
and  exhausted,  and  the  argument  on  each  side  pressed  with 
great  talent  and  force. 

In  the  opinion  of  the  court,  as  delivered  by  the  chief  justioe, 
it  was  admitted  that  until  congress  exercise  the  power  to  pass 
uniform  laws  on  the  subject  of  bankruptcy  the  individual 
states  may  pass  bankrupt  laws,  provided  those  laws  contain  no 
provision  violating  the  injunction  in  the  constitution  not  to 
impair  the  obligation  of  contracts.  It  was  admitted,  also,  that 
tbe  states  might  by  law  discharge  debtors  from  imprisonment, 
as  imprisonment  was  no  part  of  the  contract,  but  only  a  means 
of  coercion;  and  that  they  might  likewise  pass  statutes  of  lim- 
itation, for  such  statutes  relate  to  the  remedy  and  not  to  the 
obligation  of  the  contract.  It  was  further  stated  by  the  court 
that  the  insolvent  laws  of  far  the  greater  number  of  the  states 
only  discharged  the  person  of  the  debtor  and  left  the  obliga- 
tion to  pay  in  full  force,  and  to  this  the  constitution  was  not 
opposed.  But  in  the  judgment  of  the  court  a  law  which  dis- 
charged the  debtor  from  his  contract  without  performance,  and 
released  him  without  payment  entirely  from  any  future  obliga- 
tion to  pay,  impaired  the  obligation  of  that  contract,  and  con- 
sequently the  plea  of  a  discharge  under  the  act  of  this  state  of 
the  third  of  April,  1811,  was  no  bar  to  the  suit  on  the  notei 
given  in  New  York  on  the  twenty-second  of  March,  1811. 


Jane,  1823.]  HiCES  v.  Hotcheiss.  475 

It  is  to  be  obseryed  that  the  act  of  1811  was  retrospectiye, 
and  discharged  the  debtor  upon  his  single  petition,  without  the 
ooncorreiice  of  any  creditor,  from  all  his  pre-existing  debts;  or 
in  the  words  of  a  supplementary  proTision,  act  of  the  ninth  of 
Apiil,  1811,  ch.  248,  from  '*  all  liability  and  responsibility,  by 
reason  of  any  bill,  indorsement,  contract,  corenant,  obligation 
or  engagement,  which  the  debtor  might  previously  haye  drawn, 
made,  entered  into  or  executed."  This  act  manifestly  impaired 
the  obligation  of  such  debts,  and  the  application  of  the  plain 
and  intelligible  words  of  the  constitution  to  such  a  case  would 
seem  to  be  ioevitable.  The  debtor  was  at  once  and  forever 
released  from  all  obligation  to  pay  his  debts,  though  the  prop- 
erty he  assigned  might  be  worthless,  and  though  he  might  after-' 
wards  be  found  in  affluence. 

So  far  as  this  decision  has  settled  the  construction  of  the 
constitution  of  the  United  States  it  is  to  be  received  as  the  true 
construction;  for  questions  of  that  kind  fall  within  the  cogni- 
Luice  of  the  judicial  power.  The  decisions  of  the  supreme 
court  of  the  United  States  upon  questions  arising  upon  the 
construction  of  the  powers  and  authority  of  the  constitution 
must  be  definitive  and  binding  upon  all  the  tribunals  of  the 
Union,  because  the  constitution  has  made  their  judgments  and 
decrees  final  and  without  appeal.  Every  decision  by  a  court 
in  the  last  resort,  in  a  case  within  its  undoubted  jurisdiction, 
mnst  from  the  necessity  of  the  case  be  absolutely  binding. 
The  proposition  that  the  state  courts  ore  equally  supreme,  inde- 
pendent and  absolute  in  the  consideration  and  decision  of  such 
national  questions  strikes  me  as  untenable.  It  would  lead  to 
the  subversion  of  all  order  and  subordination.  There  must  bo 
a  paramount  power  somewhere  in  the  organization  of  every 
political  institution,  or  there  is  no  government.  The  supreme 
court  of  the  United  States,  on  questions  within  its  cognizance, 
is  that  power;  and  if  the  state  courts  were  to  undertake  to  dis- 
obey or  elude  its  decisions,  the  consequence  would  be  discord 
and  confusion,  or  a  dissolution  of  the  national  compact. 

I  should  have  deemed  it  my  duty,  therefore,  to  have  main- 
iuned  this  doctrine,  even  if  I  had  considered  the  application  of 
&  prohibition  in  the  constitution  to  the  discharge  under  the  act 
of  1811,  to  have  been  a  mistaken  application.  But  this  is  not 
Uie  case.  The  act  of  1811  did  impair  the  obligation  of  contracts 
to  a  most  fatal  und  alarming  extent.  It  was  equivalent  to  a 
.  general  release  of  every  debtor  in  the  state  from  all  his  then 
existing  debts,  without  or  against  the  will  of  all  his  creditors, 
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proTiddd  he  coald  only  persaade  some  one  of  them  to  be 
obliging  as  to  prosecute  him,  and  provided  he  was  willing   to 
assign  over  his  then  existing  property.    There  never  was  a  lak'vr 
that  held  out  more  alluring  and  more  dangerous  temptaiioos  to 
debtors  to  forget  what  they  owed  to  good  faith,  and  to  diar^garvi 
the  moral  obligation  of  contracts.    Its  effect  upon  the  commu- 
nity were  rapid  and  deplorable.     The  evils  of  it  were  contsgioiis 
and  spread  like  a  pestilence.     The  public  became  alarmed,  and 
wise  and  good  men,  and  men  of  property  were  deeply  excited. 
Petitions  for  the  repeal  of  the  act  flowed  in  from  every  qmrter 
to  the  next  legislature;  and  it  was  one  of  the  first  acts  of  the 
session  of  1812,  sess.  35,  ch.  8,  to  abolish  the  law  of  the  pre- 
ceding year,  without  waiting  to  prepare  another  and  better 
system  in  its  stead. 

I  have  not  described  the  mischiefs  of  the  act  of  1811,  beyond 
historical  truth.  We  have,  as  authentic  evidence  of  the  fact, 
the  report  of  the  joint  committee  of  the  senate  and  assembly 
of  the  sixth  of  February,  1812.  That  report  contained  this 
strong  declaration,  that  '*  experience  had  demonstrated  the  in- 
justice, impolicy,  and  pernicious  tendency  of  the  act  of  1611; 
that  it  had  multiplied  fraud  and  perjury,  and  that  the  dictates 
of  justice  and  sound  policy  required  its  immediate  repeal/' 
The  fate  of  such  a  law  affords  a  monitory  lesson;  and  it  is  cer- 
tainly without  any  mixture  of  regret  that  I  have  perceived  that, 
under  the  authority  of  the  case  of  Slurges  v.  CrouminMM,  a 
great  number  of  discharges,  procured  by  means  of  the  act  of 
1811,  have  been  sacrificed  upon  the  altar  of  the  national  jnstiee. 
An  insolvent  law  discharging  a  debtor  from  his  then  existing 
debts,  is  a  violation  of  vested  right,  injurious  to  morals  and 
dangerous  as  an  example,  and  ought  to  be  condemned. 

But  the  case  of  Sturges  v.  Crouminshield  is  not  free  from  dif- 
ficulty as  to  the  extent  of  its  application.  The  act  of  1811  was 
passed  after  the  making  of  the  contract,  to  which  the  diachar^ge 
under  the  act  was  pleaded  as  a  bar;  and  the  counsel  for  the 
plaintiff  raised  the  distinction  between  the  case  of  a  contract 
made  before  and  after  the  passing  of  the  act;  and  contended, 
that  if  the  act  was  not  unconstitutional  and  void  as  to  future 
contracts,  it  was  clearly  so  as  to  contracts  existing  when  it  was 
passed.  The  chief  justice,  however,  did  not  take  notice  of  that 
distinction;  and  all  his  reasoning  went  to  illustrate  and  enforce 
the  general  principle  in  the  constitution  that  contracts  should 
be  inviolable,  and  that  any  law  releasing  the  parfy  from  hii . 
obligation  to  pay  impaired  that  obligation.     The  only  part  of 
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the  opmion  that  had  an  allnsion  to  any  such  distinciion  was  that 
vhicfa  declared  that  statutee  of  limitation  and  usury  laws  did 
not  impair  the  obligation  of  contracts,  provided  they  did  not 
reach  contracts  already  made  when  the  laws  were  passed.  But 
SQcb  regulations  are  not  intended  to  affect  the  obligation  of  the 
coDtraet.  The  one  relates  to  the  remedy,  and  prescribes  the 
period  of  time  which  shall  afford  presumption  of  payment;  and 
the  other  relates  merely  to  the  rate  of  compensation  for  the  use 
of  the  money,  or  the  delay  of  payment. 

The  court,  however,  said  at  the  conclusion  of  their  opinion, 
that  it  was  "confined  to  the  case  actually  under  consideration;" 
&ad  that  case  was  one  in  which  the  contract  was  existing  when 
the  law  was  passed.  It  must  be  admitted  that  it  is  not  very  safe 
to  separate  the  reasoning  of  the  court  in  any  given  case  from 
the  facts  to  which  the  reasoning  meant  to  apply;  and  if  there 
be  anything  material  or  solid  in  the  distinction,  we  may  avail 
ourselves  of  it  without  impairing  the  authority  of  such  case.  A 
decision  ia^  strictly  considered,  an  authority  to  the  extent  only 
of  the  facts  which  warranted  it. 

hiMaiher  v.  Bush,  16  Johns.  233  [8  Am.  Dec.  313],  decided 
by  the  supreme  court  of  this  state  in  May,  1819,  that  distinc- 
tion was  taken  and  vexy  much  relied  on.  The  contract  was 
made  in  1816,  and  both  parties  were  citizens  of  this  state.  The 
debtor  was  prosecuted  to  judgment,  and  was  then  discharged  in 
1817  under  the  general  insolvent  act  of  1813;  and  the  court  set 
aside  &fi,/a.  issued  after  the  discharge,  and  held  that  an  insol- 
Tent  law  in  force  when  the  contract  was  made  did  not  in  the 
sense  of  the  constitution  impair  the  obligation  of  that  contract. 
They  held  that  the  parties  to  a  contract  have  reference  to  the 
existing  laws  of  a  country  where  it  is  made,  and  are  presumed 
to  contract  in  reference  to  those  laws.  The  law  may  be  said  to 
be  a  part  of  the  contract;  and  it  is  an  implied  condition  of 
every  contract  that  the  party  shall  be  absolved  from  its  per- 
formance, if  the  event  takes  place  which  the  existing  law  de- 
clares shall  dispense  with  its  performance.  The  contract,  in  the 
opiaion  of  thQ  court,  had  no  greater  force  than  if  the  insolvent 
act  had  been  inserted  in  it,  and  made  part  and  parcel  of  the 
contract. 

I  do  not  perceive  the  very  great  force  of  this  last  argument; 
foT  if  parties  are  to  be  supposed  to  contract  in  reference  to  ex- 
istiog  laws,  they  must  be  presumed  to  mean  laws  made  in 
piirsaance  of  the  constitution.  But  the  materiality  of  this  dis- 
tinction between  an  insolvent  act  made  to  affect  past,  and  one 
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confined  to  future  contracts,  had  been  already  acknowledged  br 
the  judges  of  other  courts.  It  was  admitted  by  Chief  Justice 
Parker  iu  Blanchard  v.  EusseU,  13  Mass.  1  [7  Am.  Dec.  106],  and 
by  Mr.  Justice  Washington  in  Oolden  y.  Princey  5  Hall's  L.  J. 
602.  In  this  last  case  the  insolvent  act  of  PennsylYania  was 
passed  after  the  making  of  the  contract  upon  which  the  defend* 
ant  was  sued,  and  the  discharge,  which  was  pleaded  in  bar,  was 
OTerruled.  It  was  held  that  the  law  was  unconstitutional  in 
relation  to  that  particular  case,  because  it  impaired  the  obliga- 
tion of  the  contract  by  discharging  the  debtor,  to  use  the  lan- 
guage of  the  learned  judge,  '  *  from  the  payment  of  his  debts  doe 
or  contracted  before  the  passage  of  the  law."  He  admitted  that 
a  law,  prospective  in  its  operation,  under  which  a  contract  after- 
wards made  might  be  avoided  in  a  way  different  from  that  pro- 
vided by  the  parties,  would  be  clearly  constitutional. 

A  great  deal  may  be  said  against  the  policy  of  insolvent  laws 
which  go  to  discharge  the  debtor  al>solutely  from  his  debts, 
though  they  are  prospective  in  their  operation;  and  such  consid- 
erations are  proper  for  the  legislative  power  when  passing  upon 
such  laws.  Good  faith  should  be  earnestly  taught  and  reli- 
giously observed,  not  only  on  the  part  of  government,  but  in  the 
dealings  of  individuals  with  each  other;  and  the  interference  of 
the  law  to  discharge  a  party  from  the  obligation  of  his  contract 
fairly  and  freely  made,  without  the  consent  of  the  party  entitled 
to  performance,  and  without  performance  is  in  itself  a  strong 
measure,  and  of  dangerous  influence,  and  requires  a  pressing 
necessity  to  justify  it.  In  the  language  of  the  report,  which  I 
had  the  honor,  in  connection  with  the  judges  of  the  supreme 
court,  to  submit  to  the  legislature  of  this  state  on  the  twenty- 
second  of  January,  1819,  "  a  permanent  insolvent  act,  made  ex- 
pressly for  the  relief  of  the  debtor,  and  held  up  daily  to  his  view 
and  temptation,  and  when  its  main  object  is  to  set  him  forever 
free  from  his  debts,  has  a  powerful  tendency  to  render  him 
heedless  in  the  creation  of  debt  and  careless  as  to  payment.  It 
induces  him  to  place  his  hopes  of  relief  rather  in  contrivances 
for  a  discharge  than  in  increased  and  severe  exertions  to  perform 
his  duty.''  I  have  no  doubt  that  insolvent  and  bankrupt  lawa 
have  an  unfavorable  olTect  upon  the  morals  of  the  commanitT, 
and  that,  though  it  may  be  a  discouraging  check  to  indastry 
and  enterprise  to  subject  the  future  acquisitions  of  a  bankrapt 
or  insolvent  debtor  to  the  payment  of  his  debts,  according  to  the 
rule  of  the  cesisio  bonorum  of  the  Roman  law,  the  evils  reaoltiDg 
from  the  complete  release  of  the  debtor  are  much  greater. 


Jaue,  1823.]  HiGKS  t*.  HoTCHKlBS.  479 

Bal  these  are  qaestiona  of  policy,  properly  addressed  to  the 
legislatiTe  power,  and  they  have  no  direct  concern  with  the  judi- 
cial inquiry  as  to  the  true  construction  of  the  prohibition  not  to 
pass  "  laws  impairing  the  obligations  of  contracts."    There  are 
nuny  considerations  which  appear  to  me  to  be  very  embarras- 
sing to  the  argument,  in  support  of  the  proposition  that  the 
insolTent  lawj  operating  upon  contracts  in/uiuro  is  also  uncon- 
stitutional and  void,  if  it  goes  to  discharge  both  the  person  and 
the  future  property  of  the  debtor.    A  prohibition  to  impair  by 
law  the  obligation  of  a  contract  would  seem,  from  the  plain 
meaning  of  the  expression,  to  refer  to  laws  affecting  existing 
contracts.     All  civil  contracts  are  subject  to  the  regulations  of 
the  law  giyer;  and  a  contract  cannot  well  create  a  civil  obliga- 
tion in  a  mode  not  permitted  and  to  an  extent  beyond  that  pre- 
scribed by  the  established  law  of  the  land  existing  when  the 
contract  was  made.     The  prohibi;ioa  would  not  surely  have 
prevented  the  passing  the  statute  of  frauds,  declaring  that  no 
inlerest  in  land  should  thereafter  pass  by  a  parol  contract,  and 
that  no  person  should  be  bound  by  a  parol  promise  to  answer 
for  iho  debt  of  another.     The  legislature  have  a  right  to  pre- 
scribe, according  to  their  sound  discretion,  the  terms  and  con- 
ditions upon  which  persons  shall  thereafter  be  bound  by  their 
contracts.    The  legislature  may  apply  the  principle  of  the  cesaio 
hoficrnm,  and  discharge  the  person  of  the  debtor.     This  is  con- 
ceded, and  yet,  to  diminish  the  extent  of  the  remedy  materially, 
would  seem  to  impair  the  obligation  of  the  contract.     If  this 
be  denied,  why  may  not  the  remedy  be  still  further  narrowed, 
and  specific  parts  of  the  property  exempted  ?    This  has  been 
done,  from  time  to  time,  as  to  articles  of  necessity,  and  what 
precise  limits  can  we  assign  to  the  discretion  of  the  legislature  ? 
If  they  may  exempt  one  article  of  property,  why  not  another? 
If  they  may  take  away  the  remedy  by  a  ca,  sa,,  why  may  they 
not  take  away  the  remedy  by  afi,  fa.    Utor  permisso — demo  unum, 
detno  diam  unum.     All  these  things  may  be  done  without  any 
difficulty  in  respect  to  future  debts,  created  after  the  regula- 
tions of  the  law;  but  I  should  doubt  whether  even  the  remedy 
in  any  point  of  view,  or  of  any  description,  can  be  essentially 
diminished  as  to  antecedent  contracts. 

The  contemporary  exposition  of  the  constitution  on  this 
point,  and  the  uniform  practice  under  that  exposition,  appear 
to  me  to  furnish  a  very  strong  argument  against  that  construc- 
tion, which  would  apply  the  prohibition  to  prospective  insol- 
vent laws.     We  have  good  reason  to  believe  that  the  construe- 
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tion  now  under  review,  was  not  originally  in  the  contemplation 
either  of  the  convention  that  made,  or  of  the  conventionB  which 
ratified,  the  constitution. 

Insolvent  laws  to  the  extent  of  the  act  of  1813,  existed,  and 
were  in  use  when  the  constitution  of  the  United  States  was 
adopted.  No  person  supposed  they  were  repealed  by  the  adop- 
tion of  the  constitution.  They  have  been  kept  in  use  ever  since 
without  the  suggestion  of  a  doubt  as  to  their  validity.  It  did 
not  occur  to  any  person  at  that  period  that  congress  might  and 
ought  to  pass  bankrupt  laws  discharging  bankrupt  merchants 
from  their  debts,  and  that  the  state  legislature  could  not  pass 
or  continue  insolvent  laws,  discharging  any  other  class  of  un- 
fortunate debtors,  upon  the  same  terms,  without  a  violation  of 
a  civil  and  moral  obligation.  No  objection  had  been  raised,  as 
far  as  I  recollect,  to  the  constitutionidity  of  these  insolvent  laws 
by  the  judiciary  of  this  or  of  any  other  state,  or  by  that  of  the 
United  States,  until  the  decision  in  Slurges  v.  CrouminshiM.  I 
have  already  alluded  to  the  opinion  of  the  chief  justice  of  Mas- 
sachusetts and  of  Justice  Washington;  and  I  may  add  the  judi- 
cial opinions  in  Adams  v.  Storey,  6  Hall's  L.  J.  474;  and  in  the 
case  of  the  Farmers'  and  Merchants'  Bank  v.  Smith,  Id.  517,  as 
well  OS  in  several  other  earlv  cases  before  the  federal  court,  re- 
ferred  to  by  Mr.  Hunter  in  his  alignment  in  Sturges  v.  Crowning 
shield,  to  show  that  such  laws  were  held  to  be  valid. 

In  this  state,  there  was  a  pennanent  insolvent  act  in  exig- 
ence when  the  constitution  of  the  United  States  was  adopted; 
and  I  presume,  and  I  think  I  know,  it  never  occurred  to  any 
person  at  that  period  that  the  law  was  overruled  or  affected  by 
the  clause  in  question.  Judge  Ohase  and  Judge  Patterson  in 
Calder  v.  Bull,  3  Dall.  386,  both  declared  that  if  the  prohiU- 
tion  in  the  constilUoloTi  against  ex  post  facto  laws  extended  to 
laws  affecting  contracts  as  well  as  crimes  and  penalties,  the 
other  prohibition  in  the  constitution  not  to  pass  any  laws  impair* 
ing  the  obligation  of  contracts,  would  have  been  unneceasaiy  or 
useless.  But  why  useless,  if  the  prohibition  also  applied  to  laws 
made  to  operate  upon  contracts  in/uturo  f  Those  learned  judges 
evidently  did  not  carry  the  construction  to  that  extent.  The  act 
of  this  state  of  March,  1788,  was  amended  on  the  thirteenth  of 
February,  1789,  after  the  constitution  was  adopted,  and  the 
amendment  assumes  the  act  itself  to  be  valid.  We  have,  there- 
fore, a  usage  of  thirty  years  founded  on  a  contemporary  and 
uncontradicted  and  continually  acknowledged  exposition  of  the 
construction.     Such  a  settled,  practical,  contemporaneous  cos- 
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Btruction  is  evidence  of  universal  and  nniform  acquiescence  in 
that  sense  of  the  instrument  "v^hich  was  assumed  in  the  first  in- 
stance; and  upon  a  constitational  question  affecting  most 
deeply  the  rights  of  property,  the  authority  of  law,  and  the 
powers  of  the  state  governments,  such  an  exposition  presses 
upon  my  mind  with  insurmountable  weight. 

WhateTer  therefore  might  be  the  better  opinion  if  the  ques- 
tion was  resintegra,  and  there  had  been  no  usage  on  the  subject, 
I  feel  myself  bound  by  a  construction  settled  by  such  usage, 
except  BO  far  as  it  may  have  been  directly  controlled  by  a  de- 
cision in  point,  made  by  the  supreme  judicial  authority  of  the 
Union.  I  shall  therefore  follow  the  course  adopted  by  the 
Bnpreme  ooort  in  Maiher  v.  Bu^,  and  consider  the  case  of 
Slurges  v.  Crovminshield  an  authority  to  the  extent  of  the  facts 
in  that  case  and  no  further.  It  is  an  authority  then  to  this  ex- 
tent, that  an  insolvent  law  of  this  state  discharging  a  debtor 
from  his  contract  existing  when  the  law  passed,  so  that  his 
future  property  could  not  be  touched,  is  unconstitutional,  and 
the  discharge  void.  That  decision,  then,  does  not  reach  the 
present  case. 

Bat  the  decision  in  M:MUlan  v.  McNeiU,  at  the  same  term  of 
the  supreme  court  of  the  United  States,  4  Wheat.  209,  went  a 
step  farther,  and  held  that  a  discharge  under  an  insolvent  law, 
existing  when  the  debt  was  contracted,  was  equally  void  and 
within  the  principle  of  the  decision  in  Sturges  v.  Crovminshield. 
This  was  a  case,  however,  of  a  discharge  under  the  insolvent 
law  of  a  different  government  from  that  in  which  the  contract 
was  made.  The  plaintiff  resided  in  South  Carolina,  and  gave 
a  custom-house  bond  in  November,  1811,  with  the  defendant, 
also  a  citizen  of  South  Carolina,  as  his  surety.  The  bond  was 
paid  after  suit  and  judgment  by  the  defendant,  in  1813.  The 
plaintiff  afterwards  removed  to  New  Orleans,  and  was  dis- 
charged in  1815,  both  as  to  person  and  present  and  future 
property,  from  all  his  debts,  under  an  insolvent  law  of  the 
etate  of  Louisiana,  passed  in  1808.  He  was  sued  in  Louisiana 
iti  1817,  by  McNeill,  and  pleaded  his  discharge  under  the 
Louisiana  act,  and  the  plea  was  overruled  on  demurrer,  by 
the  circuit  court  of  the  United  States  for  that  distnct,  and 
the  judgment  affirmed  by  the  supreme  court  of  the  United 
States.  The  court  said  that  the  circumstance  of  the  state 
law,  under  which  the  debt  was  attempted  to  be  discharged, 
having  been  passed  before  the  debt  was  contracted,  made  no 
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difference  in  the  application  of  the  principle  of   the  former 
decision. 

Here  also  the  principle  of  the  dedeion  seems  to  be  mora 
general  and  extensive  than  the  facts  in  the  case  required. 
Do  the  court  mean  to  say  that  if  the  debt  had  arisen  in 
Louisiana,  between  persons  residing  there,  the  discharge,  under 
a  pre-existing  law,  would  have  been  equally  unavailing?  An 
we  bound  to  regard  this  decision  as  an  authority  to  that  ex- 
tent? If  we  are,  then  there  is  an  end  of  all  state  insolvent 
laws  that  go  to  extinguish  the  remedy  against  the  fntore 
property  of  the  debtor,  and  insolvent  laws  are  reduced  to  the 
level  of  the  cemo  bonorum  of  the  civil  law.  But  it  is  certainly 
best  and  safest,  for  the  reasons  which  have  been  already 
mentioned,  to  confine  the  authority  of  this  case  to  the  facta 
upon  which  the  decision  was  made,  and  to  consider  the  oouit 
as  intending  only  to  decide  that  a  debt  created  in  South 
Carolina,  between  citizens  of  that  state,  was  not  to  be  dis- 
charged, and  the  remedy  extinguished  by  the  discharge  of  the 
debtor,  under  the  insolvent  law  of  another  state.  If  the  suit 
had  been  brought  in  the  court  of  another  state  or  another 
district  than  that  in  which  the  discharge  was  obtained,  then 
would  have  been  no  difficulty  in  according  to  the  decision;  for 
it  is  well  settled  that  a  debt  contracted  in  one  country  cannot 
be  discharged  by  the  bankrupt  laws  of  another,  so  as  to  bar 
a  suit  in  the  country  where  the  debt  was  contracted.  Bot 
we  have  always  considered  a  discharge,  under  our  own  in- 
solvent laws,  assuming  them,  of  course,  to  be  constitutional, 
to  be  a  bar  to  suits  brought  here  upon  antecedent  contracts, 
wherever  made:  Penniman  t.  Meigs,  0  Johns.  325. 

The  insolvent  act  of  1813  expressly  extended  to  foreign  con- 
tracts, and  our  courts  would  be  bound  to  regard  as  valid  the 
discharges  under  it,  even  as  to  such  contracts,  unless  the  lav 
itself  be  against  the  constitution  of  the  United  States.  But  it 
is  impossible,  upon  a  comparison  of  facts,  to  ayoid  consideriD^ 
the  case  of  Penniman  v.  ibfet^^,  as  overruled  by  that  of  McMillan 
V.  McNeill,  If  the  discharge  in  Louisiana  would  have  been 
valid,  and  free  from  any  constitutional  objection  in  a  court  of 
that  state,  it  would  have  been  equally  so  in  a  court  of  the  United 
States  sitting  in  that  state.  The  laws  of  the  several  states,  ex- 
cept where  the  constitution  and  laws  of  the  union  shall  other- 
wise require,  are  to  be  regarded  as  well  upon  principles  of 
comity  and  policy,  as  under  the  judicial  act  of  congress,  ai 
rules  of  decision  in  the  courts  of  the  United  States  in  casei 
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where  thev  apply.  But  it  has  been  adjudged  that  a  discharge 
in  Louisiana  is  unconstitutional  and  void  so  as  not  to  bar  even 
in  Louisiana  in  re8[>ect  to  a  debt  contracted  in  another  state; 
and  it  necessarily  follows  that  the  discharge  of  W.  S.  &  S. 
Hotchkiss,  under  the  insolvent  act  of  this  state,  is  not  a  bar 
even  in  this  state  to  an  action  upon  a  contract  made  or  debt 
contracted  in  Connecticut,  between  parties  residing  there  at  the 
time. 

The  subsequent  case  of  the  Farmers*  and  Mechanicn'  Hank  of 
Pennsylvania  v.  Smithy  6  Wheat.  131,  declared  that  though  the 
parties  were  citizens  of  the  same  state,  when  the  contract  was 
made,  and  continued  such  to  the  bringing  of  the  suit,  it  made 
Qo  difference  in  the  application  of  the  principle  of  the  former 
decisions,  as  the  constitution  of  the  United  States  was  equally 
binding  on  all  the  courts  and  all  the  citizens.  But  here  also 
the  facts  were  more  narrow  than  the  general  doctrine  of  the 
court,  for  the  insolvent  act  in  that  case,  was  passed  subsequent 
to  the  contract;  and  I  must  onco  more  advert  to  the  rule  that  a 
case  is  no  authority  beyond  the  facts  that  called  for  the  decision. 

It  results,  then,  from  the  decisions  at  Washington,  that  v.ilid 
discharges  under  an  insolvent  act  must  at  all  events  be  confined 
to  the  case  of  debts  contracted  after  the  passing  of  the  act, 
and  which  are  contracted  within  this  state.  Whether  the  prin- 
ciples declared  in  Sturges  v.  Crowninshield  are  to  be  more 
extensively  applied  so  as  to  reach  and  control  this  remaining 
power  of  the  insolvent  act,  I  am  not  prepared  to  say.  It  would 
liot  be  in  my  power,  according  to  my  present  view  of  the  sub- 
ject to  cany  these  principles  to  that  extent.  It  is  sufiBcient  for 
the  present  to  observe  that  the  case  is  not  an  authority  for  that 
purpose;  and  I  willingly  leave  the  further  application  of  its 
doctrine  to  the  consideration  and  judgment  of  the  supreme 
court  of  the  United  States,  whose  decisions,  even  when  we  do 
not  entirely  assent  to  them,  never  fail  to  excite  reverence  as 
well  as  command  obedience.  And  in  this  concluding  period  of 
my  judicial  life  I  cannot  do  better  than  to  add  my  humble 
testimony  to  the  character  which  that  court  sustains,  and  to 
the  confidence  which  it  ought  to  inspire.  It  has  frequently 
been  called  to  the  examination  of  national  questions  of  great 
difficulty,  extreme  delicacy,  and  of  infinite  importance;  and  it 
is  in  the  habit  of  discussing  them  not  onlj'  in  a  masterly  man- 
ner, and  with  magnanimous  firmness,  but  with  a  very  engaging 
moderation,  a  visible  anxiety  and  jjrofound  meditation.  Piin- 
ciples  arising  on  constitutional  and  public  law  have  been  de« 
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'fined,  explained  and  enforced  with  such  clearness  of  percepiioii 
«nd  depth  of  neasoning,  and  such  a  fitness  and  force  of  illus- 
tcation  that  if  we  had  not  been  able  to  oonour  in  all  their  con- 
clusions, we  have  never  ceased  to  admire  the  strength  sad 
temper  of  the  dedsions. 

The  following  order  was  entered:  "It  is  ordered  that  the 
decree  pronounced  at  the  first  hearing,  in  respect  to  the  two 
defendants,  W.  S.  &  S.  Hotchkiss,  be  vacated,  and  that  they 
account  to  the  plaintiff  for  the  sum  of  one  thousand  eight  hnn- 
dred  and  three  doUars  and  twenty-eight  cents,  the  amoont 
admitted  to  have  been  received  for  H.  S.  Beach,  together  with 
(interest  thereon  from  the  first  of  January,  1814,  and  thai  tbej 
pay  to  the  plaintiff  his  costs  as  against  them,  and  that  the  bill 
us  to  the  other  defendants  be  dismissed  with  costs." 


See  Blanchard  v.  HuaaeU,  7  Am.  Deo.  106,  and  note  as  to  a  diaohaige  onder 
the  insolvent  laws  of  that  state  where  the  contract  was  to  hare  been  per- 
formed. 

The  question  whether  the  dxMsharge  of  a  debtor  mider  a  state  insolTeBt 
law  was  valid  as  against  a  creditor  resident  in  another  state^  was  pnseoted 
to  the  supreme  court  of  the  United  States  in  Baldwin  v.  HctUj  1  WalL  223^ 
Upon  a  deliberate  review  of  the  cases  bearing  on  the  point,  and  a  critical  in- 
Testigation  into  the  nature  of  the  proceeding  in  insolvency,  Justice  Swajne. 
•peaking  for  the  oonrt,  concluded  that  "insolvent  laws  of  one  state  cannot 
discharge  the  contracts  of  citizens  of  other  states,  becaose  they  have  no 
extra-territorial  operation,  and  consequently  the  tribunal  sitting  under  them, 
unless  in  cases  where  a  citizen  of  such  other  state  voluntarily  becomes  a  party 
to  the  proceeding  has  no  jurisdiction  in  the  case.  Legal  notice  cannot  be 
given,  and  consequently  there  can  be  no  obligation  to  appear,  and  of  conns 
there  can  be  no  legal  default  *'  This  opinion  was  adopted  in  Baldwim  v.  Bank 
<if  Newbury,  1  WalL  234,  and  affirmed  in  Oilman  v.  Loekwood^  4  WslL  409. 

Kecognizing  the  authority  of  the  national  court,  the  supreme  court  of 
If assachusetts  in  Kdly  v.  Drurp,  9  Allen,  27,  departed  from  the  postkn  it 
had  held  in  BUmchard  v.  RutMeU^  tupra^  and  Seribmr  ▼.  JFMcr,  2  Giay,  43^ 
.and  followed  the  deoisioa  of  Bald^im^  v.  HaU, 
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[7  JOBHS.  Ob.  816.] 

iNJXTNcnoN  TO  RESTRAIN  TRESPASS. — ^An  injunction  will  not  lie  to  restrain  a 
mere  trespass,  where  the  injury  is  not  irremediable  and  destructiTe  tc 
the  estate,  and  when  the  ordinary  legal  remedy  in  a  court  of  law  vrill 
afford  adequate  satisfaction.  The  act  to  be  enjoiiied  most  be  a  caw  of 
mischief  and  of  irreparable  ruin  to  the  proper^  in  the  character  in  wbidi 
it  has  been  enjoyed. 

Ko  iNJXXNcnoN  WHERE  AcTT  JusTOiABLE. — ^An  injunction  will  not  lie  to  r»- 
strain  a  person  from  taking  away  rock  from  the  plaintiff's  preiiiiiei» 
where  such  act  is  done  under  the  authority  of  canal  oomniiasiciMn  pa^ 
sutan  to  an  act  of  the  legislature. 
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Apfbal  froia  an  interlocatoiy  decree  of  1^  honorable  William 
A.  Dner,  circuit  judge,  under  the  statute  Testing'  circuit  courts 
with  certain  chancery  powers.  The  decree  granted  plaintiff's 
petition  for  an  injunction  to  restrain  Jerome  and  others  from 
taking  away  certain  rock  from  a  ledge  on  plaintiff's  premises 
for  the  purpose  of  constructing  a  dam.  The  defendants 
answered,  that  the  case  was  not  one  in  which  an  injunction 
woold  lie,  and  justified  the  taking  of  the  rock  under  the  act  of 
the  legislature  relative  to  the  building  of  canals.  The  case  is 
more  particularly  stated  in  the  opinion. 

Veil,  for  the  appellants. 

Mtckdl,  Bull  and  Cushman,  contra, 

Kestt,  Chancellor.  This  is  ihe  case  of  an  appeal  from  an  in- 
terlocutoiy  decree  of  the  circuit  judge  for  the  third  circuit, 
nUing  in  equity,  pronounced  on  the  twenty-first  of  July  instant, 
aod  hy  which  decr^  the  injunction  allowed  on  the  fifteenth 
instant  is  continued  until  the  hearing.  The  reasons  assigned  in 
the  order  for  the  continuance  of  the  injunction  are,  that  the 
iojiny  complained  of  in  the  bill  is  irreparable  in  its  nature,  and 
the  matter  set  up  in  the  answer  insufficient  for  the  justification 
of  the  defendant.  Under  the  fifteenth  section  of  the  judicial  act 
of  the  last  session,  sess.  46,  ch.  482,  an  appeal  lies  from  an 
interlocutory  decree  of  a  circuit  judge,  provided  the  judge  certi- 
fies that  such  decree  involves  the  merits  of  the  cause,  and  that 
there  may  be  ground  for  appealing.  The  requisite  certificate 
was  given  in  this  case,  and  as  the  chancellor  is  directed  by  the 
act  "  to  hear  and  decide  such  appeal  in  a  summary  manner."  I 
aUow  the  cause  to  be  set  down  forthwith  for  hearing,  upon  what 
was  deemed  reasonable  notice  to  the  parties  under  the  circum- 
stances of  the  case. 

The  order  continuing  the  injunction  overmled  the  two 
grounds,  taken  in  support  of  the  motion  for  dissolving  the  in- 
joBction,  and  which  were:  1.  The  want  of  equity  in  the  bill;  2. 
The  sufficiency  of  the  justification  set  up  in  the  answer. 

1.  I  have  not  been  able  to  satisfy  myself  that  the  bill  contains 
safficient  equity  to  warrant  the  injunction.  The  bill  contains  a 
charge  of  trespass  by  entering  upon  the  land  of  the  plaintiff  and 
digging  and  throwing  up  and  carrying  away  large  parcels  of 
BtoQe  from  a  ledge  of  stone  and  mass  of  rock  on  the  premises. 
Several  actions  have  been  commenced  in  a  court  of  record  to 
recover  damages  for  this  trespass,  but  it  is  not  stated  that  any 
of  those  actions  have  been  brought  to  trial.     One  action  has 
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likewise  been  institaied  before  a  justice  of  ihe  peace  and  thai 
action  has  been  tried,  and  the  plaintiff  recovered  damages  to 
the  amount  of  twenty-five  dollars.  The  plaintiff  has  hia  com- 
plete and  perfect  remedy  at  law  for  the  trespass  as  often  as  it 
may  be  repeated,  and  the  only  question  is,  whether  the  injniy 
be  so  ruinous  and  irreparable  as  to  call  for  the  extraordinary 
interposition  of  a  court  of  equity. 

The  bill  does  not  pretend  that  the  ledge  of  rock  upon  which 
the  trespass  was  committed  was  of  any  particular  use  or  value 
to  the  plaintiff,  or  that  he  ever  did  or  ever  intended  to  apply  it 
to  any  valuable  purpose.     The  plaintiff  speaks  of  the  injury  as 
irreparable,  because  the  loads  of  stone  taken  from  the  mass  of 
rock  cannot  be  replaced  or  restored;  but  as  he  does  not  state 
that  the  rock  was  of  any  use  to  him,  as  proper  or  fit  for  build- 
ing, fencing,  etc.,  or  that  it  was  even  desirable  as  an  object  of 
ornament  or  taste,  there  was  no  need  of  having  the  same  iden- 
tical fragments  of  stone  replaced,  and  the  injury  was  not,  in  the 
sense  of  the  law,  irreparable.     It  was  susceptible  of  a  perfect 
pecuniary  compensation.    The  case  therefore  seems  to  resolve 
itself  into  this  single  point,  whether  a  court  of  equity  ought  to 
interpose  by  injunction  to  restrain  a  trespass,  when  the  iDJuiy 
does  not  appear  to  be  irremediable  and  destructive  to  the  estate, 
and  when  the  ordinary  legal  remedy  in  the  courts  of  law  can 
afford  adequate  satisfaction. 

The  English  court  of  chanceiy  is  now  in  the  habit  of  granting 
injunctions  in  trespass  when  the  case  is  peculiar  and  special, 
and  even  this  practice  came  into  use  long  subsequent  to  the 
date  of  our  revolution.  As  late  as  in  1786,  Mogg  v.  Mogg^  Dick- 
ens, 670,  Lord  Thurlow  directed  a  search  to  be  made  to  see  if 
there  was  an  instance  of  an  injunction  where  a  mere  trespaaaer 
entered  upon  and  cut  timber,  and  as  no  such  precedent  could  be 
found,  he  denied  it  even  in  cases  of  trespass  in  cutting  down 
timber.  But  since  that  time  the  practice  has  been  introduced, 
and  justly  and  reasonably  applied  to  special  cases,  where  irre- 
parable ruin  would  have  followed  the  refusal  to  enjoin  the  tres- 
pass. It  was  allowed  by  Lord  Thurlow  in  Fleming's  case^  cited 
C  Yes.  147,  where  the  defendant  had  worked  from  his  own  land 
into  the  coal  mine  of  the  plaintiff,  and  that  case  was  followed  by 
Lord  Eldon,  6  Yes.  147;  7  Id.  307,  on  the  principle  that  irrepar- 
able mischief  and  ruin  of  the  property  as  a  mine  would  be  the 
consequence  if  the  party  was  not  stopped.  On  the  same  groond 
the  injunction  is  granted  against  diverting  a  water-course  from 
a  mill :  1  Bro.  588;  against  the  destruction  of  timber:  10  Yes.  jan. 
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290;  against  the  taking  of  stones  of  a  peculiar  value:  17  Id.  128; 
or  stones  from  a  quarry:  18  Id.  184. 

But  all  these  are  cases  of  great  and  irremediable  mischief, 
vhich  damages  could  not  compensate,  because  the  mischief 
reaches  to  the  very  substance  and  value  of  the  estate,  and  goes  to 
the  destruction  of  it  in  the  character  in  which  it  is  enjoyed. 
The  present  case  is  in  no  reasonable  sense  analogous  to  those 
eases.  The  plaintiff  does  not  aver  or  show  that  the  "  ledge  of 
Btone  and  mass  of  rock"  on  which  the  trespass  is  committed, 
is  of  any  essential  use,  or  that  he  does  or  can  apply  it  to  any 
T&laable  purpose.  It  is  very  possible  that  this  "  ledge  of  rock  " 
may  be  some  precipitous,  naked,  barren  hill,  absolutely  worth- 
less for  any  other  purpose  than  that  to  which  the  defendants 
apply  it.  Is  the  case,  then,  to  be  compared  to  that  of  a  lead  or 
eoal  mine,  or  a  quarry  of  marble,  or  a  fine  building  or  precious 
stone,  or  a  grove  of  timber,  or  a  mill  establishment,  which  the 
eourt  of  chancery  has  thought  proper  to  protect  from  trespass 
and  ruin  by  the  strong  and  menacing  hand  of  an  injunction? 
Certainly  not;  and  if  the  plaintiff  is  entitled  to  an  injunction  in 
this  case,  I  do  not  see  why  every  man  in  possession  of  land  may 
not  call  for  an  injunction  to  protect  him  from  his  neighbor's 
trespasses  in  every  possible  case. 

The  objection  to  the  injunction  in  cases  of  private  trespass, 
except  under  very  special  circumstances,  is  that  it  would  be 
productive  of  public  inconvenience,  by  drawing  cases  of  ordi- 
nary trespass  within  the  cognizance  of  equity,  and  by  calling 
forth  upon  all  occasions  its  power  to  punish  by  attachment,  fine 
and  imprisonment,  for  a  further  commission  of  trespass,  instead 
of  the  more  gentle  common  law  remedy  by  action,  and  the 
assessment  of  damages  by  a  jury.  In  ordinary  cases,  this  latter 
remedy  has  been  found  amply  sufficient  for  the  protection  of 
property,  and  I  do  not  think  it  advisable,  upon  any  principle  of 
justice  or  policy,  to  introduce  the  chancery  remedy  as  its  sub- 
stitute, except  in  strong  and  aggravated  instances  of  trespass, 
vhich  go  to  the  destruction  of  the  inheritance,  or  where  the 
mischief  is  remediless.  This  was  the  opinion  and  doctrine 
which  I  had  occasion  to  declare  in  the  case  of  Stevens  v.  Beek- 
ncn,  1  Johns.  Ch.  818;  and  it  appears  to  be  the  English  doc- 
trine, and  the  practice  of  this  court  has  been  in  conformity  to 
it.  I  do  not  know  a  case  in  which  an  injunction  has  been 
granted  to  restrain  a  trespasser,  merely  because  he  was  a  tres- 
passer, without  showing  that  the  property  itself  was  of  peculiar 
value,  and  could  not  well  admit  of  due  recompense,  and  would 
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be  deeirojed  by  repeated  acts  of  trespass.  In  ordinary  eases, 
the  damages  to  be  assessed  by  a  jury  will  be  adequate  for  a 
check  and  for  a  recompense.  Eveiy  man  is  nndoubtedly  en- 
titled to  be  protected  in  the  possession  and  enjoyment  of  his 
property,  though  it  may  be  of  no  intrinsic  value.  He  majr 
have  on  his  land  a  large  mound  of  useless  stone  or  sand,  which 
he  may  not  deem  worth  the  expense  of  inclosing,  and  yet  it 
would  be  a  trespass  for  any  person  to  remove  any  portion  of  the 
stone  or  sand  without  his  consent;  and  he  would  be  entitled  to 
his  action  even  though  the  damages  were  nominal.  Bat  it 
would  be  proper  for  this  court  to  assume  cognizance  of  such  a 
trespass,  and  lay  the  interdict  of  an  injunction  upon  it?  I 
apprehend  not. 

The  bill  to  which  lam  still  confining  myself,  does  not,  except 
in  a  very  imperfect  manner,  disclose  the  pretenses  or  claim  of 
right  under  which  the  trespass  has  been  committed.  It  only 
states  that  the  defendants  are  engaged  in  building  a  dam  in 
Hudson  river,  near  the  north  line  of  the  city  of  Troy,  and 
that  the  materials  taken  from  the  ledge  of  rock  are  applied  to 
the  dam;  that  one  of  the  defendants  acts  as  engineer  in  that 
operation,  and  that  the  defendants  pretend  that  they  are  acting 
on  behalf  of  the  state,  and  by  authority  of  the  statutes  relative 
to  canals.  But,  admitting  that  the  defendants  do  pretend  to 
act  by  public  authority  in  their  commission  of  the  trespass,  it 
does  not  alter  the  principle;  and  the  trespass  itself  must  be  of  the 
character  I  have  described,  before  a  court  of  equity  canrbe  called 
upon  to  interfere  by  injunction.  All  the  cases  referred  to  were 
those  in  which  the  trespass  went  to  the  destruction  of  the  prop- 
erty, as  it  had  been  held  and  enjoyed. 

In  the  case  of  Agar  v.  The  EegenVs  Canal  Co,,  Cooper's  £q. 
77,  the  defendants  were  empowered,  by  a  private  act  of  parlia- 
ment, to  cut  a  canal;  the  line  of  the  canal  had  been  preecribed, 
and  they  departed  from  that  line  and  were  carrying  the  canal 
through  a  garden  and  rickyard,  and  Lord  Eldon  allowed  an 
injunction.  So  in  the  case  of  Shand  v.  Henderson^  2  Dow. 
619,  the  Aberdeen  Canal  Navigation  company,  with  having 
taken  and  appropriated  lands  to  their  use  by  unwarrantably  de- 
viating from  the  line  particularly  described  by  the  statute,  and 
an  injunction  to  restrain  the  canal  company,  within  their  limits, 
was  admitted  to  be  proper.  But  in  both  these  cases  the  oompaniea 
were  making  a  permanent  appropriation  of  the  land,  and  de- 
stroying the  inheritance;  and  upon  the  acknowledged  principle 
in  all  the  cases  it  was  necessary  to  restrain  them.    In  the  case, 
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dfio,  of  Hughes  y.  Trustees  of  Mertofi  CoUege^  1  Yes.  188,  and 
Belt's  Supp.,  the  commiBsioners  of  a  turnpike  company  entered, 
took  poaeeesion  of,  and  were  destroying,  by  digging  for  gravel, 
hiqge  garden-grounds  of  the  plaintiff,  who  was  a  gardener  by 
tnde.  The  turnpike  act  had  especially  excepted  gardens,  as 
well  as  orchards,  planted  walks,  etc.;  and  Lord  Hardwicke 
thought  it  a  clear  case  of  trespass,  and  of  such  a  nature  that  the 
plaintiff  iHras  entitled  to  seek  his  remedy  by  injunction,  though 
be  had  his  remedy  at  law.  But  he  admitted,  if  there  had  been 
any  ground  for  doubt  whether  or  not  the  commissioners  had 
authority,  he  would  not  have  interposed  until  the  doubt  had 
been  removed,  and  the  matter  finally  determined  at  law.  And 
it  is  to  be  observed  that  here  was  the  destruction  of  what  a  man 
was  using  as  his  trade  or  livelihood. 

Several  cases  have  occurred  in  this  court  in  which  public 
tnmtees  have  been  restrained  by  injunction  from  acts  of  tres- 
pass; but  the  acts  were  such  as  went  to  destroy  the  enjoyment 
of  valuable  property  and  privileges.  '  Thus,  in  the  case  of  Gard- 
ner V.  Newburgh,  2  Johns.  Ch.  463  [7  Am.  Dec.  526],  the 
trustees  were  going  to  divert  a  stream  of  water  that  had  flowed 
immemorially,  and  had  supplied  the  brick-yard,  the  distillery, 
and  null  erections  of  the  plaintifb;  and  the  case  not  being 
deemed  within  the  provisions  of  the  act  in  favor  of  those 
trustees,  an  injunction  was  granted.  Afterwards  in  Belknap  v. 
Belknap^  2  Id.  463  [7  Am.  Dec.  548],  an  injunction  was  allowed 
upon  the  same  principle  of  preventing  a  great  and  irreparable 
mischief.  In  that  case,  inspectors  under  an  act  of  the  legisla- 
tive for  draining  certain  swamps  and  bog  meadows,  for  the 
benefit  of  some  individuals,  undertook  to  lower  a  large  pond  of 
four  hundred  acres,  by  cutting  down  the  outlet,  which  would 
destroy  the  value  of  the  pond  and  outlet  as  a  source  of  water 
for  the  use  of  mills  established  on  the  outlet.  It  was  consid- 
ered to  be  an  interference  not  warranted  by  the  statute,  and  to 
be  a  great  and  special  trespass,  leading  to  lasting  mischief,  and 
the  destruction  of  the  estate.  It  was  further  observed  that  it 
^nu  not  a  case  which  concerned  the  public,  but  one  of  mere 
pnvate  convenience  and  profit,  and  the  act  ought  to  be  strictly 
construed. 

These  cases  all  show  that  in  respect  to  acts  of  trespass  com- 
mitted upon  land,  even  by  persons  in  a  public  trust  under  color 
of  law,  the  court  has  not  interfered  by  injunction,  unless  where 
the  trespass  was  permanent  as  well  as  grevious,  or  went  to  de* 
Btroy  the  value  of  the  property  to  the  owner.     It  is  not  suffi- 


490  Jerome  v.  Boss.  [New  Tork, 

cient  that  the  act  be  simply  jyer  se  a  trespass,  but  it  must  be  a 
case  of  mischief  and  of  irreparable  ruin  to  the  piopertj  in  the 
character  to  which  it  has  been  enjoyed.  In  all  other  cases  the 
common  law  remedy  is  deemed  to  be  adequate  and  perfectly 
competent  to  give  compensation,  as  well  as  to  deter  and  pre- 
vent the  repetition  of  the  trespass  by  the  exemplary  damages 
which  it  will  inflict. 

A  court  of  equity  will  sometimes  interfere  to  preyent  a  multi- 
plicity of  suits  by  a  bill  of  peace.     The  principle  is  stated  in 
Tenham  v.  Herbert,  2  Atk.  483,  and  in  Eldridge  y.  HiU,  2  Johns. 
Ch.  281.     But  that  is  only  in  cases  where  the  right  is  contro- 
verted by  numerous  persons,  each  standing  on  his  own  preten- 
sions; and  it  has  no  application  to  the  case  of  one  or  more 
persons  choosing  to  persevere  in  acts  of  trespass  in  despite  of 
suits  and  recoveries  against  them.    A  troublesome  man  may 
vex  and  harass  his  neighbor  by  throwing  down  his  fences  and 
turning  cattle  upon  his  grounds,  or  by  passing  over  them  and 
otherwise    annoying  him;  but  it  is  to  be  presumed  that  re- 
peated recoveries  for  damages,  with  the  punishment  of  costs 
and  such  smart  money  as  a  jury  would  naturally  give,  would 
soou  effectually  correct  any  such  disposition.     At  any  rate,  I 
do  not  know  that  a  court  of  equity  has  ever  interfered  merely 
to  correct  such  a  practice;  and  it  would  certainly  require  veir 
strong  evidence  of  the  inefficacy  of  the  ordinary  legal  remedies 
for  compensation  as  well  as  for  correction,  before  this  court 
would  venture  to  assume  a  jurisdiction  hitherto  unknown.    For 
these  reasons  I  am  of  opinion  that  the  bill  itself  does  not  con- 
tain matter  sufficient  to  warrant  or  sustain  the  injunction,  and 
that  the  plaintiff  ought  to  have  been  left  to  his  remedy  at  lav. 

2.  But  admitting  that  the  injunction  was  warranted  by  the 
bill,  the  next  question  is  whether  the  answer  did  not  contain  a 
sufficient  justification.  It  appears  by  the  answer  that  the  de- 
fendants are  employed  by  the  canal  commissioners  to  complete 
a  lock  and  dam  in  the  Hudson  river,  and  that  Uie  work  is  cany- 
ing  on  under  the  direction  of  one  of  the  defendants,  who  istbe 
principal  engineer  employed  on  the  Champlain  canal;  and  that 
by  an  agree  ment  between  the  persons  engaged  to  build  the  dam, 
and  one  of  the  canal  commissioners,  the  materials  for  filling  the 
dam  were  to  be  furnished  from  the  rocky  hill  near  the  dam 
and  from  which  materials  for  that  purpose  had  been  previously 
taken  without  objection.  It  further  appears,  that  the  erectioo 
and  construction  of  the  dam  is  absolutely  necessary  for  the 
completion  of  the  Champlain  canal,  because  a  part  of  the  canal, 
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upon  the  plan  adopted  by  the  canal  commissionerB,  cannot  be 
supplied  with  the  necessary  quantity  of  water  any  other  way; 
that  the  commissioners  have  taken  the  possession  and  control  of 
the  dam,  and  the  lock  connected  with  it,  upon  the  terms  and 
under  the  provision  of  the  act  entitled  ''  an  act  respecting  the 
navigation  of  Hudson  river,   between   Troy  and  Waterford;" 
and  that  these  works  are  an  essential  part  of  the  canal.    It  fur- 
ther appears  that  the  defendant  Jerome,  the  principal  engineer, 
and  in  the  employment  of  the  canal  commissioners,  entered  upon 
and  located  a  sufficient  quantity  of  the  rocky  hill  near  the  dam, 
for  the  purpose  of  procuring  good  and  substantial  materials  for 
filling  in  the  timber  cribs  in  the  dam,  and  the  location  was  seen 
and  approved  of  by  the  acting  canal  commissioner  on  the  Cham- 
plain  canal;  that  the  stone  have  been  taken  along  the  foot  of 
the  hiU,  penetrating  its  steep  side  for  about  thirty  feet;  that  the 
stone  and  rock  broken  up  and  taken  away  are  useless  for  build- 
ing or  fencing;  and  that  there  is  sufficient  or  nearly  sufficient 
stone  already  broken  up  upon  the  premises  to  complete  the  dam, 
the  expense  of  breaking  up  of  which  cost  upwards  of  eight 
hundred  dollars;  that  the  rock  is  not  above  sixty  rods  from  the 
riv^,  and  it  furnishes  the  most  suitable  and  convenient  mate- 
rials, and  can  be  taken  with  less  injury  to  the  owners  than  any 
other  upon  that  side  of  the  river.     They  admit  the  recovery  be- 
fore the  justice,  but  they  insist  upon  their  authority  under  the 
statute  to  take  the  stone,  and  that  the  recovery  is  erroneous,  and 
they  have  already  brought  a  certiorari  for  the  purpose  of  having 
the  judgment  reversed. 

After  the  opinion  which  has  been  expressed  upon  the  first 
point,  it  is  not  necessary  for  the  present  disposition  of  the  case 
to  give  any  decided  opinion  upon  the  matter  alluded  to  in  the 
bill,  and  expressly  set  up  in  the  answer  by  way  of  justification. 
It  might,  perhaps,  be  as  well  to  avoid  it  altogether,  inasmuch 
as  the  justification  under  the  canal  acts  is  a  legal  question, 
and  which  appears  from  the  pleadings  to  be  pending  at  law. 
But  as  this  second  point  was  discussed  and  passed  upon  by  the 
court  below,  and  as  it  has  been  raised  and  discussed  before  mc 
without  objection,  and  is  involved  in  the  decree  appealed  from, 
and  as  the  essential  facts  leading  to  that  justification  are 
founded  on  statute  powers,  and  are  not  controverted,  it  cannot 
be  improper  to  take  it  into  consideration,  and  it  would  be  re- 
quired if  I  am  to  pass  in  review  the  whole  merits  of  the  decree. 
The  canal  commissioners,  in  the  erection  of  the  lock  and 
dam  in  question,  have  the  same  powers  that  are  conferred  upon 
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them  in  respect  to  the  Champlain  canal.  By  the  act  referred  to 
in  the  answer,  seas.  44,  c.  78,  the  canal  commissioners  were 
authorized  to  complete  the  lock  and  dam,  "  in  order  to  connect 
the  Champlain  canal  with  sloop  navigation,"  if  they  should 
deem  it  advisable,  and  should  signify  in  writing  their  intention 
to  do  the  same.  The  answer  avers  that  they  have  done  so.  It 
becomes,  therefore,  essentially  part  and  parcel  of  the  Cham- 
plain canal,  and  the  real  property  appropriated  for  the  site 
of  the  look  and  its  appendages,  vests  in  the  people  of  this 
state  on  the  completion  of  the  lock  and  dam ;  and  the  canal 
commissioners  are  authorized  to  establish  and  collect  toUs  at 
the  lock. 

Assmning,  then,  as  a  clear  and  plain  proposition,  that  the 
canal  commissioners  are  vested  with  the  same  powers  in  the 
erection  of  this  dam  as  in  the  construction  of  works  on  any 
part  of  the  line  of  the  canals,  they  had  a  right  to  take  posses- 
sion of,  and  use  the  ledge  in  question,  for  the  construction  of 
the  dam.  The  third  section  of  the  act  of  the  fifteenth  of  April, 
1817,  ''  respecting  navigable  communications  between  the  great 
western  and  northern  lakes  and  the  Atlantic  ocean,"  sess.  40,  c. 
262,  declared  that  it  should  be  ''lawful  for  the  canal  commis- 
sioners, and  each  of  them  by  themselves,  and  by  any  and  ovezy 
superintendent,  agent  and  engineer  employed  by  them,  to  enter 
upon,  take  possession  of,  and  use,  all  and  singular,  any  lands, 
waters  and  streams  necessary  for  the  prosecution  of  the  im- 
provements intended  by  this  act;  and  to  make  all  such  canals, 
feeders,  dikes,  locks,  dams,  and  other  works  and  devices  as  they 
may  think  proper  for  making  said  improvements,  doing,  ne?er- 
theless,  no  unnecessary  damage." 

The  case  before  us  falls  precisely  within  the  words  of  this 
provision.  The  commissioners,  and  those  under  them,  may 
enter  upon  and  use  any  lands  necessary  for  the  prosecution  of 
the  improvements  intended  by  the  act.  The  dam  in  question, 
being  connected  with  the  Champlain  canal,  is  an  improvement 
within  the  meaning  of  the  act.  What  lands  are  necessary  to 
be  entered  upon  and  used,  must  rest  in  the  judgment  of  the 
commissioners;  and  all  that  can  be  required  is,  that  they  act 
with  good  faith,  and  with  sound  discretion.  The  word  **  neces- 
sary "  does  not  mean  absolute  and  indispensable,  or  that  with- 
out the  use  of  the  land  in  the  given  case  the  work  could  not 
possibly  go  on.  That  would  be  the  same  as  extreme  necessity. 
The  legislature  used  the  word  in  a  more  reasonable  and  popular 
sense.     It  is  sufficient  that  the  land  used,  and  the  materiala 
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takeD  from  it,  axe  needful  and  condacive  to  the  object,  and 
more  convenient  in  the  application,  and  less  valuable,  and  the 
use  of  them  less  injoiious  to  the  owner,  than  any  that  might 
readily  be  selected.  There  must,  from  the  reason  of  the  thing, 
and  the  nature  of  the  case,  be  great  latitude  of  discretion  in 
the  selection  of  the  land  and  the  materials;  and  in  the  present 
case  it  is  perfectly  apparent  that  the  canal  commissioner  located 
the  ground  from  which  the  materials  for  filling  in  the  dam  were 
to  be  taken,  -with  judgment,  and  according  to  the  spirit  and 
letter  of  the  act.  He  did  take  care,  as  the  act  required,  to  do 
no  unneoessazy  damage.  The  materials  must  have  been  taken 
from  some  adjoining  land,  and  from  whence  could  they  have 
been  taken  with  more  discretion  ? 

I  cannot  perceive  any  room  for  doubt  as  to  the  power  of  the 
commissioners  to  enter  upon  and  use  the  ledge  of  rock  in  ques- 
tion for  the  purpose  of  making  the  dam.     There  is  no  avoiding 
this  conclusion,  unless  we  can  maintain  the  construction  that 
the  act  only  intended  that  the  commissioners  might  enter,  use, 
and  take  possession  of  land  for  permanent  appropriation  of  the 
whole  fee  of  the  land,  and  not  for  temporary  use.     According 
to  this  construction,  if  they  wanted  room  adjoiniug  the  canul, 
lor  a  temporary  deposit  of  materials  for  locks  and  dams,  or  a 
right  of  way  or  passage  to  the  canal,  or  the  materials  of  stone, 
gravel,  clay,  etc.,  from  the  adjoining  lands,  they  could  not  use 
them,  without  at  the  same  time  appropriating  the  fee  of  the 
land.    But  why  should  the  commissioners  be  obliged  to  appro- 
priate a  greater  interest  in  the  adjoining  land  than  is  requisite 
for  the  public  object?  And  what  possible  objection  can  there  be 
to  the  construction  allowing  them  to  make  as  much  use  of  the  ad- 
joining grounds  as  should  be  necessary  for  the  prosecution  of  the 
improvements,  and  no  more?    The  precaution  enjoined  upon 
them  to  do  no  unnecessary  damage,  seems  to  imply  that  they 
were  authorized  to  make  a  temporary  use  of  the  lands.     The  act 
of  1816  authorized  the  commissioners  to  explore  and  examine 
the  lands  contiguous  to  the  probable  course  of  the  canal,  and 
to  cause  survey's  and  levels  to  be  taken.     This  necessarily  im- 
plied a  right  of  entry  upon  lands  for  these  purposes.     The  act 
of  1820,  sees.  43,  c.  202,  s.  3,  also  authorized  them  to  enter 
upon  any  lands  contiguous  to  the  canals,  or  the  works  con- 
nected therewith,  *'  and  to  dig  for,  work,  get,  and  carry  away, 
and  use  all  such  stone,  gravel,  clay,  timber,  and  other  materials 
as  might  be  necessary  or  proper,  in  their  opinion,  for  the  repa- 
ration of  the  canals,  or  the  works  connected  therewith,  doing 
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as  little  damage  thereby  as  the  nature  of  the  case  would  per- 
mit." 

The  commissioners  would  then  be  authorized  to  take  the 
stone  from  the  ledge  of  rock  in  question  to  repair  this  dam  in 
the  Hudson;  and  can  it  be  reasonably  supposed  that  the  leg:is- 
lature  did  not  intend  they  should  have  this  power  for  the  neces- 
saiy  construction  of  the  dam  in  the  first  instance?    The  public 
utility  is  as  much  concerned  in  the  exercise  of  the  one  poorer  as 
of  the  other,  and  these  several  canal  acts  constitute  a  distinct 
code  of  statute  law,  and  are  to  be  taken  and  construed  together 
as  being  made  in  furtherance  of  one  great,  useful,  and  splendid 
public  object,  and  which,  in  the  language  of  the  legislature,  in 
their  act  of  1817,  will  "  promote  agriculture,  manufactures,  and 
commerce,  mitigate  the  calamities  of  war,  and  enhance  the 
blessings  of  peace,  consolidate  the  Union,  and  advance  the  pros- 
perity, and  elevate  the  character  of  the  United  States."  Statutes 
made  for  the  public  good,  and  for  general  and  beneficent  national 
purposes,  are  to  receive  a  \ery  liberal  construction,  and  to  be 
expounded  in  such  a  manner  as  that  the  y  may,  as  far  as  pos- 
sible, attain  the  end.     The  rule  is  that  they  are  to  be  so  con- 
strued as  not  to  advance  a  private  and  destroy  the  public  in- 
terest, but  always  to  advance  the  public  interest,  doing  as  little 
damage  as  possible  to  the  private  interest:    11  Co.  73,  b.;  Str. 
253;  2  Yern.  431.     So,  it  is  a  general  rule  of  interpretation  that 
a  greater  will  include  a  less  interest;    and  a  provision  as  to 
more  objects  than  one,  includes  a  provision  for  one  of  those 
objects. 

I  have  no  doubt,  therefore,  that  under  the  general  authority 
to  enter  upon  and  use  any  lands  necessary  for  the  prosecution 
of  the  improvements,  doing  no  unnecessaiy  damage,  the  com- 
missioners, and  the  defendants  by  their  authority,  might«enter 
upon  and  use  the  ledge  of  rock  in  question  for  the  building  of 
tbe  dam;  and  that  a  contrary  construction  is  not  only  against 
the  words,  but  is  too  narrow  and  too  rigid  for  the  liberal  spirit 
and  enlarged  policy  of  the  act,  and  the  immense  pressure  of  the 
public  interest.  If  there  was  ever  a  case  in  the  ordinary  pacific 
operations  of  government,  in  which  all  petty  private  iutei*esU 
should  be  made  subservient  to  the  interest  of  an  entire  principle, 
this  is  one.  The  canals  were  undertaken  "  in  full  confidence 
that  the  congress  of  the  United  States,  and  the  states  equally 
interested  with  this  state  in  the  commencement,  proaecution 
and  completion  of  these  important  works,  would  contribute 
their  full  proportion  of  the  expense."    We  have  not  as  yet  r^ai- 
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ized  the  fruits  of  that,  and  we  are  left  to  bear  singly  the  whole 
expense,  as  well  as  to  enjoy  all  the  honor  and  glory  of  this  stu- 
pendous undertaking.  We  have  advanced  too  far  to  recede. 
The  whole  ODtire  plan  must  and  will  be  completed.  All  little 
impediments  must  be  surmounted;  and  the  powers  of  the  com- 
missioners must  be  taken  to  be  as  tbey  were  certainly  intended 
to  be,  commensurate  with  the  duties  to  be  performed.  In  the 
language  which  I  had  occasion  to  use  at  the  last  session  of  the 
court  of  errors,  in  Itodgers  v.  Bradskaw,  and,  as  I  presume,  with 
the  entire  approbation  of  the  senate,  "  we  must  take  expres- 
sions in  the  most  extensive  sense,  when  it  is  probable  tbat  the 
law-giver  had  in  view  everything  pointed  out  by  that  extensive 
sense,  and  when  we  give  to  the  expressions  the  seose  most 
suitable  to  the  subject,  and  best  adapted  to  the  facility  and  suc- 
cess of  a  great  and  generous  scheme  of  public  policy." 

There  is  an  additional  provision  in  the  third  section  of  the 
act  of  1817,  which  declares,  *'  that  in  case  any  lands,  waters  or 
btreams,  taken  and  appropriated  for  any  of  the  purposes  afore- 
said, sh.'Ul  not  be  given  or  granted  to  the  people  of  this  state, 
it  shall  be  the  duty  of  the  canal  commissioners  to  cause  the  loss 
and  damage,  if  any,  over  and  above  the  benefit  and  advantage 
to  the  owner,  to  be  certified  in  the  way  pointed  out,  and  the 
damage's  to  be  paid,  and  the  fee-simple  of  the  premises  so  ap- 
propriated shall  vest  in  the  people  of  this  state. 

This  provision  applies  only  to  lands  taken  and  appropriated, 
and  which,  I  should  rather  think,  means  lands  permanently 
apphed,  so  as  to  be  entirely  lost  to  the  owner,  and  not  lands 
affording  a  temporary  use  for  passage  and  deposit,  or  procuring 
materials  for  the  locks,  dams,  etc.  But  there  is  no  sufficient 
reason  to  consider  this  latter  part  of  the  section  as  qualifying 
and  controlling  the  general  powers  given  in  the  former  part  of 
it.  The  general  power  is,  to  enter  upon  and  use  all  lands  neces- 
Baiy  for  the  prosecution  of  the  improvements,  and  to  make 
canals,  feeders,  locks,  dams,  etc. ;  doing,  nevertheless,  no  un- 
necessary damage;  and  then  comes  the  provision  that  any  lands 
taken  and  appropriated  for  any  of  the  purposes  aforesaid  shall 
be  paid  for  and  vest  in  the  state.  There  was  no  need  thut  the 
tee  of  lands  used  only  for  a  temporary  purpose  should  be 
Tested  in  the  public.  If  the  owner  is  paid  for  the  damage 
occasioned  by  the  temporary  use  of  his  lands,  it  is  all  thut  he 
can  justly  require,  and  this  eoi^^K-nsation  the  state  is  bound  to 
give  him.  If  the  act  we  are  examining  has  omitted  to  make 
any  provision  for  the  assessment  and  payment  of  damages  for 
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such  temporary  use,  it  may  have  escaped  the  atteniioii  of  the 
legislature,  or  the  case  may  have  been  deemed,  at  the  time, 
immaterial  and  unimportant.  The  omission,  howerer,  if  it  be 
one,  does  not  prevent  the  right  of  the  commissioners  to  ent^ 
and  use  the  land,  nor  prevent  the  just  claim  of  the  owner  upon 
the  commissioners  or  the  legislature  for  his  reasonable  com- 
pensation. The  commissioners  are  not  trespassers,  when  the 
act  authorizes  them  to  enter,  if  they  enter  before  the  dam^es 
are  paid  for.  This  was  so  understood  and  declared  in  Rogers  t. 
Bradshaw,  already  referred  to.  The  claim  for  compenaation 
arises  after  the  use  has  been  had;  and  the  damages  cannot  well 
be  assessed  before  they  have  arisen.  Whatever  therefore  mar 
be  the  better  construction  as  to  the  mode  of  ascertaining  and 
enforcing  the  compensation,  it  does  not  affect  the  right  of  the 
commissioners  to  enter,  nor  justify  the  interference  of  a  court 
of  equity  to  interdict  their  entry. 

It  is  probable  the  legislature  considered  that  the  canal 
commissioners  had  sufficient  discretionary  power  to  pay  for  all 
damages  arising  from  the  temporary  use  of  lands,  upon  which 
they  might  enter  for  the  prosecution  of  the  improvements  and 
the  appropriation  of  materials  which  they  might  derhre  from 
such  use.  Their  discretion  in  the  expenditure  of  canal  moneys 
is  very  large.  They  are  ''  to  cause  the  same  to  be  expended  in 
the  most  prudent  and  economical  manner,  in  all  such  works  as 
may  be  proper  to  make  the  canals."  And  as  they  tCre  to  do  no 
unnecessary  damage,  it  was  doubtless  intended  that  all  neces- 
sary damage  should  be  paid  for  by  them.  The  only  difficulty 
in  the  case  is,  how  to  assess  the  damages  when  the  parties  can- 
not agree.  If  the  lands  are  appropriated  permanently  by  tbe 
transfer  of  the  fee,  or  if  materials  are  taken  from  adjoining 
lands  for  reparations  of  injuries  to  the  canals  or  the  works 
connected  therewith,  the  statute  points  out  a  specific  mode  of 
assessment.  As  all  these  canal  statutes  are  to  be  taken  and 
construed  together,  as  being  made  in  pari  materia^  the  damages 
resulting  from  a  temporary  use  of  the  land  fall  within  the  eqnify 
of  these  provisions;  and  the  commissioners  would  be  justified 
in  adopting  one  of  them,  or  the  owner  might,  perhaps,  by  appli- 
cation to  the  supreme  court  or  to  a  court  of  equity,  enforce  an 
assessment  and  payment  in  the  mode  provided  for  in  other 
cases. 

But  the  question  of  compensation  is  distinct  from  the  ri^t 
of  entry  to  take  and  use  the  land  necessary  for  the  parpose  of 
the  improvements;  and  that  right  I  hold  to  be  unqnestionahie, 
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piorided  it  be  not  abused  in  the  exercise,  through  the  want  of 
good  faith  or  due  discretion.  If  the  commiaaioners  enter  to 
piocare  necessaiy  materials,  and  thej  keep  within  the  limits  of 
a  reaaonaUe  discretion,  and  do  no  unnecessary  damage,  thej 
come  within  the  range  of  the  strong  powers  conferred  upon 
them,  and  their  entiy  is  justified  by  the  statute. 

I  am  of  opinion,  therefore,  on  this  second  point  as  well  as  on 
the  other,  that  the  injunction  ought  to  be  dissolved. 

The  case  is  interesting  in  every  point  of  view,  and  I  have  ex- 
amined it  with  all  the  care  and  diligence  that  the  closing  period 
of  my  ofBce  would  permit.  I  regretted  that  the  case  pressed 
upon  me  at  so  late  a  moment,  and  I  regret  still  more  that  I 
should  be  obliged,  in  the  very  last  act  of  my  judicial  Ufe,  to 
overrule  one  of  the  earliest  decisions  in  equity  of  one  of  my 
janior  brethren,  for  whom  I  entertain  a  sincere  respect,  and  to 
whom  I  look  forward  vrith  confident  expectation  for  an  admin- 
istration of  justice,  pure  and  intelligent. 

I  shall  order  that  the  interlocutory  decree  appealed  from  be 
reversed;  that  the  injunction  issued  by  the  circuit  court  be  dis- 
solved, and  that  the  cause  be  remanded  to  the  end,  that  such 
farther  proceedings  may  be  had  upon  the  bill  filed  in  the  court 
below  as  shall  be  just. 
Order  accordingly. 

Peculiar  interest  attaches  to  the  case  of  Jerome  v.  Bate,  It  was  the  last 
Chancellor  Kent  decided.  Appended  to  the  report  of  this  deoirion  is  the 
following: 

"Jul J  3L  This  day  the  chancellor  terminated  his  judicial  labors,  having 
heard  and  decided  every  case  and  motion  brought  before  him.  By  the  ninth 
article  of  the  new  constitution  of  the  state,  the  commiasions  of  all  persons 
holding  civil  offices  were  to  expire  on  the  last  of  December,  1822,  but  the  offi- 
cers then  in  oomnussion  were  to  continue  to  hold  their  offices  until  new 
appointments  were  made.  No  new  commission  having  issued  the  chancellor 
remained  in  office  until  the  thirty-first  of  July,  when,  having  attained  the 
age  of  sixty  years,  the  period  limited  by  the  constitution,  art  v,  sec.  3,  for 
the  tenure  of  the  offices  of  chancellor  and  judges  of  the  supreme  court,  his 
judicial  functions  ceased." 

The  limitation  in  the  constitution  of  1777  was  introduced,  it  is  said,  to  pre- 
vent any  future  experience  of  the  inconveniences  felt  during  the  closing  period 
of  the  last  chief  justiceship  under  the  colonial  government.  Daniel  Horsman- 
<ien,  appointed  as  one  of  the  associate  justices  of  the  supreme  court  in  1737, 
had  held  the  position  of  chief  justice  for  sixteen  years,  and  died  in  1778  at  the 
advanced  age  of  eighty.  The  limitation  in  the  present  constitution  of  New 
^'ork  is  the  last  day  of  December  after  the  arrival  of  any  judge  at  the  age  Oa 
seventy  years.  The  wisdom  of  any  such  provision  is  veiy  questionable.  In 
theUnguageof  Mr.  Hamilton,  Federalist,  No.  79,  "it  ought  to  have  some 
l^ter  apology  to  humanity  than  is  to  be  found  in  the  imaginary  danger  of  a 

lapeiannuated  bench.'* 
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lliis  last  decinon  of  Chancellor  Kent,  exhibiting  aa  it  does,  in  snch  a  marked 
degree,  the  thorough  learning,  careful  research,  and  clear  and  vigorona  legal 
reasoning  which  were  so  eminently  his  characteristics,  formed  a  fitting  coo- 
elusion  to  his  illustrious  career  upon  the  bench:  Jini§  opus  coronaviL  The 
case  of  Jerome  v.  ^osa  deservedly  occupies  a  foremoat  place  aa  an  authority 
upon  the  subject  of  equitable  jurisdiction  in  matters  of  treapaaa.  It  ia  a  sig- 
nificant commentary  upon  the  unwisdom  of  the  constitutional  proviaion  which 
removed  this  great  judicial  light  from  the  bench  for  fear  that  adTandng  ags 
had  dimmed  its  glow,  that  its  last  lustrous  rays  have,  for  more  than  half  a 
century,  marked  out  the  path  which  the  courts  of  America  have  troddea 
through  one  of  the  most  intricate  maees  of  the  law. 

IxjUMcnoK  Against  Tbespass. — ^The  principles  annonnoed  by  the  leaned 
chancellor  in  this  case,  as  the  guides  to  a. correct  determination  of  the  qnet- 
tion  as  to  when  injunctions  are  to  be  allowed  against  trespassers,  have  been 
accepted  and  acted  upon  by  the  courts  throughout  the  country.  The  follow- 
ing are  a  few  of  the  decisions  in  which  its  authority  has  been  recognised  and 
approved  on  this  point:  Clierokee  Nation  v.  Georgia,  5  Pet.  1;  Bomaparter. 
Camden  etc.  B.  B.  Co.,  I  Bald.  205;  Webb  v.  Portland  I(fg.  Co.,  3  Sumn.  189; 
Spooner  v.  McConnell,  1  McLean,  337;  Bracken  v.  Preston,  1  Pin.  (Wis.)  584; 
Trustees  v.  Hoessli,  13  Wis.  348;  SmUh  v.  PeUsngiO,  15  Vt.  82;  Amdtmg  v. 
Heekamp,  9  GiU  &  J.  408;  Shipley  v.  RiUer,  7  Md.  408;  Eekelkampr,  SdUroder, 
45  Mo.  505;  Anderson  v.  Harvey,  10  Grat  386;  Manchester  CoUon  MWs  v. 
Town  of  Manchester,  25  Id.  825;  McMillan  v.  Ferrell,  7  W.  Va.  223;  Mooter. 
Ferrell,  1  Ga.  7;  Catching  v.  TerHU,  10  Id.  676;  Cowles  v.  Shaw,  2  la.  496; 
Minnig's  appeal,  82  Pa.  St.  373;  Thorn  v.  Svoeeney,  12  Nev.  251. 

The  chief  difficulty  has  been  in  the  application  of  the  principles  of  the  de- 
cision to  particular  cases.  While  it  is  universally  admitted  that  an  injunctioa 
may  be  issued  to  prevent  a  trespass  whenever  the  injury  threatened  or  begna 
is  likely  to  be  irreparable  in  its  nature,  or  destructive  of  the  estate  in  ths 
character  in  which  it  has  been  enjoyed,  the  courts  vary  considerably  in  their 
decisions  as  to  when  a  particular  injury  is  to  be  regarded  as  thus  irtepanbleL 
This  diversity  of  adjudication  is  well  illustrated  in  Davis  v.  Reed,  14  Md.  1S2, 
and  Hatcher  v.  Hampton,  7  Ga.  49.  In  these  cases  the  facta  were  very  sim- 
ilar, and  the  doctrines  of  law  upon  which  the  courts  professed  to  proceed 
were  identically  the  same,  and  yet  the  results  were  entirely  different  Is 
Davis  V.  Reed  the  trespass  complained  of  was  the  cutting  down  of  trees  grow- 
ing upon  a  tract  of  land  belonging  to  the  complainant  and  adjoining  her  isnn. 
The  bill  alleged  that  the  defendants,  with  a  lai^  force  of  men,  had  oommenoed 
cutting  down  the  timber,  and  had  announced  their  determination  to  cut  sod 
carry  away  all  the  trees  growing  on  the  land;  that  the  said  timber  waa  bsrelj 
sutficient  to  supply  the  complainant's  farm,  and  that  the  destruction  of  said 
timber  would  be  of  "great  and  almost  irreparable  injury  to  her  said  fsim-" 
The  court  regarded  this  as  an  irreparable  injury  and  issued  the  injunctioa. 
On  the  other  hand,  in  Hatcher  v.  Hampton,  supra,  the  court  refused  sn  in- 
junction to  restrain  a  defendant  from  "deadening**  thetreeaonthecompUinant*! 
land,  thinking  that  the  injury  was  not  shown  to  be  irreparable,  although  it 
was  averred  in  the  bill  "that  the  trespass  would  work  an  irreparable  mischiel 
to  the  complainant,  by  diminishing  the  building  and  rail  timber  and  subject- 
ing her  and  her  family  to  a  greater  danger  from  diseaae  arising  from  the  de- 
cayed timber. "  In  both  cases  Jerome  v.  Ross  waa  cited  by  counsel,  snd  botk 
courts  professed  to  act  in  accordance  with  its  doctrine. 

It  is  observable,  also,  that  although  the  rule  laid  down  in  the  principal  cssi 
upon  this  subject  has  been  recognised  and  followed  with  great  unanimity  sad 


Jnlj,  1823.]  Jebome  v.  Boss.  4d9 

fidelity  in  sabaeqaent  adjudioatioiiB,  there  has  been  a  gndiial  change  in  the 
inclinatioiia  of  the  conrte  with  Teference  to  equitable  interferenoe  in  matters 
of  trespsML     The  earUer  decimonB  were  very  lai^^y  influenced  by  the  ancient 
doctrine  that  injnnctionB  to  prevent  injuries  to  real  property  were  to  be  al- 
lowed only  in  cases  of  waste,  or  where  there  was  a  privity  of  estate  between 
ike  parties,  and  that  compensation  in  damages  was  the  only  remedy  for  a 
tneipaea.     The  doctrine  of  equitable  intervention  to  restrain  trespassers  was 
therefore  looked  upon  as  a  dangerous  novelty,  and  the  courts  were  disposed 
to  restrict  it  within  the  narrowest  possible  limits.    The  later  adjudications 
manifest  a  more  bberal  view  of  this  doctrine,  and  the  courts  will  now  listen, 
with  far  greater  favor  than  even  in  Kent's  time,  to  an  application  for  an  in- 
jonction  to  prevent  a  trespass.     A  late  case  in  Iowa,  Orant  v.  Crow,  47  Iowa, 
632,  illnstrates  this  tendency  of  the  modem  decisions,  and  shows,  probably, 
the  furthest  extreme  to  which  the  courts  have  gone  in  giving  equitable  relief 
ag^nst  trespassers.    In  that  case  the  plaintiff  and  defendant  were  owners  of 
adjacent  tracts  of  land,  and  there  had  been  a  lane  along  the  division  line  which 
had  been  partly  closed  by  consent.     The  defendant  having  erected  a  fence 
across  this  lane,  extending  about  twenty  feet  on  the  plaintifTs  land,  the 
plaintxfif  removed  the  fence,  and  upon  the  defendant's  attempting  to  rebuild 
it  an  injunction  was  applied  for.     The  court  held  that  an  injunction  wah 
proper,  and  in  passing  upon  the  point  used  the  following  language:   ''Wc 
know  of  no  statutory  authority  giving  the  defendant  a  right  to  erect  and 
maintain  a  fence  on  the  pUuntifirs  land,  and  certainly  none  such  existed  at 
common  law.     The  erection  of  such  a  fence  is  a  trespass,  and  that  the  com- 
mission of  a  trespass  may  be  enjoined,  we  regard  as  settled. "    This  is  certainly, 
to  say  the  least  of  it,  a  very  broad  statement  of  the  doctrine,  and  if  it  were 
correct  it  would  warrant  the  issuance  of  an  injunction  in  every  case  of  tres- 
pass.    The  decision  in  that  particular  case,  however,  may  perhaps,  be  sup- 
ported on  the  ground  that  the  trespass  had  been  repeated  several  times,  and 
that  the  defendant's  conduct  had  been  extremely  vexatious. 

Basis  of  thb  Jubisdiction. — Beginning  with  the  hesitation  of  Lord 
Thurlow,  and  the  characteristic  "doubts"  of  Lord  Eldon,  the  doctrine  of 
equitable  jurisdiction  in  cases  of  trespass,  has  become  as  firmly  established 
as  in  cases  of  waste.  The  courts  have  generally  adopted  a  uniform  test, 
appUcable  to  both  classes  of  cases,  making  the  jurisdiction  to  depend  not 
opon  the  relations  of  the  parties,  but  upon  the  nature  of  the  injury :  Moore 
V.  Ftrrel,  1  Oa  7.  The  basis  of  the  jurisdiction  in  both  cases  is  irreparable- 
mischief:  Clark* s  appeal,  62  Pa  St.  447;  Croe^ford  v.  Alexander,  15  Ves. 
138.  While  it  is  true  that  the  remedy  by  injunction  was  originally  restricted 
to  cases  where  there  was  some  privity  of  estate  between  the  parties,  still  the 
rabstantial  ground  for  the  relief  was  the  destructive  character  of  the  injury: 
AikiM  v.  CkiBolm,  7  Met.  398;  Spooner  v.  MeConnell,  1  McLean,  338.  The 
extension  of  the  jurisdiction  to  trespass  was,  therefore,  easy  and  natural, 
for  the  injury  being  the  same  there  was  no  reason  why  a  trespasser  should 
be  permitted  to  convert  his  character  as  a  wrong-doer  into  a  shield  for  hi» 
protection. 

Injury  must  be  Irrefabable. — It  is  now  perfectly  well  settled,  in  ac- 
cordance with  the  doctrine  of  the  principal  case,  that  while  an  injunction 
against  a  mere  trespass,  unaccompanied  by  any  special  circumstances  of 
aggravation,  will  not  be  allowed,  yet  if  the  injury  will  bo  irreparable,  the 
reUcf  will  be  granted.  In  Moore  v.  Ferrel,  1  Ga.  7,  Nisbet,  J.,  after  com- 
menting upon  some  of  the  English  decisions,  says:  '*In  the  cases  referred  to 
the  main  inquiry  was  this:  '  Is  the  injury  complained  of  likely  to  be  irre- 
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jjanble  f  and  ixlMn  ohargiMi  si^  to  be  ia  Um  bQU  and,  oMoasly  from  the 
£act»  itatfid*  truly  GhMgtd»  the  injimftiflM  h«0  not  beoa  withheld.  •  •  • 
This  queetion  oeme  under  the  revieer  q£  ChanoeUor  Kent»  in  the  laet  obm 
which  he  tried,  before  deMeoding^  et  the  bidding  of  the  lew  fram  the  bnch 
— it  ie  reported  in  7  Johns.  Ch.  332»  sad  the  question  is  disouseed  with  the 
great  chsncellor's  usual  learning  and  ability."  In  addition  to  the  cases 
already  cited  the  following  further  support  and  illnstrate  the  principle: 
Waldrom  y.  Manh,  6  Cal.  119;  DaubeMp^ck  ▼.  Ortar,  18  Id.  444;  Cmifsrmik 
tU.  Co.  T.  Bamett,  2  Ind.  537;  Bolster  v.  CaUerlin^  10  Id.  117;  B^rr  ▼.  Bkr^ 
botoer,  3  Md.  Oh.  456;  CmrUde  v.  SUvaucm,  Id  499;  WhUt  ▼.  FioMigax,  1 
Md.  525;  Green  v.  Keen,  4  Id  98;  James  ▼.  Dixon,  20  Mo.  79;  Burgea  t. 
KaUleman,  41  Id.  480;  Weigel  t.  WaUk^  45  Id.  560;  Scudder  v.  TrmUm  etc 
Co.,  1  N.  J.  £q.  694;  De  Veney  v.  OaUaglier,  20  Id.  33;  Souikmayd  ▼.  JAr- 
i^aif(7/i£in,  24  Id  181;  Jokneton  v.  /Tyc/e,  25  Id  454;  West  Point  Iron  Co.  t. 
Beijmert,  45  K.  Y.  703;  Boulo  v.  New  Orleans  R.  R.  Co,,  55  Ala.  480;  ShoMr 
hut  V.  St.  Paid  etc.  R.  R.  Co.,  21  Minn.  502;  Howell  ▼.  Howell,  5  Ired  £q. 
258;  WhUfield  v.  i?ayeri^  26  Miss.  84;  Van  Wert  v.  Webster,  31  Ohio  St  420; 
Bell  V.  Chadwick,  71  N.  C.  329;  (German  v.  CZarl:,  Id.  417;  Wilson  t.  C%  o/ 
Mineral  Point,  39  Wis.  16a 

It  is  true  that  in  some  cases  other  grounds  of  equitable  interference  sre 
stated.  Thus  in  Gilbert  v.  Arnold,  30  Md.  29,  Robinson,  J.,  says:  "A  oooit 
will  not  grant  an  injunction  to  restrain  a  trespasser  merely  beosuse  he  is  a 
trespasser,  yet  it  \nll  interfere  wbere  the  injury  is  irreparable,  or  where  full 
and  adequate  relief  cannot  be  obtained  at  law,  or  where  the  trespess  goes  to 
the  destruction  of  the  property  in  the  character  in  which  it  has  been  held 
and  enjoyed,  or  where  it  is  necessary  to  prevent  a  multiplicity  of  suits.'* 
These  grounds  of  the  jurisdiction,  however,  when  closely  examined,  resolTe 
themselves  into  one— that  of  irreparable  injury.  And  this  naturally  sug- 
gests the  inquiry,  what  is  meant  by  ' '  irreparable  injury,  **  in  this  oonnection ! 

Irreparable  iKJimr,  what  is. — ^In  discussing  the  doctrine  as  to  the  r»- 
striction  of  the  remedy  by  injunction  in  cases  of  trespaas  to  injuries  which 
mre  irreparable  in  their  oharacter,  Pearson,  J.,  in  Ganse  v.  Perkins,  3  Jones 
£q.  (K.  C),  179,  says:  '*ln  tbe  application  of  this  restriction,  much  diffi- 
culty occurs  in  defining  what  injury  is  irreparable.  The  word  means  thst 
which  cannot  be  repaired,  put  back  again,  atoned  for.  The  most.absolati 
and  positive  instance  of  it  is  the  cutting  down  'ornamental  trees,'  such  si 
the  noble  oaks  in  our  state  house  grove.  'A  tree  that  is  cut  down  csnnot  bs 
made  to  grow  again.'  But  the  meaning  of  the  word  'irreparable/  pointed 
out  by  this  example,  is  not  that  which  has  been  adopted  by  the  courts  either 
in  Kngland  or  in  this  state.  Grass  that  is  out  down  cannot  be  made  to  grow 
again,  but  the  injury  can  be  adequately  atoned  for  in  money.  The  result  ol 
the  cases  fixes  this  to  be  the  rule:  the  injury  must  be  of  a  p^ffi^^^^  nator^ 
so  that  compensation  in  money  csnnot  atone  for  it;  where  from  its  nature  it 
may  be  thus  atoned  for,  if  in  the  particular  case  the  party  be  insolvent,  sad 
on  that  account  unable  to  atone  for  it,  it  will  be  irreparable. "  This  defini- 
tion is  perhaps  as  accurate  as  any  that  can  be  framed  The  criterion,  there- 
fore, by  which  to  determine  whether  a  particular  injury  will  be  irrepsraUs 
or  not,  seems  to  be  this:  will  a  verdict  of  damages  at  law  afford  complets 
compensation  for  it?  As  was  said  by  Thompson,  J.,  in  Pmsejf  v.  Wrif^t,  31 
Pa.  St.  387,  compensation  at  law  **iB  the  great  rule  for  withholding  tht 
strong  arm  of  the  chancellor." 

It  is  thus  seen  that  the  ultimate  ground  upon  which  equitable  interventioo 
in  cases  of  trespass  rests  is  the  inadequacy  of  legal  remedies  for  the  injuTt 
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vloch  IB  the  broftd  lemclfttieB  of  ftU  ranedud  JwriBi^olMn  in  eqfaity.  The 
poli^  of  ihb  Jam  k  fepMalioo  for  injvnet;  that  of  oqiixty  is  "pn/wmikm. 
And  oqnity ,  m  the  coireotor  of  tiia  defioieacies  of  the  law,  undttrtakeB  to  pro* 
v«Qt  traspaflBea  when  the  lew  cenaet  fnnueh  a  oowplete  reinedy  for  thcBk 
To  exclude  the  eqnitaUe  refief  itnraat  9/pfmBt  not  only  that  there  »  wmB 
remedy  at  law,  hot  alao  that  it  ie  adequate:  (Mom  v.  U.  S.  Bank,  9  Wheat 
73a;  IVaia&n  v.  SuO^erUmd,  5  Wai  74;  ChrJk  w.  Jf^fvammih  i?.  ^.  Cb.,  «i 
Lid.M8. 

An  injmy,  xesslting  from  tre^waa,  nay  ^  inoapable  of  oompeuation  m 
damagw  from  a  variety  of  reaaoBs:  1.  It  may  bo  destruotive  of  the  very  rab- 
■taaoe  of  the  estate;  2.  It  may  not  be  oapable  of  estimation  in  terme  of 
money;  3.  It  may  be  so  oontinnons  and  penaanent  that  there  ia  no  instant 
of  time  when  it  can  be  said  to  be  complete  so  that  its  extent  may  be  eem- 
pated;  4.  It  may  be  vexatioaBly  persisted  in,  in  spite  of  repeated  verdicts  at 
law;  a.  It  may  be  comaiitted  by  one  who  is  wholly  irresponsible,  so  that  a 
Terdict  against  him  for  damages  would  be  entirely  vahieless;  6.  It  may  be 
committed  against  one  who  is  legally  incapacitated  from  a  beneficial  nse  of 
tiie  remedy  at  law.  Generally,  however,  in  oaees  where  equitable  relief  ia 
granted  the  injury  wfll  be  found  to  include  several  of  these  featorea. 

1.  TRBSPAsaES  Destbugtitb  of  Estatb.— To  this  class  belong  trespassee 
committed  by  digging  into  mines  of  coal  or  precious  metals  and  carrying  away 
their  valuable  deposits.  As  injuries  of  this  character  substract  from  the  very 
lobstance  of  the  estate,  and  tend  to  its  ultimate  destruction,  equity  is  prompt 
to  restrain  them  upon  a  proper  showing:  Mitchell  v.  Dors^  6  Ves.  147;  PoW" 
ellv,  Aikin,  4  Kay  &  J.  343;  Hophina  v.  Caddick,  18  Law  Times,  236;  Lewis 
V.  Marah,  8  Hare,  97;  Merced  Mining  Co,  v.  Frefnont,  7  Cal.  317;  McLaugk- 
I«  V.  KeUy,  22  Id.  211;  UniUd  States  v.  ParroU,  1  McAll.  271;  Anderson  v. 
Banfeij,  10  Grat  386;  United  States  t.  Gear,  3  How.  (U.  8.)  121;  West  Point 
Iron  Co.  V.  Heymert,  45  N.  Y.  703;  McBrayer  v.  Hardin,  7  Ired.  Eq.  1; 
Moore  v.  Ferret,  1  Ga.  7.  And  an  injunction  will  be  granted  also  to  prevent 
the  flooding  of  a  mine:  Crompton  v.  Lea,  19  L.  R.  Eq.  115;  or  the  flowing  of 
refuse  over  it:  Logan  v.  Driscott,  19  Cal.  623. 

Trespasses  committed  in  quarrying  and  carrying  away  rock  from  an  estate, 
where  the  rock  possesses  peculiar  value,  or  is  of  the  substance  of  the  estate, 
fall  under  the  same  head  and  are  subject  to  the  same  rule:  Thomas  v.  Oakley, 
18  Ves.  184;  Cowper  v.  Baker,  17  Id.  128;  Mome  v.  Massini,  32  Cal.  590. 
So,  digging  down  the  plaintiff*8  building  lot  and  erecting  a  stone  wall  thereon 
80  that  in  order  to  build  a  house  on  such  lot  the  plaintiff  would  have  to  re- 
move the  wan  and  fill  up  the  excavation:  Herr  v.  Bierhowery  3  Md.  Ch.  455. 
But  cutting  turf  from  a  bog  has  been  held  not  to  be  a  destructive  trespass 
which  would  be  enjoined:  Sandys  v.  Murray.,  1  Irish  Eq.  29.  It  has  been 
held  that  the  destruction  of  agricultural  land  by  digging  it  up  and  flooding 
it  in  searching  for  gold,  would  be  enjoined  as  a  destructive  trespass:  Bogjs  v. 
Merced  Mining  Co,,  14  Cal.  379;  Ilemhaw  v.  Clark,  Id.  463. 

So  cutting  down  ornamental  shrubbery  and  fruit  trees  is  a  trespass  de- 
structive of  the  substance  of  the  estate,  and  will  be  enjoined :  Daubenspeck  v. 
Grtar,  18  Cal.  443;  Wilson  v.  City  of  Mineral  Point,  39  Wis.  160;  or  destroy- 
ing natural  shade  trees  necessary  for  the  protection  of  the  plaintifiTs  dwelling 
from  the  weather:  Shipley  v.  Bitter,  7  Md.  408;  or  trees  necessary  to  supply 
bis  fann  with  flre*wood  and  fencing:  Davis  v.  Beed,  14  Id.  152;  or  timber 
generally  where  it  constitutes  the  chief  value  of  the  estate:  Powers  v.  JTeeyy, 
R.  M.  Charlt.  623;  De  la  Croix  v.  ViUiere,  11  La.  An.  39;  Shreve  v.  Black, 
3  Green.  Ch.  (N.  J.)  177;  Lowndes  v.  BeUle,  33  L.  J.  Ch.  451.     On  the  other 
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hand  it  has  been  held  that  the  mere  cutting  of  timber,  unlees  ooopled  with 
insolvency  of  the  defendant,  is  not  an  irreparable  injury :  MeMUUm  ▼.  FtrrtU, 
7  W.  Va.  223;  HaUker  v.  Hampton,  7  Ga.  49;  Ccitoks  t.  Shavf^  2  lows,  496l 
So,  even  where  the  bill  alleged  that  the  defendants  were  nnable  to  respond  io 
damages:  FTe^  v.  If a£ker,  2  Green.  Ch.  (N.J.)  279.  And  in  (?aiMe  v.  PcrtoUp 
3  Jones  £q.  (N.  C.)  177,  it  was  decided  that  boxing  and  woriLing  ttupentine 
trees,  cutting  timber  and  making  staves,  on  land  which  was  not  valuable  for 
any  other  purpose,  constituted  a  mere  trespass  for  which  damsgM  *t  I*w 
would  furnish  adequate  compensation.  The  court  seemed  to  put  the  cms 
upon  the  ground  that  as  the  plaintiff  kept  the  trees  and  timber  for  msnufac- 
tnre  into  articles  of  sale,  they  were  to  be  reguded  as  mere  merchandise  whose 
value  could  be  exactly  ascertained  by  a  jury. 

A  trespass  committed  by  cutting  away  or  destroying  a  portion  of  the 
plaintiff's  dwelling-house  is  held  to  belong  to  this  same  class  of  destructive 
iujuries,  and  therefore  to  be  subject  to  injunction.  In  EkMkamp  v.  Sdavder, 
45  Mo.  505,  where  there  was  a  dispute  about  a  common  boundary  between 
two  adjacent  land  owners,  who  occupied  a  double  house  just  on  the  line^  the 
court  enjoined  the  defendant  from  sawing  the  house  in  two  along  what  be 
claimed  to  be  the  line,  such  line  running  through  that  part  of  the  house  in 
which  the  plaintiff  dwelt  And  in  De  Veney  v.  OaUayher^  20  N.  J.  Eq.  33,  a 
defendant  was  enjoined  from  cutting  off  about  ten  inches  of  the  plaintiCa 
house,  which,  it  was  claimed,  projected  over  on  the  defendant's  land,  there 
being  a  dispute  about  the  boundary;  and  Zabriskie,  chancellor,  ssid:  "This, 
though  a  mere  trespass,  is  an  injury  of  that  kind  which  equity  will  restrain. 
A  man  shall  not  be  disturbed  by  force  in  his  dwelling-house  until  the  title  ii 
settled.*'  Bat  in  Wtigtl  v.  WaWi,  45  Mo.  560,  where  the  plaintiff  had  a 
lease-hold  estate  in  a  certain  house,  and  the  owner  of  the  premises  begui  to 
pull  down  the  house,  the  court  refused  an  injunction,  and  left  the  plaintiff  to 
his  remedy  at  laWf  it  appearing  that  he  had  moved  out  of  the  house  and  that 
his  lease  had  only  two  weeks  to  run. 

Under  the  head  of  trespasses,  which  are  destructive  of  the  substanoe  of  the 
estate,  may  be  included  those  cases  where  the  injury  consists  in  the  pe/ma* 
nent  obstruction  of  the  plaintiff's  enjoyment  of  an  easement;  as,  where  the 
defendant  plowed  up  a  road  and  destroyed  a  bridge  which  the  plaintiff  bad 
been  accustomed  to  use  in  going  to  and  from  his  saw-mill,  over  the  defend- 
ant's premises:  Webber  v.  Oage,  39  N.  H.  186.  So,  where  the  defendant 
blocked  up  a  street  leading  to  the  plaintiff's  wharf:  White  v.  Flanigant  1  Md. 
525.  In  this  last  case  the  court  said  that,  the  plaintiff  being  entitled  to  the 
use  of  the  street  as  a  street,  "the  trespass  produced  a  mischief  which  reached 
to  the  very  substance  and  value  of  the  estate,  and  went  to  the  destruction  o( 
it  in  the  character  in  which  it  had  been  enjoyed.*'  And  in  Wisconsin  it  hai 
been  adjudged  to  be  the  settled  law  that  an  abutter  on  a  public  street  haa 
such  a  property  therein  that  he  may  enjoin  a  trespasser  from  erecting  ob- 
structions in  it  adjacent  to  his  premises:  PeUtbone  v.  Hamilton^  40  Wise  402; 
Waller  v.  Shepardson,  2  Id.  384:  Barnes  Y,  Racine,  4  Id.  454;  WiUiamt  v. 
SmiUiy  22  Id.  594.  On  the  other  hand,  in  Amelung  v.  Seekatnp,  9  Gill  &  J- 
468,  tho  court  refused  to  enjoin  the  defendant  from  obstructing  a  private  way 
used  by  the  plaintiff  in  going  to  his  mill,  on  the  ground  that  the  legal  remedy 
for  the  injury  was  sufficient,  there  being  no  allegation  in  the  bill  that  the 
plaintiff  had  no  other  outlet,  and  no  statement  of  any  facts  showing  thai  the 
damage  would  be  irreparable.  So  in  Lining  v.  Oeddeg,  1  MoCord  Ch.  SOi 
the  court  refused  an  injunction  against  the  obstruction  of  a  private  way. 
deeming  the  legal  remttdy  adequate. 
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In  liffOM,  ▼.  Browm,  18  Mich.  196,  an  injunction  was  allowed  against  the 
femoral  of  a  part  of  a  wharf  and  dock  and  certain  sunken  cribs,  by  the 
agents  of  the  canal  board,  on  the  ground  that  the  injury  would  be  permanent 
lod  iiroparable,  and  destructiTe  of  the  property  in  the  character  in  which  it 
hMi  been  enjoyed.  So,  where  an  irresponsible  person  was  about  to  tear 
down  a  costly  dam  by  which  the  water  was  kept  up  to  supply  a  number  of 
Biills  and  Victories  owned  by  the  complainants:  Wmmpueogte  Late  Co.  v. 
Wonier^  29  K.  H.  433^  It  was  held,  on  the  contrary,  in  Hart  ▼.  Mayor,  9 
Wend.  571,  that  it  was  not  an  irreparable  mischief  to  remove  a  floating  dock 
helcmgTiig  to  the  plainti£^  and  that  the  legal  remedy  for  a  trespass  of  that 
kind  was  ample. 

It  was  determined  alro  in  Clowes  ▼.  Beck,  13  Beav.  347,  that  the  removal 
•f  stones  and  shingle  from  the  sea-shore,  near  the  plaintiff's  mansion-house, 
■0  that  the  house  would  be  exposed  to  the  encroachment  of  the  sea,  was  a 
dcstructiTo  trespass,  which  equity  would  enjoin. 

Su  in  WUmer'e  ajfpeal,  45  Penn.  455,  a  debtor  who  was  the  owner  of  a 
■team-mill  was  restrained  at  the  suit  of  lien-creditors  from  severing  and  re- 
Boving  tho  steam-engine  and  other  machinery,  because  these  were  constitu- 
ent and  necessary  parts  of  the  mill  or  manufactory,  "without  which  it 
would  cease  to  be  such  a  mill  or  manufactory.*'  The  chief  reason,  however, 
iorthe  exerdse  of  the  jurisdiction  in  this  case  was  that  it  was  regarded  as  a 
case  of  "frandulent  waste."  But  in  Clark's  appeal,  62  Pa.  St  447,  the 
Qoort  refused  to  enjoin  the  severance  and  removal  from  a  hotel  of  a  range 
wt  in  brick-work,  and  a  reservoir  for  hot  water  connected  with  the  range  by 
pipes  fixed  in  the  brick -work,  together  with  certain  other  articles,  on  the 
ground  that  the  injury  was  not  irreparable  at  law.  Thompson,  C.  J.,  deliv- 
ering the  opinion,  said :  "The  proof  abundantly  shows  *  *  *  that  they 
are  articliea  of  convenience  merely  and  not  of  necessity,  as  part  or  parcel  of 
the  hotel,  and  therefore  do  not  come  within  the  principle  of  WUmer^s  appeal, 
9  Wright,  455,  which  was  the  case  of  dismantling  a  steaiA  saw-mill,  by  de- 
taching the  boilers  and  selling  them.  Nor  is  it  like  cases  of  waste  in  destroy- 
ing timber  or  taking  away  minerals  from  lands.  No  amount  of  money  could 
replace  the  timber  or  minerals  removed.  If  the  defendant  should  remove 
^  carving  table,  refrigerator  and  range,  wrongfully,  could  not  the  trespass 
be  adequately  redressed  at  law  ?  The  value  of  the  property  taken  could  be 
recovered  there,  and  more,  if  the  taking  occasioned  greater  injury,  or  was 
accompanied  by  acts  of  aggravation."  And  upon  similar  principles  an  in- 
jonction  was  refused  in  Minniffs  appeal,  82  Pa.  St.  373,  against  a  threatened 
trespass,  consisting  of  tearing  down  and  removing  a  fence  upon  the  plaintiff's 
IsDd^  The  court  said  that  if  the  fence  should  be  removed  "the  trespass  would 
be  temporary  only,  and  could  be  compensated  in  damages.  The  damages  re- 
covered would  replace  it." 

It  will  be  observed  that  in  most  of  the  cases  which  have  been  mentioned, 
vhere  an  injunction  has  been  allowed,  there  has  been  some  other  ingredient 
•aperadded  to  the  destruction  of  the  substance  of  the  plaintiff's  estate. 
Thus  where  a  trespass  is  committed  upon  a  mine  or  stone-quarry,  there  is 
not  only  a  destruction  of  that  which  constitutes  the  chief  value  of  the  land, 
but  from  the  nature  of  the  thing  destroyed,  it  would  be  difficult  for  a  jury 
to  determine  the  precise  extent  of  the  injury.  So  where  the  trespass  consists 
of  tearing  down  a  part  of  the  plaintiff^s  house  or  destroying  timber  necessary 
for  the  use  of  his  farm,  there  is  not  merely  a  destruction  or  subtraction  of 
something  which  goes  to  make  up  the  money -value  of  the  estate,  but  of  that 
vhich  is  essential  to  its  enjoyment.     In  the  language  of  the  principal  case 
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the  injuxy  tends  to  the  deetmction  of  the  estate  "in  the  chaimcter  in  whidi 
it  has  been  enjoyed."  Bat  where  there  is  a  destractioii  of  timber  which  is 
valuable  merely  for  the  purpose  of  manofactare  into  some  article  of  sale,  as 
ihingles  or  staves,  the  injnry  is  not  deemed  irremediable^  because  the  mowj- 
value  of  such  timber  is  its  only  valne  to  the  plainti£  This  is  the  principlff 
upon  which  Oaum  v.  FerHtw,  3  Jones  £q.  (N.  C.)  177»  was  decided.  Many 
of  the  cases,  however,  manifest  a  strong  tendency  to  grant  eqnitaUe  relief 
wherever  the  trespass  permanently  diminishes  the  substance  of  the  estate  in 
that  which  oonstitntes  its  chief  viJue,  without  reference  to  the  fact  that  the 
value  may  be  measurable  in  money,  on  the  ground  that  the  plaintiff  is  en- 
titled to  have  the  identity  and  integrity  of  his  estate  preserved.  This  is  in 
analogy  to  the  equitable  doctrine  of  specific  performance  that  where  a  psrty 
has  purchased  land  he  has  a  right  to  haw  the  land  itself,  and  not  merely  its 
money-value. 

2.  Whjerb  Ikjubt  cannot  bb  Ckiiii»m'Ei>.— Where  the  injuxy  is  of  sacli 
a  peculiar  nature  that  it  cannot  be  measored  in  money,  the  legal  remedy  fails 
for  lack  of  a  rule  of  damages^  and  equity  will  enjoin  the  vnong-dcer.  Am 
where  unauthorized  persons  combine  together  and  take  possession  of  a  church 
or  meeting-honse,  preventing  the  rightful  occupants  horn  holding  service! 
therein:  GUbfrtv.  Arnold,  90  Md.  29;  Beatty  v.  Kwrtat,  2  Pet.  679;  Whu^nt- 
ntr  V.  Colder,  43  Pa.  St.  244;  Brtamefneyer  v.  Btihre,  32  IlL  183;  Tnutte*  7. 
Hoesali,  13  Wis.  348.  So,  where  the  injury  consists  of  an  invasion  of  the 
plaintiff*B  family  burial  ground,  and  the  removal  of  the  dead  deposited  theie: 
Mooney  t.  CooUdge,  30  Ark.  640;  or  where  the  avenues  leading  to  the  pfauot- 
iff*s  family  tomb  in  a  public  cemetery  are  obstructed:  Bwrke  v.  Wall^  29  U 
Ann.  88.  A  similar  doctrine  was  applied  also  where  a  way  leading  to  the 
station  of  a  railway  company  and  neceassry  for  the  aooommodatica  of  its 
patrons  was  blocked  up:  London  etc.  RaHvoay  Co»  v.  LameaMre  eU.  BaHbiiaf 
Co.,  4  L.  B.  Eq.  174.  On  similar  grounds,  in  Pieeataqua  Bridye^.  K.  H. 
Bridge,  7  N.  H.  35,  the  defendsnt  was  enjoined  from  erecting  a  bridge  in  the 
vicinity  of  the  plaintifiTs  bridge,  the  plainti£F  having  a  frandiise  for  the  main- 
tenance of  a  bridge  at  that  place.  The  court  thou^t  the  consequencei  of 
the  injury  would  be  incapable  of  pecuniary  computation.  So  vrfaere  the  de- 
fendant was  tearing  down  the  plaintifTs  toll-gates:  Juitiets  ▼.  OHfin,  11  Ga. 
240. 

3.  CoNTiNTTiNa  Tbbspasses. — It  is  obvious  that  where  the  trespass  is  coo- 
tinuous  in  its  nature,  constantly  adding  to  the  injury,  the  legal  remedy  is 
inadequate  because  a  jury  cannot  fix  upon  a  time  when  the  wrong  nsy  be 
said  to  be  complete.  After  every  verdict  the  injury  and  the  plaintiff s  con- 
sequent right  to  further  compensation  will  stiU  remain.  In  such  a  case, 
therefore,  it  would  require  endless  litigation  to  redress  the  wrong.  Thra, 
where  the  defendant  was  erecting  a  dam  by  which  the  plaintiffs  land  would 
be  flooded  and  his  timber  periodically  destroyed,  the  court  thought  the  tiei' 
pass  continuous,  and  allowed  an  injunction:  Whitfield  v.  Rogerty  26  Idisa.  Si 
Handy,  J.,  delivering  the  opinion,  said:  '*The  inundations  occssionedbytbe 
erection  of  the  dam,  the  injuries  thereby  caused  to  the  complainant's  laDdi, 
and  the  periodical  destruction  of  his  timber,  did  not  constitute  a  single  tree* 
pass,  but  from  their  nature  must  have  been  *  constantly  recurring  grievasoei.' 
It  would  have  been  unreasonable  and  oppressive  to  force  the  oomplaiosot 
into  a  court  of  law  to  redress  each  repetition  of  the  injury  as  it  might  recur 
from  time  to  time. "  But  in  a  somewhat  analogous  case,  Carlisle  v.  Sievemoftt 
3  Md.  Ch.  499,  where  the  defendant  had  permitted  a  ditch  to  remain  oat  of 
rvpair  so  that  the  plaintiffs  meadow  was  constantly  flooded,  althoogh  the 
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iajaiy  vim  oonimiioiifl,  tlie  oonrt  thought  the  lajniiotion  ihovld  not  be 
flUoved,  at  least  until  the  plaintiff  had  tried  the  effect  of  one  recoTery  at 
law.  In  Skimer  ▼.  Mwru  CamU  Co.,  27  K.  J.  Eq.  384,  an  injunction  was 
aDowed  in  «  case  of  continuing  injozy,  on  the  ground  th&t  the  redress  at  law 
was  inadegnate  because  it  would  require  a  constant  succession  of  actions. 
But  in  Sixih  Am.  M,  R.  Co.  v.  Kerr,  28  How.  Pr.  382,  although  the  trospass 
msadmitted  to  be  continnotts  and  the  injury  constantly  recurring,  the  injunc- 
tion was  denied.  And  in  NieodemuM  t.  Nteodemtu,  41  Md.  529^  it  was  held 
that  a  continning  trespass  which  was  slight  and  trivial  in  its  nature  would 
not  be  enjoined;  as  where  one  entered  upon  another's  land  and  began  erecting 
a  steoe  culvert  over  a  ditch  so  as  to  divert  the  water  of  a  certain  brook.  So 
in  Tkom  t.  iStoeeney,  12  Nev.  251,  where  a  ditch  was  dng  across  a  tract  of 
bsnen  land  to  carry  water  for  the  defendant's  use,  which  the  defendant 
threatened  to  maintain  perpetually,  althou^  he  did  not  dispute  the  plaint- 
iffs title.  And  in  Basaea  v.  Compamy^  47  N.  K.  426,  the  oonrt  refused  to 
cojoin  a  eofntinning  trespaa  which  worked  only  a  slight  injury. 

4.  Ebfeatsd  TRESPAasBS. — ^Where  a  party  vezatiously  persists  in  repeat- 
ing a  trespaas  after  one  or  more  recoveries  at  law,  although  the  injury  may 
not  in  itaelf  be  irreparable,  an  in  jrmotion  will  be  granted,  because  the  ineffi- 
cacy  of  the  legal  remedy  has  been  demonstrated  by  actual  trial.  Thus,  in 
OroMt  V.  Crow,  47  Iowa,  632,  where  the  defendant  undertook  to  erect  a  fence 
on  the  plaintiff's  land  after  it  had  been  several  times  torn  down,  and  after 
there  had  been  several  lawsuits  in  relation  to  it»  an  injunction  was  allowed. 
So,  in  BidsM  v.  Compton^  18  CaL  206,  where  after  a  recovery  at  law  the  de- 
ffndanta  returned  in  a  riotous  manner  upon  the  plaintiff's  land  and  began 
GattiBK  *>^  carryii^  away  his  grain  and  hay.  And  even  if  there  has  been 
uo  nsort  to  the  legal  remedy,  if  the  defendant's  conduct  in  repeating  the 
tiespaas  is  very  vexatious  the  writ  will  issue:  Scheetz's  appeal,  35  Pa.  St.  88. 

&  LtaoLTXNcr  of  Dbfekbaht. — ^The  majority  of  the  cases  hold  that  a  tres- 
pass, which  does  not  in  itself  reach  to  the  substance  of  the  estate,  will  some* 
times  be  regarded  as  working  irreparable  mischief,  and  will  be  enjoined  if 
committed  by  one  who  is  pecuniarily  irresponsible,  because  in  such  a  case 
the  legpd  remedy,  though  theoretically  perfect,  is  practically  fruitless:  Lyon 
V.  Hunt,  11  Ala.  295;  Spear  v.  CuUer,  5  Barb.  486;  ffieksv.  Compton,  18  CaL 
206;  Powers  v.  Ileery,  E.  M.  Oharlt.  523;  Webb  v.  Harp,  38  Ga.  641;  Mussel- 
nan  v.  Marquis,  I  Bush,  463;  Lake  Company  v.  Worster,  29  N.  H.  449.  And 
generally  the  insolvency  of  the  defendant  is  a  circumstance  of  great  weight  in 
determining  the  court  to  grant  equitable  relief  in  cases  of  trespass:  Morgan 
V.  Pdbner,  48  N.  H.  338;  Cause  v.  Perkins,  3  Jones  Eq.  (N.  C.)  177;  Moore  y. 
FerreO,  1  Qa.  7.  But  it  was  held  in  CeniervUle  etc  Co.  v.  BameU,  2  Ind.  536, 
that  this  circumstance  alone  would  not  warrant  an  injunction  where  other 
facts  in  the  case  preclude  it  And  it  will  be  found  that  in  most  of  the  cases 
where  the  relief  has  been  granted  there  have  been  other  circnmstances  besides 
the  insolvency  to  authorise  il 

6.  PLAZHmv  wmEB  DiBABZcnT. — ^Although  the  legal  remedy  may  be  ade- 
quate lor  the  injuzy  arising  from  a  trespass,  it  may  be  practicidly  ineffectual 
hecause  the  plaintiff  is  under  a  legal  disability  to  pursue  it.  Thus  in  Thomas 
V.  Janus,  32  Ala.  723,  where  the  defendant  was  committing  trespass  on  a 
wife's  separate  estate,  under  a  license  from  the  husband  who  was  the  trustee, 
it  waa  held  that  the  wile,  being  naable  to  avail  herself  of  the  legal  remedy, 
sn  injunction  should  be  allowed.  A  somewhat  similar  case  is  Smith  v.  Smith, 
4  Jones  Eq.  90a 
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Injubies  not  Ikrefarable. — Where  the  injury  is  merely  fagitiTe  or  tem- 
porary, or  trivial  in  its  natare,  the  injunction  will  not  be  granted,  because  the 
law  will  repair  the  damage:  Minnies  appeal,  32  Pa.  St  373.  The  following 
have  been  held  not  to  be  irreparable  injuries:  Throwing  mud  on  the  plaintiff*! 
land:  Mulvany  v.  Kennedy,  26  Pa.  St  44;  landing  passengers  from  a  ferry-boat 
on  the  land:  Bossy.  Page,  6  Ohio,  166;  cutting  ice  from  a  pond:  Mdr^haH  v. 
PUers  12  How.  Pr.  218;  selling  liquor  on  premises  leased  from  plaintafT:  Brook* 
V.  Dka,  35  Ala.  599;  throwing  down  plaintiff's  fences:  CaUhing  v.  Terrili,  10 
Oa.  576  (but  otherwise  if  the  defendant  is  insolvent:  MttMelman  v.  Jiarjuu, 
I  Bush,  463);  covering  the  plaintiff's  railroad  track  with  .gravel:  ImUamapoU* 
V.  Indianapolis  etc,  Co,,  29  Ind.  245;  taking  rails  from  the  plaintifTs  land: 
Cooper  V.  Hamilton,  8  Blackf.  377.  And,  generally,  injuries  merely  affecting 
chattels  or  chattel  interests  are  not  deemed  irreparable:  Damdaon  v.  Floyd,  15 
Fla.  667;  Howell  v.  Howell,  5  IredL  Eq.  258  (but  the  persistent  commiasioo  of 
a  mere  personal  trespass,  where  it  affects  a  corporate  franchise,  may  be  re- 
strained: Stage-horse  cases,  15  Abb.  Pr.  51).  So  if  the  trespaa  amounts  to  aa 
actual  ouster  or  disseisin  of  the  plaintiff  of  his  estate,  or  a  part  thereof,  the 
injury  is  not  irreparable,  because  the  legal  remedy  of  ejectment  will  restore 
him  to  his  right:  Fellon  v.  Justice,  51  Cal.  529;  SuUhfau  v.  Heamden,  11  Ga. 
294;  Crown  v.  Leonard,  32  Id.  241;  Anthonys.  Brooks,  5  Id.  576;  El  parte  Fos- 
ter, 11  Ark.  304;  Bethtme  v.  WiOeins,  8  Ga.  118;  Peterson  v.  Orr,  12  Id.  464; 
Seymour  v.  Morgan,  45  Id.  201. 

What  Plaiktitt  must  Show.  — The  plaintiff  will  not  be  relieved  by  injunc- 
tion unless  he  shows  facts  to  satisfy  the  conscience  of  the  court  "that  the 
danger  is  imminent,  and  that  injury  will  be  iireparable  and  cannot  otherwise 
be  prevented:"  Boulo  v.  New  Orleans  etc,  R,  B.  Co.,  55  Ala.  480;  Goodwin  x. 
N.  r.  etc  R.  R.  Co.,  43  Conn.  494;  HamOUm  v.  Ely,  4  Gill,  34;  QreenY,  Keen, 
4  Md.  98.    Hence  it  is  not  enough  to  show  mere  threats  to  commit  the  injoiy: 

Woods  V.  KiHland,  2  La.  An.  337;  Tevis  v.  EOis,  25CaL  515;  Cornelius  v.  Pod, 
1  Stock.  196;  St.  Joseph  etc.  R.  R.  Co.  v.  Dryden,  17  Kans.  278;  Van  Weri  v. 

Webster,  31  Ohio  St  420. 

Plaintitf's  Title. — ^It  may  be  laid  down  as  a  general  rule  that  a  perpetaal 
injunction  will  not  be  granted  unless  the  phuntiff's  title  has  been  eitabliabed 
at  law  or  is  admitted,  because  ordinarily  equity  will  not  try  titles  to  land: 
Gentil  v.  Amaud,  38  How.  Pr.  94;  DuvaU  v.  Waters,  1  Bland.  Ch.  569; 
Bracken  v;  Preston,  1  Prim.  (W^is. )  534.  Hence,  if  the  title  is  disputed  and 
the  defendant  is  in  possession,  the  remedy  will  not  be  allowed  except  in  a 
very  strong  case  of  irreparable  injury:  Perry  v.  Parker,  1  Woodb.  &  M.  2S0; 
Chesapeake  v.  Young,  3  Md.  480;  Moore  v.  FerreU,  1  Ga.  7;  Neals  v.  Crippi, 
4  Kay  &  J.  472;  Talbot  v.  ScoU,  Id.  108;  Haigh  v.  Jaggar,  2  Coll.  231.  For 
equity  will  not  permit  its  remedies  to  be  used  to  turn  out  one  who  is  in  pot- 
Bession:  AkriU  v.  Sehlen,  1  Barb.  316;  People  v.  Smon&on,  10  Mich.  33a. 
Nor  to  prevent  one  who  is  in  possession,  claiming  title,  from  rsiqnng  the 
legitimate  fruits  of  possession:  Baldwin  v.  York,  71  N.  C.  463;  Bell  v.  Chad- 
wick,  Id.  329.  And  yet  the  defendant  is  not  to  be  permitted  to  defeat  a 
plaintiff's  right  by  merely  denying  his  title,  where  the  case  is  urgent  and  the 
injury  is  likely  to  be  irreparable:  Perry  v.  Parker,  1  Woodb.  &  M.  280; 
Moore  v.  FerrtU,  1  Ga.  7;  West  Point  Iron  Co.  v.  Reymeri^  45  K.  Y.  701 
A  temporary  injunction  may  therefore  be  allowed  until  the  right  can  be 
adjudicated,  where  the  plaintiff  makes  a  strong  prima  fade  case:  Falls  Vil- 
lage etc.  Co.  V.  Tibbetts,  31  Conn.  165;  Irwin  v.  Dinn^  9  How.  U.  a  28; 
Stewart  v.  Chew,  3  Bland.  Ch.  440;  Peak  v.  Hayden,  3  Bosh.  I2Sl 
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COBPO&AXiOKS  Takino  Lahd. — ^In  Bloodgood  v.  Mohaufk  etc  R.  R.  Co., 
13  WouL  9,  GhanoeUor  Walworth  denied  the  didum  in  the  principal  case 
thai  an  act  aathorizing  the  condemnation  of  land  to  public  nae  would  be 
Talid  which  did  not  provide  for  oompenaation  to  the  owner.    And  it  may  be 
Nguded  as  settled,  that  in  order  to  be  constitational,  a  statnte  authorizing 
tile  exocise  of  the  right  of  eminent  domain  most  provide  for  ascertaining 
and  paying  compenaation  to  thoae  whoaeland  is  taken:  Ash  v.  CummingB,  50 
N.  H.  591;  Rider  ▼.  Striiier,  63  N.  Y.  13S.     But  unless  the  statute  or  some 
coBstitotioiial  provision  requires  it,  the  actual  oompenaation  need  not  precede 
the  entry:  Id.     And  especially  where  the  injury  is  consequential,  rather 
than  direct,  as  in  the  case  of  land  adjacent  to  a  railroad:  Stetson  v.  Chicago 
R.  R,  Co,,  75  m.  74.     It  is  well  settled  also  that  where  a  corporation  under- 
takes to  condemn  land  without  complying  with  the  statute,  it  may  be  en- 
joined, although  there  may  also  be  a  remedy  by  ejectment,  particularly 
vbere  the  corporation  is  insolvent:  Cameron  v.  Supervisors^  47  Miss.  264; 
Paris  V.  Maaon,  37  Tex.  447;  CUy  qf  Kansas  v.  Kansas  P.  R,  R.  Co.,  18 
Kao.  331;   Rierpoini  v.  IlarrimnOe,  9  W.  Ya.  215;  Sidener  v.  Norristoum 
Turnpike,  23  Ind.  623;  NorrisUnon  Turnpike  v.  Burket,  26  Id.  53.     And 
where  the  corporation  has  entered  under  a  license  for  a  temporary  purpose, 
it  may  be  restrained  from  doing  irreparable  injury :  Unangsi*s  Appeal,  55  Pa. 
St  128.     The  principle  upon  which  the  court  will  enjoin  a  corporation  from 
the  unwarranted  exeroise  of  the  right  of  eminent  domain,  is  not  that  the  in- 
jury itself  is  irreparable  in  its  nstnxe,  but  that  individuals  are  not  strong 
ooogh  to  contend  with  these  powerful  bodies  representing  large  capital,  and 
^btX  such  bodies  are  in  some  sense  trustees  for  the  benefit  of  the  public,  it 
being  the  peculiar  province  of  equity  to  take  cognizance  of  trusts.    A  very 
learned  exposition  of  the  doctrines  upon  which  the  jurisdiction  is  based  in 
■Qch  cases  will  be  found  in  Manchester  Cotton  MUls  v.  Town  qf  Manchester, 
25  Grat  82S.     Injunctions  against  trespasses  by  public  officers  stand  upon 
Kunewhat  similar  grounds:  Ryan  v.  Brown,  18  Mich.  196. 
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[a  Halizbd,  a.] 

FcMBiKiov  TO  Maintain  EraoTMKNT.—The  Iflvor  of  the  pbintiff  man  ictMB 
of  ejectment  mnst  allege  and  prore  a  poaaaflrion  of  the  had  withm  the 
time  preecribed  by  the  atatate  of  limitatioDa.  But  it  ia  not  Hffoemarf 
that  there  ahoold  be  a  oomplete  poaaeanoa  for  the  atatotoory  time,  or  for 
any  niimber  of  yean,  fmrtiier  than  k  neoeaaary  to  conaiiUite  a  fvB  and 
peaceable  poaaeaaion. 

EmoKCB  OF  PossKssioN  nr  EjxonfxnT.— The  poaaoaaion  to  be  eatab&ahed  in 
ejectment  ia  matter  in  pais  and  may  be  ahown  aa  well  withoat  adeed  at 
with  it. 

EjEoncENT.     The  opinion  states  the  case. 

By  Court,  Kibkpatrigk,  C.  J.  This  is  an  ejectment  for  lands 
in  Salem.  At  the  trial  of  the  cause,  it  was  moved  for  a  a  non- 
suit by  the  defendant's  counsel,  because  the  lessors  of  the 
plaintiff  had  not  shown  a  title  by  deed  or  other  conveyance, 
nor  a  possession  in  themselves  and  those  under  whom  they 
claimed,  for  the  term  of  twenty  years,  and  the  plaintiff  v&s 
called  accordingly. 

The  ground  of  the  nonsuit,  as  thus  presented  by  the  coonsel, 
and  taken  by  the  court,  is  not  quite  so  precisely  stated  as  could 
have  been  wished.  From  the  manner  in  which  it  is  expressed, 
it  is  left  doubtful  whether  it  was  intended  to  say  that  the  lessors 
of  the  plaintiff  had  not  shown  a  possession  of  twenty  complete 
years,  and  therefore  not  a  sufficient  one  to  maintain  an  action  of 
ejectment,  or  that  they  had  not  shown  a  possession  within 
twenty  years  before  action  brought,  and  therefore  were  barred 
by  the  statute.  It  will  be  necessary,  therefore,  to  look  into  the 
case,  and  see  how  far  the  motion  is  supported  in  point  of  fact, 
upon  either  the  one  or  the  other  of  those  grounds. 


Nov.  1822.]  Den  v.  Morris.  509 

But  before  I  proceed  to  this,  I  feel  myaelf  eo&fitrained»  from 
the  ooorse  which  the  argament  at  the  bur  has  taken,  rather  than 
from  anything  in  the  case  itself » to  make  a  few  obeervations  re- 
specting the  action  of  ejectment,  as  it  has  been  used  in  this 
Ktate,  from  the  earliest  settlement  of  the  country  down  to  this 
time.  I  say,  I  feel  myself  constrained  to  do  this  from  the  course 
of  the  argument,  for  it  has  been  insisted,  that  the  plaintiff  in 
ejectment  always  has  been,  and  still  ia  obliged,  in  order  to 
maintain  his  suit,  to  show,  what  the  counsel  call,  a  complete, 
auhstantiTe,  impr^n^^able  title,  that  is,  as  it  has  been  explained, 
a  regular  deduction  of  title  by  deed  from  Ohaxles  II.  down 
to  himself,  or  an  exclusiye  aud  uninterrupted  possession  in  him- 
self and  those  under  whom  he  claims,  formerly  for  sixty  years, 
then  for  thirty,  and  now  for  twenty,  according  as  the  successiYe 
statute  of  limitations  prevailed,  or  in  other  words,  such  a  title 
as  might  be  disputed,  indeed,  in  point  of  fact,  but  could  never 
be  overcome  by  one  superior  to  it.  And  by  way  of  fortifying 
this  position,  reference  is  made  to  former  practice,  in  which  it 
ia  said  such  deduction  was  uniformly  made  and  always  required. 

Let  us  examine  this  position  a  littie.  By  the  common  law, 
estates  of  freehold  in  lands  passed  by  livery  of  seisin  only;  that 
is,  hj  a  delivery  of  the  actual  possession.  He,  therefore,  who 
was  in  the  actual  possession  of  land,  was,  prima/ade,  the  tenant 
of  the  freehold,  and  had  in  him  the  heritable  resina  /adt  stipUem, 
If  he  were  ousted  or  dispossessed  of  this  freehold  by  one  who 
luid  no  right,  he  might,  without  process  of  law,  make  a  peace- 
able entry,  or,  if  deterred  from  that,  he  might  make  claim  from 
year  to  year,  which  was  called  continual  claim,  as  near  the 
land  as  he  could,  and  such  entry  or  claim  restored  him  to  his 
lawful  seisin,  and  made  him  capable  again  of  conveying,  either 
bj  descent  or  purchase.  The  right  of  entry,  though  it  might 
be  tolled  or  taken  away  by  a  descent  cast,  and  so,  generally 
speaking,  must  be  pursued  during  the  life  of  him  that  made  the 
ouster  or  be  forever  lost,  yet  it  was  limited  to  no  particular 
period  or  number  of  years;  so  that  if  it  was  not  actually  lost  by 
descent  or  otherwise,  the  lawful  owner  might,  at  all  times,  re- 
store himself  by  entering  upon  the  wrong-doer,  in  a  peaceable 
manner,  and  turning  him  out;  but  if  he  suffered  it  to  be  once 
lost,  he  could  no  longer  restore  himself  by  his  own  act,  but 
must  have  recourse  to  his  action  at  law.  And,  indeed,  even 
where  it  was  not  lost,  as  it  but  seldom  happened  that  the  wrong- 
doer would  tamely  submit  to  be  turned  out  without  force,  the 
owner,  if  his  object  was  to  gain  the  actual  possession  and  en- 
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joyment  of  the  land,  and  not  merely  to  put  himself  in  a  capacity 
to  make  a  la^rfal  conyeyance,  was  generally  obliged  to  have  re- 
course to  such  action,  and  to  call  to  his  aid  the  process  of  the 
law,  to  restore  to  him  that  right  which  he  could  not  obtain  by 
peaceable  means  without  it;  so  that,  in  most  cases  it  may  be 
said  he  was  put  to  his  action,  even  when  his  right  of  entiy  was 
not  tolled  or  taken  away. 

This  action  might  be,  in  the  first  place,  by  writ  of  entry,  in 
which  he  undertook  to  prove  his  own  former  possession,  and 
that  the  defendant,  or  some  one  under  whom  he  held,  had  dis- 
possessed him;  to  which  the  defendant  might  answer  by  denying^ 
the  fact  of  the  dispossession,  or  by  showing  in  himself  an  older 
and  a  better  possession;  and  then  upon  the  trial  it  was  adjudged 
for  him  who  had  the  clearest  right,  or  it  might  be,  in  the  second 
place,  after  the  reign  of  Henry  II. ,  by  writ  of  assize,  which 
went  upon  the  suggestion  that  the  demandant's  ancestor  had 
died  in  possession,  and  that  he  was  the  next  heir;  and  therefore 
directed  the  sheriff  to  inquire,  by  a  jury,  whether  this  were  so, 
and  if  found  for  the  demandant,  the  land  was  immediately 
restored.     But  still,  even  if  the  demandant  prevailed  in  these 
actions,  it  only  restored  to  him  his  former  possession;  it  de- 
cided nothing  with  respect  to  the  right  of  property;  all  that  he 
had  to  show,  in  order  to  maintain  his  suit,  was  the  possession 
of  himself  or  his  ancestor,  and  this  might  be  overcome  by  the 
defendant  showing  an  older  and  a  better  possession;  for  it 
never  was  pretended  that  the  demandants'  must  be  such  a  pos- 
session as  established  the  ultimate  right;  for  this,  either  partv 
might  afterwards  resort  to  his  writ  of  right.     In  these  posses- 
sory actions,  therefore,  neither  the  deed  of  feoffment,  by  which 
the  estate  was  created,  nor  the  actual  livery  of  seisin  upon  such 
deed,  were  necessarily  given  iu  evidence,  but  the  mere  posses- 
sion only. 

And  so  also  after  the  29  Car.  II.,  which  directed  that  all 
conveyances  of  land  should  be  in  writing,  and  not  otherwise, 
it  was  not  necessary,  upon  the  same  principle,  to  give  the  wiiting 
in  evidence,  and  the  reason  was  that  the  deed  of  feoffment  and 
livery  of  seisin  thereupon,  in  ancient  times,  and  the  written 
conveyance  under  the  statute,  related  to  and  were  evidence  of 
the  commencement  of  the  estate,  and  of  the  ultimate  rigbt 
only,  which  was  not  at  all  in  question;  but  that  they  could  b6 
no  proof  of  the  actual  and  subsequent  possession  upon  which 
the  ouster  was  alleged  to  have  been  committed,  and  which  was 
the  foundation  of  those  possessory  actions,  and  the  only  thing 
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to  be  proved  in  them,  or  recovered  by  tbem.  It  is  true  that 
those  might  be  given  in  evidence,  and  might  greatly  strengthen 
the  proof  of  possession,  bat  they  were  not  essential  to  the 
maintenance  of  the  action;  that  depended  upon  the  mere  pos- 
session. 

To  these  real  actions  for  the  recovery  of  the  possession  of 
lands,  succeeded,  in  common  use,  the  action  of  ejectment. 
This  was  not  originally  devised  as  a  remedy  for  injuries  done 
to  real  estates,  that  is,  to  estates  of  freehold  in  lands,  but  as  a 
remedy  for  injuries  done  to  chattels  real,  such  as  terms  for 
yeazs»  which  were  considered  as  mere  chattels  interests.    But 
then,  as  one  who  came  into  a  court  of  justice  to  complain  that 
he  had  been  ousted  of  his  term,  must  necessarily  show  that 
such  term  existed,  and  that  the  lease  under  which  he  claimed 
was  a  good  and  valid  lease,  and,  of  course,  that  the  lessor  had 
a  right  to  make  it,  the  title  of  the  lessor  was  thereby  brought 
into  question  as  fully  and  upon  the  same  principles  as  it  would 
have  been  in  the  real  action;  so  that  though  the  action  of  eject- 
ment got  clear  of  all  the  intricacy  and  perplexity  of  the  real 
action,  and  so  became  an  easy  and  expeditious  method  of  trying 
the  title  to  land,  yet  it  required  precisely  the  same  proof  of  title 
in  substance  as  the  real  action  did. 

For  though  the  form  of  the  action  may  have  been  changed, 
yet  the  great  principles  of  right  have  not  been  changed,  nor  can 
they  be  without  a  total  subversion  of  the  whole  system  of  prop- 
erty in  land.  In  a  real  action,  the  demandant  must  show  his 
possession,  his  ouster,  and  his  right  to  re-enter;  in  an  ejectment, 
the  lessor  of  the  plaintiff  must  show  the  very  same  thing;  he 
must  show  that  he  has  been  in  possession  of  the  land;  that  it  is 
now  withholden  from  him,  which  is  an  ouster;  and  that  he  had 
a  right  to  re-enter,  and  make  the  lease  in  question.  I  say  he 
must  show  these  things,  for  the  lease,  entry,  and  ouster,  which 
are  confessed,  ore  the  mere  form  of  the  action,  and  have  noth- 
ing to  do  with  the  substantial  right.  The  title,  therefore,  which 
the  lessor  of  the  plaintiff,  by  the  consent  rule,  is  bound  to  rest 
npoa,  and  which  he  is  obliged  to  make  out  at  the  trial,  is  his 
right  of  entry  (for  if  he  had  this  right,  it  is  always  confessed 
ibftt  he  had  a  right  to  make,  and  did  make,  the  lease),  a  right 
which,  upon  the  principles  of  the  common  law,  necessarily  re- 
sults from  his  having  had  an  anterior  and  peaceable  possession 
of  the  lands  in  question,  and  their  being  now  withholden  from 
him  by  the  defendant;  a  right,  too,  which  cannot  be  overcome 
hy  any  subsequent  possession,  unless  it  has  been  tolled  or  taken 
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away  in  the  manner  before  mentioned,  or  is  restrained  by  the 
statutes  of  limitation.  Let  us,  then,  look  a  little  to  the  history 
of  these  statutes,  and  consider  their  nature  and  effect. 

I  have  said  before,  that  this  right  of  entry  by  the  common 
law  was  unlimited  in  point  of  time,  as  were  also  the  real  actions 
of  which  I  have  spoken.     In  the  progress  of  society,  bowerer, 
it  was  found  necessary  to  constrain  men  to  pursue  their  rights 
within  a  reasonable  time,  or  to  abandon  them  forerer,  and 
especially  so  where  they  were  to  be  pursued  by  the  meie  act  of 
the  party  himself,  without  the  intervention  of  judicial  authority. 
Hence,  after  sundry  other  statutes,  the  82  Heniy  Ylll.,  which 
limits  writs  of  right  to  sixty  years;  writs  of  assize  and  entiy, 
and  other  possessory  writs,  if  founded  upon  Uie  possession  of 
one's  ancestor,  to  fifty  years;  and  if  founded  upon  one's  own 
possession,  to  thirty  years.     Hence,  also,  the  21  Jac.  I.,  which 
declares,  that  none  shall  make  entry  into  lands,  but  within 
twenty  years  next  after  his  right  or  title  shall  accrue  to  the 
same.    After  this  last  statute,  if  the  lawful  owner  did  not  make 
his  entry,  and  so  restore  himself  to  his  possession  within  the 
time  therein  prescribed,  his  right  to  do  so  in  this  extra-judicial 
manner  was  gone;  but  still  his  right  to  have  possession  of  the 
land  remained  as  before.     The  only  difference  in  his  condition 
was,  that  before  he  had  the  remedy  in  his  own  hands,  and  he 
could  restore  himself  when  he  pleased;  but  that  now  his  rem- 
edy was  in  the  hands  of  the  law,  and  he  must  be  restored,  if  at 
all,  by  its  judicial  process.     But  his  right  in  both  cases  was  the 
same,  a  mere  possessory  right,  founded  upon  his  having  had 
the  possession,  and  his  having  been  turned  out  of  it  by  the  de- 
fendant; in  both  cases  he  was  restored  to  his  possession,  and 
his  possession  only.     But  those  statutes  of  limitation  which 
governed  those  remedies  in  England  were  not  considered  as  ex- 
tending to  this  country  until  the  act  of  1727,  which  declares 
that  all  the  English  statutes  concerning  the  limitation  of  actions, 
real  and  personal,  shall  be  in  force  here. 

This  was  a  popular  act,  intended  principally  to  protect  set- 
tlers who  had  made  their  settlements  at  considerable  expense 
and  labor,  under  specious  though  sometimes  defective  titles,  and 
between  whom  and  the  proprietors,  therefore,  there  was  danger 
of  conflicting  claims.  By  the  influence  of  the  latter,  however, 
as  it  was  said,  who  had  great  sway  at  that  day  in  the  goTsm- 
ment,  and  some  of  whom,  both  then  and  for  many  years  after- 
wards, occupied  the  chief  seats  in  the  courts  of  justice,  it 
received  a  very  limited  construction. 
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It  was  holden,  in  the  first  plaee,  tbat  the  action  of  ejectment 
being  neither  a  real  nor  a  personal  action,  but  a  mixed  one,  no 
ilatnte  which  might  be  couatmed  to  limit  that  action,  as  anch 
in  England,  conld  be  extended  by  this  act,  because  it  extended 
statates  oonceming  the  limitations  of  real  and  personal  actions 
only,  and  not  of  mixed  actions.     It  was  holden,  in  like  man- 
ner, that  that  part  of  the  21  Jac.  I.,  which  limits  the  right  of 
entry  to  twenty  years,  was  not  extended,  because  such  entry  is 
a  mere  personal  act  of  the  lawful  owner,  and  in  no  sense  an 
action  either  real  or  personal,  and  therefore  not  within  the 
words  of  the  extending  act.    They  said  too,  and  indeed  of 
course,  that  as  by  the  common  law  the  right  of  entry  was 
limited  to  no  particular  time  or  number  of  years,  and  as  the  21 
Jac.  L,  as  far  as  it  respects  that  right,  was  not  extended  by  the 
act,  the  lawful  owner  might  make  his  entry  at  any  distance  of 
time,  except  as  hereinafter  stated,  and  maintain  his  ejectment 
npon  it;  and  that  he  was  neither  put  to  his  assize  nor  writ  of 
entry,  nor  was  in  any  way  limited  by  the  statutes  concerning 
them.    And,  so  far,  they  seem  to  hare  proceeded  upon  pretty 
plausible  grounds.    But  they  went  still  farther,  and  said,  that  as 
those  real  actions  had  nerer  been  in  use  in  this  province,  and 
could  not  conveniently  be  introduced,  and  much  less  the  writ 
of  right,  with  its  four  knights  girt  with  swords,  and  as  the 
entry  to  make  a  lease  to  try  the  title  in  ejectment  was  but  a 
mere  fiction,  and  could  do  no  injury  to  him  in  the  actual  pos- 
aeasion,  therefore  any  entry,  merely  for  that  purpose,  might  be 
feigned  in  all  cases  where  the  party  had  right  to  the  land;  and 
that,  as  well,  where  by  the  strict  rules  of  the  common  law  the 
light  of  entry  had  been  tolled  by  descent,  as  upon  discontin- 
nances  and  deforcements,  where  the  alienees  and  deforciants 
were  in  by  lawful  possession,  and  therefore  could  not  be  dis- 
tarbed  by  the  mere  entry  of  the  party  without  process  of  law. 
And  by  this  mode  of  construction  they  opened  up  the  way  to 
the  action  of  ejectment  upon  every  claim  which  was  within  the 
reach  of  the  writ  of  right  itself.     It  is  upon  this  construction 
that  we  maintain  actions  of  ejectment,  even  at  this  day,  against 
such  heirs,  alienees  and  deforciants,  upon  whose  lawful  posses- 
sion entry  could  not  be  made;  an  instance  of  which  we  have 
▼ery  lately  had  in  this  court,  in  the  case  of  Den  v.  Robinson^ 
from  Salem,  which  was  a  discontinuance  by  tenant  in  tail.     I 
speak  now  of  the  principles  of  the  common  law  only,  and  alto- 
gether without  reference  to  the  operation  of  the  statute  of  useS; 
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which  may  be  said,  in  some  sense,  to  have  changed  the  whole 
doctrine  of  entries. 

From  this  view  of  this  extending  act,  and  of  ihe  conatraction 
given  to  it  with  respect  to  these  statutes,  it  is  manifest  that  nntil 
our  act  of  1787,  limiting  actions  of  ejectment  in  certain  cases  to 
thirty  years,  and  our  present  act  limiting  all  manner  of  actions 
for  lands  to  twenty  years,  we  had  no  operative  limitation  except 
that  contained  in  the  first  section  of  the  82  Henry  VJJl.,  which 
says  that  no  person  shall,  from  thenceforth,  sue  or  maintain  any 
writ  of  right  upon  the  possession  of  his  ancestor,  unless  such 
ancestor  shall  have  been  seised  or  possessed  thereof  within  three 
score  years  next  before  the  teste  of  the  writ.     And,  indeed,  it 
might  be  supposed  at  first  view,  that  the  judges  of  that  day 
might  have  got  clear,  even  of  this,  upon  the  same  principle  they 
got  clear  of  the  writs  of  assize  and  entry;  but  upon  a  more  care- 
ful examination  it  will  be  found  that  the  words  of  ihe  statute  are 
very  broad,  they  not  only  limit  the  writ  of  entry,  strictly  speak* 
ing,  but  also  all  manner  of  claims  founded  upon  possession, 
unless  such  possession  has  been  within  three  score  years  befora 
such  claim  was  made.     They  extended  this  clause,  therefore, 
and  this  was  the  whole  operation  which  they  gave  to  this  ex- 
tending act,  so  far  as  it  respected  actions  for  lands. 

If  I  should  be  asked  upon  what  authority  I  ground  these 
positions,  respecting  the  construction  of  this  act  and  the  exten- 
sion of  the  English  statutes  of  limitation,  I  will  frankly  confess 
that  I  refer  to  no  adjudged  cases,  no  express  decisions  upon 
these  very  points;  none  such  have  been  printed  or  handed  down 
to  us  in  authentic  form  that  I  know  of.  The  history  of  our  ja- 
dicial  proceedings  in  former  times,  so  far  as  we  can  come  at  it 
at  all,  is  to  be  collected  only  from  manuscript  notes,  made  for 
private  use,  and  from  oral  traditions  and  instructions  delivered 
to  us  by  our  predecessors,  and  to  them  by  theirs;  but  it  is  au- 
thenticated not  only  by  their  authority,  but  which  is  far  better, 
by  the  uniform  practice  of  the  court  as  far  back  as  memoiy  can 
reach,  which  could  not  have  taken  place  without  some  fixed 
principles  to  rest  upon.  What  I  have  said  upon  this  subject  I 
have  collected  principally,  in  the  first  place,  from  a  note-book 
made  by  Mr.  Philip  Kearney,  formerly  of  Perth-Amboy,  ao  in- 
dustrious, painstaking  man,  which  was  many  years  ago  lent  to 
me  by  his  son,  Bevaud  Kearney.  It  purported  to  be  notes  of 
cases  adjudged  in  the  supreme  court,  principally  in  the  time  of 
Chief  Justice  Morris,  who  presided  in  that  court  from  about  the 
year  1738  till  1764,  and  of  opinions  given  at  chambers  by  emi 
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nent  counsel,  of  whom  Mr.  Alexander,  a  distinguibhed  couusellor 
in  those  early  times,  seemed  to  be  the  foremost;  in  the  second 
place,  from  the  instructions  and  communications  which  I  re- 
ceived from  mj  master,  the  late  Judge  Paterson,  while  a  student 
in  his  office,  and  afterwards  while  in  practice,  for  he  was  always 
ready  to  commimicate;  and  in  the  third  place,  from  conversa- 
tions which  I  haTe  had  with  gentlemen  who  had  been  in  prac- 
tice before  the  revolution,  of  whom  I  may  mention  Mr.  John  De 
Hart,  of  Elizabethtown,  and  the  late  Judge  Morris,  of  New 
Brunswick,  but  especially  my  learned  predecessor,  Chief  Justice 
Kinsey,  the  accuracy  of  whose  knowledge  upon  subjects  of  this 
kind  will  be  disputed  by  none  who  knew  him.  It  may  be  taken, 
therefore,  I  think,  as  an  unquestionable  fact,  that  the  construc- 
tion of  this  extending  act,  and  the  application  of  the  English 
statutes  of  limitation  as  understood  and  received  in  those  times, 
were  as  I  haye  stated  them. 

The  right  of  the  lawful  owner,  therefore,  to  enter  upon  the 
wiong-doer  in  this  extra-judicial  manner,  and  so  to  restore 
himself  to  his  possession  and  make  leases,  etc.,  from  the  first 
settlement  of  the  province  till  the  act  of  1727,  was  wholly  un- 
limited in  point  of  time;  from  that  time  till  the  act  of  1787,  it 
was  limited  to  sixty  years;  after  that,  in  some  cases,  to  thirty 
years;  and  since  the  act  of  1798,  in  all  cases,  with  the  usual 
savings,  to  twenty  years;  and  as  this  right  of  entry  is  the 
foundation  of  the  action  of  ejectment,  that  action,  of  course, 
was  limited  in  the  same  manner,  and  not  othenvise.  But  that 
limitation  is  merely  a  limitation  of  the  time  within  which  the 
entry  must  be  made,  and  by  no  possible  construction  a  designa- 
tion of  the  time  during  which  the  possession  must  have  con- 
tinued. Can  any  book  case  be  found  in  which,  since  the  21 
Jac.  1,  a  possession  of  twenty  complete  years  has  been  holden 
necessary  to  maintain  an  ejectment?  None  such  can  be  found. 
One  comes  into  a  court  of  justice,  and  says  he  has  been  in  pos- 
session of  lands  for  five,  ten  or  fifteen  years,  and  that  the 
defendant  has  turned  him  out,  aud  holds  him  out,  shall  he  be 
told  that  he  has  no  redress,  because  he  has  not  been  in  twenty 
complete  years?  and  shall  the  defendant  be  justified  in  with- 
holding from  him  his  peaceable  possession,  thus  tortiously  and 
forcibly  gained  ?  Suppose  another  should  enter  and  turn  him 
oat,  and  another  him,  shall  the  last  always  hold?  To  what 
would  all  this  lead,  but  a  mere  trial  of  strength,  in  defiance  of 
all  law?  for  it  is  directly  in  the  tooth  of  that  universally 
acknowledged  principle,  that  2)eaceable  possession  itself  is  a 
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tiUe  xrhkh  slulU  never  be  diBiurbed  but  by  one  who  has  a  bettei 
light,  and  whioh  therefore  the  law  will  carefolly  protect  until 
that  right  be  shown  in  a  judicial  manner.    And  whether  thai 
possession  has  lasted  five  years,  or  ten  years,  or  twenty  years, 
the  law  sees  no  difference.    Upon  what  ground,  then,  is  this 
notion  of  possession  of  twenty  oomplete  years  founded?    Cer- 
tainly the  21  Jao.  I.  says  no  such  thing.    Our  act  of  1798  sajs 
no  such  thing.    They  merely  limit  the  time  of  entry,  but  re- 
quire no  possession  of  twenty  oomplete  years,  for  this  or  any 
other  purpose.    Well,  if   those   statutes  do  not  require  it, 
what  is  it  that  does  require  itf     Is  it  the  common  law? 
Iiet  us,  then,  lay  the  statutes  of  limitation  oat  of  the  ques- 
tion, and  then  let  us  inquire  what  length  of  possession  did 
the  common  law  require.    Does  it  say  anything  about  twentj 
years,  or  thirty,  or  fifty,  or  even  three-score  years?    No. 
Time  immemorial   was  its    only  limitation.      Time,    whereof 
the    memory   of    man    runneth    not   to    the    contrary,   and 
beyond  which,  of  course,  no  proof  could  possibly  reach.    Bat 
will  any  one  say  that  a  possession  for  time  immemorial  was 
necessary  to  support  an  ejectment  or  other  possessory  action? 
No  one  will  say  so.     It  is  true  that  in  early  times  it  was  cus- 
tomary, in  actions  of   ejectment,   to  deduce  title  from  the 
general  proprietor?,  and  thereby  to  cut  off  all  pretensions  of 
the   defendant  at  once,  and   that  this  continued  to  be  the 
custom  up  till  the  revolutionary  war,  and  for  some  time  after- 
wards;  and  it  is  true,  too,  that  this  is  done  even  till  this 
day,  when  it  can  conveniently  be  done,  because  it  is  by  far 
the  shortest  and  safest  course,  for  it  Btox>s  the  mouth  of  the 
defendant  in  limine.    But  the  conclusion  that  is  drawn  from 
this,  to  wit,  that  the  ejectment  was  put  upon  the  same  footing 
as  the  writ  of  right,  and  required  the  same  proof,  and  had  the 
same  consequences,  is  not  true.     It  never  was  put  upon  the 
footing  of  the  writ  of  right;  it  never  was  conclusive  upon  the 
light  of  property;  it  never  did  necessarily  require  such  deduc- 
tion of  title;  but,  on  the  contrary,  always  depended  upon  and 
was  governed  by  its  own  proper  principles,  and  except  in  the 
eases  I  have  mentioned,  kept  within  its  own  proper  bounds. 
I  never  heard  of  a  nonsuit  or  a  decision  made  against  the 
plaintiff  upon  the  ground  that  he  had  not  made  such  dedse- 
tion  of  title,  except  in  one  case  from  Sussex,  I  think,  in  the 
Court  of  Enrors,  at  Perth- Amboy,  and  in  that  probably  then 
might  have  been  intermingled  other  operative  reasons,  not 
much  connected  with  the  case,  and  not  now  easy  to  be  traced. 
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There  has  been  cited  from  one  of  tbe  booloB,  BBpinmase,  I 
think,  a  passage  to  this  effect,  that  proof  of  poBDoaoion  within 
twenty  years  is  not  only  necessary  to  support  the  title  of  the 
lessor  of  tbe  plaintiff,  bat  such  possession  for  twenty  years, 
withoat  intermption,  shall  be  a  good  title  in  itself  to  recoTcria 
ejectment  without  any  other,  and  from  this  it  has  been  argued, 
that  a  posseesion  of  twenty  years,  at  least  without  interruption^ 
is  neceesary  to  maintain  this  action.  But  a  little  attention  to 
the  author,  and  to  the  cases  from  which  he  deduces  his  position, 
will  show  satisfactorily  that  this  is  not  tbe  meaning.  He  means 
to  say,  and  does  say,  that  a  possession  within  twenty  years  is 
sufficient  to  maintain  an  ejectment,  unless  an  older  and  abetter 
possession  be  shown,  but  that  a  possession  for  twenty  years 
withoat  interruption,  under  the  21  Jac.  1,  gives  a  right  of 
possession,  than  which  no  better  can  be  shown,  and  which  can* 
not  be  overcome  in  this  action  for  that  the  statute  cuts  off  the 
right  of  entry  from  the  defendant  as  well  as  from  the  plaintiff, 
and  therefore  if  he  has  suffered  his  right  to  sleep  for  twenty 
years  it  is  gone,  and  he  could  have  had  no  right  to  make  the 
entry  which  is  the  commencement  of  his  present  possession. 
The  truth  is,  that  all  possessory  actions  are  founded  upon  a 
peaceable  possession  in  the  demandant  or  plaintiff,  and  those 
under  whom  be  claims;  and  such  possession,  without  regard  to 
the  length  of  time  it  may  have  continued,  is  sufficient  to  main- 
tain such  action,  and  can  only  be  orercome  by  an  older  or 
better  right. 

I  conclude,  then,  that  the  lessor  of  the  plaintiff  in  an  action 
of  ejectment,  must  always  count  upon  and  show  a  possession  of 
the  land  within  the  time  to  which  the  right  of  entry  is  limited, 
and  under  our  act  of  1798,  within  twenty  years  next  before  the 
action  brought,  otherwise  he  is  barred;  but  that  be  need  not 
show  a  possession  of  twenty  complete  years,  or  of  any  other 
number  of  years,  further  than  is  necessary  to  constitute  a  full 
and  peaceable  possession;  and  that  this  being  merely  a  posses- 
sory action,  and  the  possession  to  be  proved  not  being  intended 
to  establish  the  ultimate  right,  and  not  depending  for  its 
validity  upon  the  manner  in  which  it  commenced,  but  being  a 
mere  matter  in  pais,  it  may  be  shown  as  well  without  deed  as 
with  it,  though  when  without  it,  it  will  always  be  looked  upon 
with  greater  jealousy,  and  be  overcome  with  greater  ease. 
These  things  being  promised,  let  us  see  how  the  case  stands. 

It  appears  from  the  statement  of  the  judge  to  have  been  in 
eyidence  that  one  William  Miller,  in  the  years  1754,  '68  and 
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'59,  purchased  and  took  deeds  for  three  tracts  of  land  in  Penn'a 
Neck,  which  tracts  together  were  afterwards  called  Miller's  mill 
tract,  and  embrace  the  premises  in  question;  that  Miller  after- 
wards exercised  certain  acts  of  ownership  upon  this  land,  and 
particularly,  that  in  1774  he  mortgaged  a  part  of  it  to  one  An- 
drew  Sinnickson,  which  mortgage  was  afterwards  satisfied  and 
paid;  that  in  1780  or  '81  he  was  still  in  the  actual  possessioa 
of  it,  and  early  in  1782  gave  it  in  exchange  for  other  lands  to 
one  Samuel  Bumham,  who  thereupon  took  possession  of  it, 
and  in  the  autumn  of  the  same  year,  1782,  sold  it  to  John 
Somerill  and  Thomas  Carney;  that  Somerill  immediately  en- 
tered upon  it  and  continued  in  the  actual  possession  of  it  till 
his  death,  which  was  in  1785  or  '86;  that  after  Someriil'a 
death,  his  widow  remained  in  the  house,  and  together  with 
Carney  leased  out  the  mill  to  one  Wightsell,  for  two  suc- 
cessive years,  who  held  as  their  tenant,  and  paid  them  rent; 
that  in  1788,  Thomas  Carney,  himself,  leased  the  mill  to  one 
Curriden,  for  one  year,  who  took  possession  under  that  lease, 
and  held  during  the  term;  that  towards  the  close  of  that  year, 
Thomas  Carney  died,  after  which  Somerill's  widow,  who  still 
lived  on  the  place,  took  the  mill  herself  for  one  year;  then  one 
Hopmau,  her  son-in-law,  had  it,  and  after  that  one  Humphriee 
rented  it. 

It  appears  further  to  have  been  in  evidence  that  Thomas 
Carney  died  in  possession  of  the  premises  now  in  question  and 
intestate,  as  to  the  same,  leaving  two  daughters,  Bnth  and 
Hannah,  his  only  children  and  heirs  at  law;  and  that  soon 
after  his  death,  that  is  to  say,  in  the  year  1793,  a  division  of 
this  whole  tract,  called  sometimes  Miller's  mill  tract,  and  some- 
times Penn's  Neck  mill,  was  divided  by  commissioners,  ap- 
pointed by  the  orphan's  court  of  Salem  county,  between  the 
heirs  of  John  Somerill  and  Thomas  Carney;  and  Carney's  part 
again  between  his  daughters,  Buth  and  Hannah,  which  said 
divisions  were  by  the  said  court  approved  and  recorded. 

It  appears  further  to  have  been  in  evidence  that  Ruth,  tbe 
elder  of  the  two  daughters,  married  one  Benjamin  Gripps,  had 
issue  living,  a  son  and  daughter,  and  died  February  17, 17D1, 
leaving  her  said  husband  surviving  her;  that  her  daughter  died 
in  infancy;  and  that  her  son,  who  was  named  Thomas  Carney 
Cripps,  survived  her,  but  afterwards  died  intestate,  and  without 
issue,  September  13, 1804;  that  Hannah  Carney,  the  yoongei 
of  the  two  daughters,  married  Bobert  G.  Johnson,  and  after- 
wards died,  September  29,  1811,  leaving  a  son  and  dau^ter, 
who  are  the  lessors  of  the  Dlaiuti/T. 
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And  it  appears  further  to  Lave  been  in  evidence  that  the  Baid 
Benjamin  Cripps,  and  Ruth,  his  wife,  after  the  division  of  the 
said  land  so  as  aforesaid  made  by  the  said  orphans'  court,  en- 
tered iato  and  took  possession  of  that  part  of  the  same  which 
vas  allotted  to  the  said  Ruth;  that  the  said  Cripps  was  in  the 
actual  possession  thereof  in  the  year  1794,  when  the  sheriff  sold 
Somerill's  interest  in  the  whole  tract;  and  that  his,  Cripps', 
life  estate  in  that  part  allotted  to  the  said  Ruth,  was  also  sold 
by  the  same  sheriff  to  one  John  Sinnickson,  who  had  purchased 
Somerill's  interest;  and  that  the  said  Benjamin  Cripps  died 
January  27,  1813.  And  it  was  further  in  evidence  that  the 
premises  in  question  now  in  possession  of  the  defendants,  are 
part  of  the  said  land  so  as  aforesaid  allotted  to  the  said  Ruth. 

Here  then,  I  think,  is  evidence  of  one  continued  undisturbed 
possession  in  the  lessors  of  the  plaintiff,  and  those  under  whom 
they  hold,  from  the  year  1759,  at  least,  till  the  year  1813,  beiog 
&  period  of  fifty-four  years,  and  therefore,  evidence  which,  if 
credited  by  the  jury,  places  the  plaintiff's  right  to  recover  out 
i)i  the  reach  of  controversy;  and  whether  to  be  credited  or  not 
was  for  the  jury  themselves  to  determine. 

I  say  there  was  evidence  of  a  continued  undisturbed  posses- 
sion; for  it  certainly  can  never  be  pretended  that  the  mere 
making  of  the  mortgage  by  Miller  to  Sinnickson  so  breaks  in 
apon  the  possession  of  the  mortgagor  as  that  neither  he  nor  his 
alienees  can  count  it  afterwards;  and  still  less  will  it  be  pre- 
tended that  a  mere  intruder  can  set  up  either  against  him  or 
them  an  outstanding  mortgage,  and  especially  a  satisfied  one 
like  the  one  in  question. 

It  will  readily  be  admitted,  I  presume,  that  upon  the  death 
of  Thomas  Carney,  his  undivided  moiety  of  this  land,  if  he 
really  had  a  moiety,  descended  to  his  two  daughters,  Ruth  and 
Hannah;  that  upon  the  division  by  the  orphans'  court,  Benja- 
min Cripps,  and  Ruth,  his  wife,  became  seised  in  severalty  of 
that  part  allotted  to  them;  that,  upon  the  death  of  Ruth,  it  de- 
scended to  her  son,  Thomas  Carney  Cripps,  and  upon  his  death, 
to  Hannah,  his  mother's  sister;  and  upon  her  death  to  her  chil- 
dren, the  lessors  of  the  plaintiff,  subject,  nevertheless,  to  the 
fife-estate  of  Benjamin  Cripps,  the  husband  of  Ruth,  who  took 
as  tenant  by  the  curtesy. 

And  it  will  be  admitted  too,  that  the  possession  of  the  tenant 
for  life,  even  though  the  estate  for  life  should  pass  into  twenty 
bands  successively,  is  still  the  possession  of  the  reversioner,  so 
that  he  who  enters  or  holds  over  against  such  reversioner  after 
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the  termination  of  the  life  estate,  so  far  from  being  able  to  just- 
ify himself  under  an  adTerse  possession  is  direct!  j  guilty  of  that 
species  of  ouster  called,  in  our  books,  an  intrusion,  and  may  be 
immediately  dispossessed  by  the  mere  entry  of  the  roYersioner 
or  remainder-man. 

Upon  whichsoever  of  the  two  grounds  first  stated  we  may  f'o^ 
therefore,  I  see  nothing  in  the  case  that,  in  point  of  fact,  can 
support  the  motion;  and  even  if  it  were  otherwise,  and  the  les- 
sors of  the  plaintiff  had  given  no  evidence  of  a  possession  ot 
twenty  complete  years,  but  oxily  of  a  possession  within  twenty 
years,  the  motion  must  fail,  for  the  law  is  not  so.  In  my  opinion, 
therefore,  let  the  rule  for  a  new  trial  be  made  absolute. 

A  new  trial  was«had  and  verdict  rendered  in  favor  of  the  de- 
fendant. A  motion  to  set  aside  this  verdict,  and  for  a  new  trial 
was  then  made,  which  was  granted. 


WooLLET  V.  Garter. 

f  3  Halicbd,  86.] 

Bakaok  ih  TaBSPAaa— The  measnre  of  dama^i^  in  an  actioii  of  tre^aii  for 
breaking  plaintifiTa  dose  and  taking  away  his  gooda  and  chattela,  la  the 
value  of  the  goods  tc>gether  with  the  incidental  damagea. 

Tbespasser  cannot  betubn  Propebty. — ^Where  atrespaaa  has  been  oommit- 
ted  and  goods  carried  away,  the  injured  party  is  not  obliged  to  aco^t  an 
offer  of  compromise  or  receive  the  goods  upon  restoration  proposed,  bat 
he  may  stand  upon  his  legal  rights. 

Idem — ^Evibbncb  in  MmoATiON. — An  offer  of  compromise  may  be  given  ia 
evidence  in  mitigation  of  the  damages. 

TiTLK  Vassihq  bt  Judgment. — A  judgment  for  the  plaintiff  in  an  actiao  oi 
trespass  for  carrying  away  goods,  vests  the  property  in  the  goods  in  the 
defendant.  And  a  verdict  cannot  be  rendered  aasesaing  damages  for  the 
taking,  and  ordering  the  goods  to  be  returned  to  the  plaintiff. 

Trespass  against  Carter.  It  appeared  that  Carter  had  rented 
a  store  to  Woolley  for  one  year  for  the  sum  of  seventy-five  dol- 
lars, nothing  being  said  as  to  the  time  of  payment  of  the  rent, 
whether  quarterly  or  at  the  expiration  of  the  year.  At  the  end 
of  the  first  quarter  Carter  demanded  payment  of  a  quarter's 
rent.  Woolley  was  absent  at  the  time  and  the  demand  was  made 
of  an  agent  in  possession.  The  agent  refused  to  pay  the  rest 
Carter  said  he  would  distrain  for  it,  and  shortly  afterwards  en- 
tered the  store,  with  a  constable,  by  a  back  door,  and  fastened 
the  front  door  so  that  WooUey's  agent  could  not  gain  entruice. 
The  plaintiff  returned  the  next  day  and  demanded  possesoon. 
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Carter  soid  li  e  would  Burrender  the  poBsession  when  the  rent  was 
paid,  bat  finally  told  WooUey  he  would  not  give  up  the  prem- 
1668  until  the  next  morning.  WooUey  replied  that  he  would 
have  possession  that  night  or  not  at  all,  and  thereupon  instituted 
ihia  action.  During  the  trial  evidence  was  admitted  that  de-> 
fendant  offered,  before  the  commencement  of  the  suit,  to  give 
up  the  goods  and  release  plaintiff  from  any  further  claim  of 
rent  if  he  would  accept,  but  that  he  refused  to  do  so.  The 
T&lae  of  the  goods  in  the  store  when  Carter  took  possession  was 
between  five  hundred  and  one  thousand  dollars. 

The  jury  were  charged  that,  if  they  believed  that  the  defend- 
ant had  bona  fide  offered  to  restore  the  goods,  they  might  assess 
plaintiff's  damages  aiising  from  the  trespass  only,  and  consider 
the  goods  as  still  the  property  of  the  plaintiff;  but  if  they  did 
not  believe  so,  that  they  should  estimate  the  value  of  the  goods 
in  the  amount  of  the  plaintiff's  damages.  Verdict  for  tbe 
plaintiff  for  two  hundred  dollars,  the  jury  declaring  that  they 
considered  the  goods  as  the  property  of  the  plaintiff. 

Motion  for  a  new  trial. 

Hdlaey,  for  the  plaintiff. 
IMmghuysen,  canfra, 

KiBXPATBioK,  C.  J.  In  an  action  of  trespass  for  breaking  the 
close  and  taking  and  carrying  away  the  goods  and  chattels,  if 
the  jury  find  for  the  plaintiff,  they  must  find  the  value  of  the 
goods,  because  no  other  action  can  be  maintained  afterwards, 
either  for  them  or  the  value  of  thexx  They  muse,  besides,  add 
to  the  value  of  the  goods  the  incidental  damages,  because  the 
Talne  is  not  always  a  compensation  for  the  injury,  as  if  one  take 
from  his  neighbor  the  beasts  of  the  plough  in  seed  time,  or  the 
implements  of  husbandry  in  harvest,  whereby  he  is  prevented 
from  sowing  his  seed  or  reaping  his  corn,  it  is  obvious  that  the 
value  of  the  thing  taken  is  tbe  smallest  part  of  the  injury. 

When  the  trespass  is  once  committed,  and  the  goods  taken, 
the  party  injured  may  stand  upon  his  legal  rights.  He  is  not 
obliged  to  compromise,  or  to  take  back  the  goods  upon  restora- 
tion offered.  His  property  having  been  vested  from  him  con- 
traiy  to  law,  he  has  a  right  to  abandon  it,  and  look  to  the  wrong- 
doer for  the  value.  When  he  has  obtained  a  verdict  for  that 
value,  the  property  is  changed,  the  trespasser  has  the  goods, 
and  he  the  price;  and  it  is  not  in  the  power  of  the  jury,  by  their 
verdict,  to  change  this  course  of  tbe  law;  they  can  neither  make 
nor  order  restoration  of  the  goods.     So  far  as  this  goes  to  this 
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ground  of  the  complaint,  therefore  to  ^it,  the  value  of  the 
goods,  the  evidence  of  on  offer  to  restore,  objected  to  at  the 
trial,  would  be  incompetent  evidence,  because  it  could  neither 
increase  nor  diminish  the  value. 

But  inasmuch  as  the  verdict  must  be  entire,  and  inasmuch  aa 
the  incidental  damages  may  be  greatly  increased  or  diminished, 
nay,  may  I  not  rather  say,  must  wholly  depend  upon  the  cir- 
cumstances of  the  case,  the  offer  of  restoration,  in  all  cases  of 
this  kind,  must  be  received  as  competent  evidence  for  the  con- 
sideration of  the  jury.  If,  in  the  cases  that  I  have  put,  the 
wrong-doer  were  to  offer  to  restore  the  beasts  or  the  imple- 
ments taken  at  some  short  time,  and  before  material  injury 
could  have  happened,  and  the  other  party  were  to  refuse, 
though  the  jury  must  give  the  value  of  the  thing  taken,  that 
being  matter  of  property  and  of  absolute  value,  and  being 
transferred  to  the  trespasser  by  the  verdict,  yet  they  would  esti- 
mate but  very  lightly  the  incidental  damages  arising  piincipftliy 
from  the  obstinacy  of  the  plaintiff  himself. 

In  this  case,  therefore,  I  think  the  offer  of  restoiation  was 
rightly  received  in  evidence,  but  still  that  the  verdict  is  foonded 
upon  mistaken  principles.  The  juiy  are  to  find  the  issue  aod 
assess  the  damages;  but  they  must  assess  the  entire  damages; 
they  cannot  assess  part,  and  say  he  may  recover  back  the  gooJs 
for  the  residue.     Let  the  rule  be  made  absolute. 

Ford,  J.  This  is  an  action  for  taking  and  carrying  away  a 
store  of  goods,  chiefly  articles  of  grocery,  vrithout  measure, 
weight,  or  count,  estimated  to  be  worth  between  five  hondreil 
and  a  thousand  dollars,  belonging  to  the  plaintiff.  The  juir 
find  the  defendants  guilty  of  the  taking  and  carrying  away,  aiid 
assess  the  plaintiff's  damages  at  two  hundred  dollars,  and  in- 
form tbe  judge  that  the  plaintiff  is  to  have  the  goods.  Bat  a 
judgment,  that  the  plaintiff  recover  the  two  hundred  dollars 
damages,  is  the  utmost  that  can  be  rendered;  it  cannot  he  reu- 
dered  for  restitution  of  goods  in  this  action,  and  that  part  of 
tbe  verdict  being  void  must  remain  unexecuted.  The  judgment 
will  vest  the  right  to  the  goods  in  the  defendants,  and  take  it 
away  from  the  plaintiff,  by  giving  him  damages  in  lieu  of  the 
property.  In  the  case  of  Brown  v.  Walton,  Cro.  Jac.  73,  it  is 
clearly  settled  that  ^'  in  trespass,  after  judgment,  the  property 
of  the  goods  is  changed,  so  that  they  may  not  be  seized  ftgau^ 
by  tbe  phiintiff."  In  Adams  v.  BroughUm,  2  Str.  1078.  it  is 
said  that  damages  awarded  to  the  plaintiff  are  in  lieu  of  hi^ 
property,  and  he  can  never  afterward  plead  that  the  goods  ^ 
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his.  The  defendants,  as  wrong*  doers,  will  keep  the  goods  if 
the  J  please  (goods  worth  perhaps  eight  hundred  dollars),  on 
paying  the  two  hundred  dollars,  according  to  the  verdict,  as  it 
now  stands.  This  the  jury  never  intended;  their  intent  was 
the  plaintiff  should  have  the  damages  and  the  goods  both ;  an 
intent  that  cannot  be  executed.  Therefore  I  think  the  verdict 
ought  to  be  set  aside,  and  a  new  trial  granted,  without  pay- 
ment of  costs. 
New  trial  granted. 


OiVKR  TO  Retubn  Pbopebtt  nr  Tboveb. — ^There  appears  to  be  no  doubt 
of  the  coneetnees  of  the  poation  that  neither  a  rofnaal  to  accept  an  offered 
retnm  of  goods  wron^i^iilly  taken  or  converted,  nor  an  actnal  aooeptanoe,  will 
be  a  bar  to  an  action  for  the  unlawful  taking  or  conversion.  If  the  goods  are 
not  taken  back,  their  value  may  be  recovered;  in  case  they  are  received,  such 
fict  is  a  drcnmstance  in  nutigiAion. 

Li  Lhfennort  ▼.  Northrup^  44  N.  Y.  107,  an  action  of  trover  for  the  conver- 
lion  of  certain  logs,  the  question  wss  presented  as  to  the  effect  of  the  plaint- 
i&'  refusal  to  accept  the  defendant's  offer  to  return  the  property.  Leonard, 
C,  delivering  the  opinion  of  the  commission,  observed  that  the  defendant 
could  not,  without  the  plaintiff's  consent,  discharge  the  responsibihty  which 
he  had  incurred;  and  that  the  plaintiflfs,  having  acquired  a  right  of  action, 
ooald  not  be  held  to  have  lost  it  without  their  knowledge  or  consent.  The 
oommittion  approved  of  the  decision  in  RtynoUU  v.  Shuler,  5  Cow.  323,  where 
it  is  stated  that  even  if  the  plaintiff  should  repossess  himself  of  the  prop- 
erty before  suit,  yet  he  would  not  be  deprived  of  his  action  for  the  conver- 
sion, though  it  would  be  a  circumstance  in  mitigation.  How  far  the  measure 
of  damages  will  be  altered  by  a  return  of  property  converted,  wss  considered 
in  BarrekU  v.  BeUffard,  71 HL  280,  an  action  of  trover,  in  which  the  plaintiff 
sought  to  recover  for  a  difference  between  the  value  of  the  goods  at  the  time 
of  the  conversion,  and  their  value  at  the  time  they  were  returned.  Schol- 
field,  J.,  speaking  for  the  court,  remarked:  "While  trover  lies  for  damages 
for  the  conversion  of  property,  notwithstanding  it  is  restored  before  suit  is 
brou^t,  Murray  v.  Ogden,  10  Johns.  176;  Heynolds  v.  Shuler,  5  Cow.  326; 
6  Bac.  Abr.  678,  680,  and  the  restoration  of  the  property  goes  only  in  miti- 
ffition  of  damages,  yet  the  plaintiff  can,  in  such  cases,  recover  only  nominal 
damages,  unless  intermediate  the  conversion  and  the  return  of  the  property, 
speciid  damage  has  been  sustained,  which  must  be  distinctly  alleged  in  the 
declaration,  and  proved  on  the  trial:  Sedgwick  on  the  Measure  of  Damages, 
5ed.  568,  M9;  Moore  v.  Hap/tael,  2  Bing.  N.  C.  310." 
'  Walter  v.  FuUer,  29  Ark.  448,  was  an  action  of  trespass  for  the  taking  of 
personal  property;  and  upon  the  effect  of  the  return  of  the  goods  before  suit 
is  brought,  Williams,  Sp.  J.,  explicitly  states,  that  although  the  plaintiff 
could  not  recover  the  full  value  of  the  goods  after  retaking  them,  yet  *'the 
receipt  back  of  the  goods  alone  would  not  bar  the  action;"  the  fact  should 
have  gone  in  mitigation  of  damages. 

TrrLE  Passing  by  Judgment. — ^Upon  the  various  questions  growing  out 
of  the  effect  of  a  judgment  in  an  action  of  trover  or  trespass  de  bonis  aspor- 
kUis,  no  little  confusion  will  be  found  to  prevail  among  the  cases.  Whether 
the  title  to  the  goods  is  vested  in  the  defendant  by  the  rendition  of  judgment 
for  the  plaintiff,  or  whether  it  is  the  satisfaction  of  the  judgment  that  changes 
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the  property,  is  a  matter  upon  which  there  has  beeo  gnat  conirBriety  ol 
opinion.    Another  sooxce  of  conflict  is  as  to  the  time  when  the  title  T«ata. 

It  is  conoeived,  however,  that  the  best  reasons  and  the  weight  of  aotbority 
support  the  statement,  that  so  far  as  the  judgment  itself  is  ooncexifted,  the 
title  to  the  subject-matter  of  the  action  does  not  pass  until  nMmJmr^itm 
thereof.     And,  moreover,  the  judgment  must  be  for  the  full  valne  of  tJie 
articles.     What  is  meant  by  "full  value,**  will  be  endeavofed  to    be  ex- 
plained  below.    Upon  the  first  proposition,  that  the  title  does  Jiot   p«ss 
until  satisfaction  of  the  judgment  has  been  given,  the  supreme  ooort  of 
the  United  States  has  laid  down  the  rule  in  a  manner  that  would  of 
convince  the  reader  of  the  soundness  of  the  principle,  had  it  been 
by  a  tribunal  of  less  dignity.    Justice  Miller,  on  behalf  of  the  court,  in  Xove- 
joy  V.  Murray,  3  WalL   1,  enters  into  an  exhaustive  review  of  the  caeea 
upon  the  subject,  and  then  proceeds:  "In  reference  to  the  doctrine  that  the 
judgment  alone  vests  the  title  of  the  property  converted  in  the  defendant, 
we  have  seen  that  it  is  not  sustained  by  the  weight  of  authorities  in  this 
country.    It  is  equally  incapable  of  being  maintained  on  principle.     The 
property  which  was  mine  has  been  taken  from  me  by  frand  or  violence. 
In  order  to  procure  redress,  I  must  sue  the  wrong-doer  in  a  ooort  of  law. 
But  instead  of  getting  justice  or  remedy,  I  am  told  that  by  the  very  act 
of  obtaining  a  judgment — a  decision  that  I  am  entitled  to  tiie  relief  I  ask 
— ^the  property,  whiph  before  was  mine,  has  become  that  of  the  man  who 
did  me  the  wrong.     In  other  words,  the  law,  without  having  given   me 
satisfaction  for  my  wrong,  takes  from  me  that  which  was  mine,  and  gives 
it  to  the  wrong-doer.    It  is  sufficient  to  state  the  proposition  to  show  its 
injustice.    It  is  said  that  the  judgment  represents  the  price  of  the  property, 
and  as  the  plau^tifT  has  the  judgment,  the  defendant  should  have  the  prop- 
erty.   But  if  the  judgment  does  represent  the  price  of  the  goods,  does  it 
follow  that  the  defendant  shall  have  the  property  before  he  has  paid  that 
price  ?    The  payment  of  the  price  and  the  transfer  of  the  pn^rty  are,  in 
the  ordinary  contract  of  sale,  concurrent  acts.**    Lovejoy  v.  Murray  was  an 
action  of  trespass,  in  which  the  defendant  pleaded  in  bar  a  judgment  in 
favor  of  the  plainti/T  in  a  former  action  against  a  joint  trespasser;  and  the 
court  concluded  that  "nothing  short  of  satisfaction,  or  its  equivalent,  can 
make  good  a  plea  of  former  judgment  in  trespass,  offered  as  a  bar  in  an 
action  against  another  joint  trespasser,  who  was  not  party  to  the  first 
judgment.** 

In  harmony  with  this  opinion  are  the  decisions  in  the  state  of  Kew  Yonc: 
Thurst  V.  West,  31  N.  Y.  315;  Bank  qf  Behit  v.  Beale,  34  Id.  473;  Maraden 
V.  Cornell,  62  Id.  215.  In  speaking  for  the  court  in  the  latter  citation, 
Folger,  J. ,  uses  the  following  language:  '  *  Where  in  an  action  of  trespeas  for 
the  taking  away  of  personal  property,  or  replevin  therefor  with  an  adkuc 
detinet,  or  trover  for  the  conversion  thereof,  the  owner  has  judgment  for  the 
value  of  the  goods  which  is  paid,  and  the  goods  remain  in  tiie  possession  of 
the  defendant,  the  title  in  the  property  is  changed  and  the  wnmg-doer  be- 
comes the  pwner:  Bishop  v.  Viscountess  Montague,  Cro.  £lia.  824;  Aiiamsv, 
Boughton,  Andr.  18;  Cooper  v.  Shepherd,  3  C.  K  266;  Curtis  v.  <7rDo^  6 
Johns.  168  [5  Am.  Bee.  204];  OsterJumtY,  BoberU,  8  Cow.  43;  Brmsmeadr. 
Harrison,  L.  K.  6  C.  P.  584.**  Laying  down  the  same  rule,  namely,  that  it 
is  the  satisfaction  of  the  judgment  for  the  plaintiff,  and  not  the  judgment 
itself,  in  an  action  of  trover  or  trespass  dt  bonis  asportatis^  which  pisses  ths 
title  to  the  property  are  Hyde  v.  Noble,  13  N.  H.  4d4;  SmUh  v.  Smith,  50 
Id.  212;  S.  C,  51  Id.  571;  Dearth  v.  Spencer,  62  Id.  213;  Sheldon  v.  JTiWe,  J 
Conn.  214  [8  Am.  Dec  176];  Ayer  v.  Ashmead,  31  Id.  447;  Atwater  v.  Tup- 
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par,  45  Id.  144;  Hepburn  ▼.  Seufell,  5  Hum  ft  J.  211  [9  Am.  Deo.  512]; 
Sdimdel  Y.  Sdvmdd,  12  Md.  108;  8phe^  ▼.  Mwrin,  18  AIa.  254;  CMdgmUh  v. 
SfateoM,  39  Id.  183;  Jonta  v.  ifcAX/,  2  Bailey,  466;  Adie»on  v.  ifOZer,  2  O.  S. 
203»  206;  ^ar6  ▼.  /ViA,  8  Blackl  481;  Freeman  on  Judgments,  sea  237. 
Pemwyl^vania,  in  Fox  v.  The  Northern  Libeniea,  3  Watts  ft  8.  103,  107;  /Yoj/d 
▼.  Brawm^  I  Bawle,  121;  ifarM  ▼.  Pier,  4  Id.  286;  and  Michigan,  in  Brady  ▼. 
Wkkmey,  24  Mich.  154;  ireffy<m  ▼.  Woodruf,  33  Id.  315,  seem  to  follow  the 
doetniie  of  the  old  English  caae,  that  the  title  passes  by  the  judgment  merely, 
hot  tibesm  cases  and  othen  like  them  are,  as  has  been  shown,  opposed  to  the 
cnzrent  of  authorities  in  this  country. 

Wkbn  Title  Vxsts. — ^The  next  qnestion  which  occurs  is,  at  what  period  is 
th«  title  to  the  property  vested  in  the  defoiidant  upon  satisfaction  of  the 
judgment  ?    Does  the  title  date  from  the  satisfaction  itself  or  from  the  judg- 
ment, or  does  it  relate  back  to  the  time  of  tbe  conversion  or  unlawful  taking  ? 
The  aettiement  of  this  question  is  of  much  importance  when  the  possible  de- 
terioration or  increase  in  value  of  the  goods,  subsequent  to  the  oon version  is 
considered.     Some  of  the  cases,  proceeding  upon  the  hypothesis  that  the 
proceedings  in  trover  or  trespass  de  bonis  aeportcUis,  are  in  the  nature  of  a 
judicial  sale  of  which  the  judgment  is  conclusive  evidence,  and  which  be- 
comes executed  by  satisfaction  of  the  judgment,  hold  that  the  title  to  the 
property  vested  in  the  vendee,  the  defendant,  at  the  time  of  the  assumed  de* 
livery,  the  time  when  the  property  was  converted.     Other  reasons  offered  for 
the  same  conclusion  have  been  expressed  in  the  following  manner:    '*If  the 
thing  converted  should  from  any  cause,  whether  natural  or  artificial,  be  de- 
stroyed during  the  interval  intervening  between  the  period  of  conversion  and 
the  payment  of  the  judgment,  the  loss  must  be  sustained  by  the  defendant, 
lad  it  would  seem  to  follow  that  if  the  thing  should  improve  in  value  during 
that  period,  the  benefit  ought  to  inure  to  the  defendant,  on  the  principle, 
qtu  senUt  onus,  eentire  debet  et  eommoduTn:"    Per  Dorsey,  J.,  pronouncing  the 
opinion  of  the  court  in  Hepburn  v.  Sewell,  9  Am.  Dec.  512.     On  the  other 
hand  in  the  case  of  AtvxUer  v.  Tupper,  45  Conn.  144,  147,  Carpenter,  J., 
examines  the  same  point  and  says:  **  There  is  no  substantial  reason  for  hold- 
ing that  the  change  of  title,  whenever  it  occurs,  takes  effect  by  relation  at 
the  time  of  the  conversion.     The  only  reason  that  occurs  to  us  is  that  the 
plaintiff  recovers  interest  from  the  time  of  conversion.     But  that  argument 
fails  when  we  consider,  as  we  may,  that  the  interest  is  an  equivalent  for  the 
use  of  the  property  in  the  meantime.     But  we  have  no  occasion  to  discuss 
this  point,  as  we  are  satisfied  that  the  better  rule  is  that  the  title  changes 
"when  the  judgment  is  satisfied.     The  change  of  title  is  by  operation  of  law, 
Ukd  the  law  win  not  deprive  one  of  his  property  without  his  consent  until  he 
reoeivee  compensation.     The  law  gives  him  a  remedy  against  all  the  wrong* 
doeri,  that  remedy  will  be  greatly  impaired  if,  when  he  recovers  judgment 
against  one,  he  thereby  loses  his  claim  against  all  others.     The  operation  of 
SQch  a  principle  would  be  to  compel  him  to  bring  a  joint  action  when  that 
can  be  done,  and  to  deprive  him  of  such  advantages  as  there  may  be  in  bring- 
ing separate  suits.     In  cases  Hke  this,  where  the  wrongful  acts  are  done  at 
different  times  he  must  elect  which  to  sue  and  forego  his  remedy  against  the 
othen.     In  effect  this  is  so,  because,  although  he  may  sue  all,  yet  he  gains 
Aothing  by  it,  as  in  the  end  he  must  make  his  election,  and  take  judgment 
only  against  one.     This  ought  not  to  be  so,  and  therefore  we  say  it  is  not  so. " 
The  case  in  which  this  language  was  used,  presented  facts  which  illustrate 
tbe  severity  of  the  old  mk,  making  the  rendition  of  judgment  pass  the  title 
to  the  defendant.     The  defendant  in  an  action  of  trover  pleaded  a  judgment 
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in  favor  of  the  plaintiff  for  a  prior  conversion  of  the  same  property  by  one 
Miller.  The  defendanti  in  the  present  suit,  was  not  a  party  to  the  fonner 
proceeding;  nor  had  that  judgment  been  satisfied.  The  coonael  tor  the  de- 
fendant ingeniously  urged  that  by  the  judgment  merely  the  title  passed  to 
Miller;  that  such  change  of  title  took  effect,  by  relation,  at  the  time  of 
Miller's  conversion;  and  that,  as  such  conversion  was  prior  to  that  alleged  to 
have  been  committed  by  the  defendant^  there  was  no  property  in  the  plaintiff 
to  support  the  present  action.  So  far  as  Aiwater  v.  Tupper,  holds  the  satis- 
faction of  the  judgment  to  be  necessary  to  a  change  of  title,  it  oorrespoodi 
with  the  principle  heretofore,  stated. 

With  respect  to  the  time  when  the  title  vests,  the  last  cited  decision,  oon- 
sidered  by  the  light  of  other  adjudications,  furnishes  a  rule  which,  it  is  coo- 
ceived,  will  administer  justice  between  the  parties  and  be  supported  by  the 
reason  of  the  majority  of  the  authorities.     With  deference  to  the  opinion  ex- 
pressed by  Judge  Carpenter  in  Atwatet'  v.  Tupper,  it  appears  not  to  be  suffi- 
ciently comprehensive  to  say  that  the  '*only  reason*'  for  the  relation  of  the 
vesting  of  the  title  to  the  time  of  the  conversion  is,  that  the  plaintiff  reooveri 
interest  from  that  time.    To  assert  this  is  to  put  out  of  view  the  varying  con- 
ditions of  the  property  subsequent  to  the  conversion.     It  is  to  be  noticed  that 
that  case  presented  the  fact  of  an  unsatisfied  judgment.   Had  satisfaction  heen 
made  all  the  evils  depicted  by  the  learned  judge  could  not  have  arisen.    It 
was  this  element  of  the  case  that  obviated  the  necessity  of  a  stricter  search 
into  the  solution  of  the  problem  as  to  the  time  when  the  title  ought  to  vest, 
and  rendered  the  decision  of  that  question  unnecessary.    The  date  of  the  con- 
version is  conceived  to  be  the  better  time  at  which  to  fix  the  vesting  of  the 
title  to  the  property  in  the  defendant,  for  it  is  at  that  time  that  the  pLuntiff 
is  deprived  of  the  indicium  of  ownership,  possession,  and  the  defendant's  ben- 
eficial interest  begins.    It  is  at  that  time  that  the  value  of  the  property  to  the 
plaintiff  should  be  determined  in  order  to  ascertain  the  extent  of  the  injury 
then  occasioned;  it  is  compensation  for  this  injury  that  should  vest  the  prt^ 
eity  in  the  defendant  at  the  time  to  which  the  compensation  related.    It  is 
not  intended  to  say  that  the  value  of  the  projierty  at  the  period  of  the  cod- 
version  is  the  sole  measure  of  the  injury  sustained.     Other  dama^;^  may  be 
awarded  on  different  grounds.     But  when  the  action  for  the  unlawful  taking 
is  instituted  the  plaintiff  does  not  look  forward  to  any  future  day  at  which 
to  base  his  calculation  of  the  worth  to  him  of  the  articles  taken.     He  esti- 
mates their  value  at  the  time  they  were  converted,  and  it  would  be  inequit- 
able to  compel  the  defendant  to  pay  for  that  value  and  still  allow  the  articles 
to  remain  the  property  of  the  plaintiff. 

Measure  of  Damages. — The  time  of  the  conversion  or  unlawful  taking 
should  furnish  the  period  at  which  to  commence  the  computation  of  the  ex- 
tent of  the  plaintiff's  injury;  for  so  far  as  the  property  alone  is  concemed,  Iiii 
damage  then  could  not  bo  greater  than  the  value  of  the  fwopeity  then.  Bot 
with  respect  to  the  amount  of  the  recovery,  as  the  wrongful  act  of  the  de- 
fendant has  forced  the  injured  party  to  seek  a  remedy  through  the  roediiun 
of  law,  the  former  ought  not  to  derive  any  benefit  horn  his  unlawful  coo- 
duct  by  the  rise  in  value  of  the  property  taken.  It  is  here  that  the  opimoo 
oi  the  court  in  Ilepburtiv.  Setofllf  supra,  is  to  be  considered.  It  is  there  ob- 
served that  if  the  property  should  be  destroyed  during  the  interval  hetweeo 
the  conversion  and  the  payment  of  the  judgment,  the  loss  must  be  bone  by 
the  defendant. 

This  position  is  consonant  with  reason  and  justice.    Were  it  not  for  Um 
uncalled  for  and  improper  interference  with  the  plaintiflTs  property  on  tbc 
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defendant's  part,  the  loss  as  to  him  would  not  have  occurred.     Of  the  two 
the  plaintiflF  is  the  more  entitled  to  the  protection  of  tho  law.     The  law  cer- 
tainly will  not  lend  its  aid  to  benefit  a  wrong-doer  at  the  expense  of  the  inno- 
cent injared  party.     From  this  it  results  that  any  depreciation  in  the  property 
should  be  bom  by  the  tort-feasor.     Should  the  pro|)erty  by  natural  increase 
become  more  Talnable  than  it  was  at  the  time  when  converted,  it  seems  to  be 
the  better  mle  to  give  the  original  owner,  the  plaintiff,  the  profit  to  be  de- 
rived therefrom.     Otherwise  courts  of  justice  would  be  turned  into  halls  of 
epecnlation,  where  the  most  unworthy  would  secure  the  greatest  reward.     If 
the  value  of  the  property  should  be  enhanced  by  the  labor  of  the  wrong- 
doer, the  same  mle  ought  still  to  aj^ply,  for  tho  same  reason  and  for  the  fur- 
ther reason  that  the  interference  with  the  goods  of  another  is  more  actively 
manifested:  See,  asserting  this  proposition,  Ellis  v.  Wirf,  33  Ind.  127;  Heard 
V.  James,  49  Miss.  236.      These  principles  for  ascertaining  tlie  rights  of 
the  parties  are  not  founded  in  a  presumption  of  sale,  the  important  element 
assoit  being  absent  from  the  proceeding,  but  are  derived  from  a  considera- 
tion of  the  facts  and  of  the  fides  of  all  concerned.     They  resolve  themselves 
into  tluB,  that  one  who  has  tortiously  deprived  another  of  his  property  must 
account  to  him  for  the  value  thereof  when  the  act  was  committed,  together 
with  such  increase  as  the  same  naturally  would  have  received  in  the  hands 
of  the  original  owner,  or  which  was  occasioned  by  the  services  of  the  wrong- 
doer.    Proceeding  in  conformity  with  this  measure  of  damages,  labor  be- 
stowed in  gocKl  faith  upon  the  property  after  its  conversion  should  not  be 
turned  to  tho  plaintiffs  advantage.     He  who  rendered  it  ought  to  be  remu- 
nerated; if  such  labor  could  be  bestowed  by  the  defendant,  it  does  not  seem 
consonant  with  justice  that  he  should  be  compelled  to  pay  for  it. 

Using  this  test  as  one  element  of  the  measure  of  damages  recoverable  by 
the  plaintiff  in  trover,  or  trespass  de  bonis  cutportcUis^  the  term  "full  value," 
as  employed  in  stating  the  principle  that  it  is  the  satisfaction  of  the  judg- 
ment for  the  full  value  of  the  converted  property  that  passes  the  title  to  the 
defendant  will  be  made  clear.     It  can  readily  be  seen  that  a  judgment  in 
favor  of  the  plaintiff  which,  if  satisfied  out  of  the  very  property  converted 
should  leave  a  balance  thereof  in  the  defendant's  hands,  would  by  no  means 
be  jnst,  or  represent  the  value  of  the  property.     This  difficulty  suggested 
ih£lf  in  Fox  v.  The  NorUiem  Liberties,  3  Watts  &  S.  103,  107;  and  the  ex- 
pression, full  value,  is  used  in  Brady  v.  Whitney,  24  Aiich.  154,  and  Baldwin 
V.  Bradley,  69  111.  32.     Tho  case  of  Dearth  v.  Spencer,  52  N.  H.  213,  fur- 
nishes a  good  example  of  requiring  the  full  value  of  the  chattel  to  be  the 
measure  of  damages  so  as  to  pass  the  title  upon  satisfaction  of  the  judgment. 
That  was  an  action  by  the  payor  against  the  payee  for  the  conversion  of  a 
negotiable  note  for  thirty-five  dollars,  the  plaintiff  recovered  judgment  for 
one  cent  damages  and  costs,  which  was  satisfied.     The  court  held  that  the 
judgment  and  satisfaction  did  not  entitle  the  defendant  to  enforce  the  collec- 
tion of  the  note  as  a  valid  outstanding  obligation  against  the  payor.     In  the 
coarse  of  his  opinion,  Smith,  J.,  says:  "If  the  damages  were  given  for  a 
mere  nominal  conversion  it  is  very  clear  that  the  judgment  and  satisfaction 
did  not  vest  the  note  in  the  defendant,     *    *    •    nor  entitle  him  to  collect 
it  of  the  payor.     Ordinarily,  a  judgment  in  trover  for  the  full  value  of  the 
chattel  converted,  followed  by  satisfaction,  vests  the  property  in  the  chattel 
m  the  defendant  as  against  the  plaintiff.     But  *  in  an  action  of  trover  the 
plaintiff  may  not  always  recover  the  full  value  of  the  thing  converted.  *    *    * 
When  it  is  apparent  that  the  value  of  the  chattel  did  not  furnish  the  rule  of 
damages,  and  that  the  judgment  is  for  less  than  tho  value,  there  is  no  ground 
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for  rvgardiag  the  reoovery  of  judgment  as  a  voluntary  sale  of  the  ehattd  b^ 
the  plaintiff,  nor  its  satisfoction  as  a  Gompnlsory  purchase  of  the  chattel  bj 
the  defendant.  In  such  a  case,  neither  the  rendition  nor  the  aatiBfaetioii  of 
the  judgment  transfers  the  property  in  the  chattel  to  the  defendant:  B€tHf  ▼. 
Fish,  8  Blaokl  481;  Sedgwick  on  Damages,  5  ed.  575;  Willea,  JT.,  in  BrmM- 
mead  y.  Harr'mon^  L  R.  6  G.  P.  584,  588;  see,  also,  Lacfm  y.  Barnard^  Crake 
Car.  85;  FUld  v.  Jellhus,  3  Lev.  124."  The  principle  of  this  opinion  is  em- 
braced also  in  the  citations  heretofore  made  in  reference  to  the  effect^  upon 
the  plaintiff's  recovery,  of  the  return  of  the  property  taken.  But  where  it 
appears  that  the  court  has  taken  the  value  of  the  property  into  considefatioB, 
and  has  awarded  damages  which  in  its  judgment  are  sufficient  to  oompoi* 
sate  the  plaintiff  for  the  loss  of  the  property,  this  award  must,  upon  the 
principles  of  res  judkcUa,  be  conclusive.  The  plaintiff  cannot  avoid  the 
effect  of  the  judgment  and  satisfaction  by  showing  that  he  ought  to  have 
been  awarded  a  greater  sum.  The  former  judgment  is  as  conclusive  npon 
the  question  of  value  as  it  is  upon  any  other  issue  determined  by  the  oonrL 

In  ascertaining  the  entire  damages  which  the  plaintiff  is  entitled  to  recover 
in  o^^ons  for  conversion  of  property,  or  trespass  de  bonis  aspoftaUs,  the 
courts  of  the  various  states  have  adopted  different  rules,  some  of  whidi  are 
the  outgrowth  of  statutory  enactment,  while  others  are  influenced  by  the 
precept  of  stare  decisis  of  the  respective  states.  CalifomiA  allows  the  recov- 
ery of  the  value  of  the  property  at  the  time  of  conversion,  with  interest;  or» 
where  the  action  has  been  prosecuted  with  reasonable  diligence^  the  hi^iest 
market  value  between  the  conversion  and  the  verdict:  Bammte  v.  OarraUt 
60  CaL  112.  The  value  at  the  time  of  the  conversion,  and  interest,  is  also 
the  rule  in  Georgia:  Newton  Manttf,  Co,  v.  WhUe,  53  Ga.  396;  and  in  the 
states  represented  by  the  following  decisions:  Booih  v.  Powers,  56  N.  7.  22; 
Moody  V.  CauUc,  14  Fla.  50;  Heard  v.  James,  49  Miss.  238,  declaring  the 
rule  to  be  the  same  in  trespass,  trover,  or  replevin;  Moore  v.  SehnUz,  31  Md. 
418;  Oviatt  v.  Pond,  29 Conn.  479;  Backenstossv.  StahUr,  33  Ps.  St.  25;  Par- 
sons V.  Martin,  11  Gray,  111;  Greenfield  Bank  v.  LeaviO,  17  Pick  1;  StaUv. 
Smith,  31  Ma  566;  Bobinson  v.  Barrows,  48  Me.  186;  Brown  v.  //oyet,  52 
id.  578;  Connor  v.  IlilUer,  11  Rich.  L.  193;  Moore  v.  Aldrich,  25  Tex.  276. 
It  is  stated  in  N,  Y.  Guaranty  Co,  v.  Flynn,  66  K.  T.  653,  that  the  value  at 
the  time  of  the  trial,  and  not  at  any  intermediate  time  between  the  taking 
and  the  trial,  was  the  measure,  with  damages  for  the  detention.  Intsreston 
the  value  of  the  property  from  the  time  of  demand  and  refusal,  is  made  the 
role  in  Northern  Transp,  Co.  v.  Setteek,  52  DL  249. 

Exemplary  damages  are  also  allowed  in  many  instances  in  trespass  de  horns 
and  trover,  where  the  conduct  of  the  defendant  appears  to  be  willfully  diire- 
gardf ul  of  th«3  plaintiff's  rights,  and  the  conversion  or  taking  is  acoompsnifd 
with  circumstances  tending  to  aggravate  the  injury:  Heard  v.  James,  48 
Miss.  236;  Moore  v.  SchuUz,  31  Md.  418;  JUred  v.  Brof,  41  Mo.  484;  N.  T, 
Guaranty  Co.  v.  Flyun,  56  K.  Y.  653;  Schley  v.  Lyon.  6  QtL  630;  UOmamr. 
Barnard,  7  Gray,  554. 
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Ludlow  v.  Van  Gamp. 

[3  Halrbd,  lis.] 

Tbe  Evncr  or  tbx  Statxttb  of  Limitations  is  to  destrc^  the  remedy, 
without  impttixizig  the  right 

Fabol  P&omisb  to  Pat  Basrkd  Bokd. — A  bond  barred  bj  the  ststnte  of 
limitatioiia,  and  upon  which  no  payments  ha^e  been  made^  is  not  a  suffi- 
dflnt  consideration  to  support  an  action  upon  an  express  promise  to 

1*7  i*-     . 

Dkbt  on  a  bond.  The  judgment  of  the  court  of  common 
pleas  was  rendered  for  the  defendant,  from  which  the  plaintifi 
took  a  writ  of  error.    The  opinions  state  the  case. 

Wood,  for  the  plaintiff  in  error. 
Vrooniy  coTUra. 

EiBXPATBicKy  C.  J.  This  is  an  action  of  debt.  The  declara- 
tion contains  three  counts.  The  first  is  upon  a  bond  dated 
June  6, 1725,  in  the  usual  form.  The  second  sets  forth  the 
same  bor  d,  and  charges  that  after  the  expiration  of  sixteen 
years  i^/Vi  the  date  thereof,  no  money  having  been  paid  there- 
on, th^  defendant  expressly  undertook,  and  well  and  faithfully 
prc«iiised,  etc.,  to  pay,  etc.,  and  the  third  count  is  for  money 
lent,  oto. 

Tc  the  second  of  these  counts  there  is  a  demurrer,  a  joinder 
in  demurrer,  and  judgment  thereupon  in  the  court  below  for 
the  defendant. 

The  demurrer  is  founded  upon  the  act  for  the  limitation  of 
actions,  in  which  it  is,  among  other  things,  enacted  **  that  any 
action  of  debt  upon  any  obligation,  with  condition  for  the  pay- 
ment of  money  only,  shall  be  commenced  and  sued  within  six- 
teen years  next  after  the  cause  of  action  shall  have  accrued, 
and  not  after;"  unless  some  payment  shall  have  been  made  on 
such  obligation,  and  then  only  within  sixteen  years  after  such 
payment. 

Statutes  of  limitation,  with  respect  to  contracts  for  the  pay- 
ment of  money,  are  founded  upon  the  presumption  that,  after 
ro  long  a  time  as  that  limited,  the  money  must  have  been  paid. 
They  do  not  avoid  the  contract  nor  annul  the  debt,  but  merely 
withhold  the  remedy. 

The  moral  obligation  to  pay,  therefore,  remains  the  same, 
though  the  law  will  not  lend  its  aid  to  enforce  it;  nam  vigUanti'' 
bus  et  non  dormientibus  aubserviunt  leges.  This  is  not  only  the 
view  which  our  books  give  us  of  this  subject,  but  it  is  also  the 
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general  sentiment  of  mankind,  founded  upon  social  principle; 
and  hence  we  find  that  the  statutes  of  limitation  have  been 
commonly  called,  by  the  people,  the  rogues'  law;  and,  indeed^ 
when  they  are  used  to  protect  a  man  from  the  payment  of  a 
subsisting  debt,  we  cannot  much  dispute  the  justice  of  ihe 
appellation. 

In  an  anonymous  case  in  1707,  Salk.  154,  it  was  holden  by 
the  then  lord  chancellor,  that  if  one  by  will  or  deed  subject  his 
lands  to  the  payment  of  his  debts,  debts  barred  by  the  statate 
of  limitations  shall  be  paid;  for  they  are  debts  in  equity,  and 
and  the  duiy  remains,  the  statute  hath  not  extinguished  that» 
though  it  hath  taken  away  the  remedy.  In  the  case  of  the 
Assignees  of  England  y.  England,  in  1770,  Burr.  2628,  Iiord 
Mansfield  says:  ''It  is  settled  that  the  statute  of  limitations 
does  not  destroy  the  debt;  it  only  takes  away  the  remedy." 
Aston,  Willes  and  Blackstone  concurred  in  this  opinion,  and 
said  that  the  debt  still  subsisted,  though  the  remedy  was  taken 
away.  In  the  case  of  Morris  v.  Gondii,  in  the  chancery  of  New 
Jersey,  there  was  a  bond  and  mortgage  outstanding  for  sixteen 
years  and  more,  without  payment,  and  upon  bill  filed  for  fore- 
closure, it  was  insisted,  upon  this  very  act,  that  the  reooveiy 
upon  the  bond  was  barred,  and  the  debt  gone,  and  that  there- 
fore there  could  be  no  remedy  upon  the  mortgage.  But  this 
argument  was  too  fiimsy  for  the  present  chancellor;  he  held 
that  though  the  action  of  debt  upon  the  bond  was  barred,  yet 
the  debt  still  subsistc^d,  and  was  not  gone;  and  as  there  was 
another  remedy,  which  was  not  barred  by  the  act,  that  is  a 
subpena  in  equity  upon  the  mortgages,  he  decreed  the  debt 
to  the  complainants. 

If  this  be  so,  the  only  remaining  question  will  be,  whether  a 
bond  debt  thus  subsisting,  for  the  recovery  whereof  an  action 
of  debt  at  law  is  barred  by  the  statute,  will  be  a  sufiicient  con- 
sideration for  an  actual  or  express  promise.  I  say  an  actual 
or  express  promise,  for  I  think  it  must  be  admitted  that  it  is 
not  such  a  duty  as  will  raise  what  is  called  an  assumpsU  in  ihe 
law,  that  is  to  say,  an  implied  promise  raised  by  the  law  upon 
the  duty  itself.  And  upon  this  question,  I  think,  there  would 
be  no  great  difficulty,  even  though  we  had  no  precedent  to 
guide  us. 

If  it  were  stripped  of  all  authorities,  as  Judge  BuUer  says, 
one  would  think  it  might  be  resolved  by  inquiring,  simply, 
**  whether  the  law  be  a  rule  of  justice,  or  whether  it  be  some- 
thing that  acts  in  direct  contradiction  to  justiee,  eqoi^  and 
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oonseienee;"  bat  we  are  not  left  without  authority.  In  the 
case  of  Hawkes  ▼.  Sawndeis,  in  1775,  Cowp.  289,  Lord  Mans- 
field, in  examining  this  subject,  says:  **  When  a  man  is  under 
a  legal  or  equitable  obligation  to  pay,  the  law  applies  a  promise, 
though  none  was  actually  made.  Where  a  man  is  under  a 
moral  obligation,  which  no  court  of  law  or  equity  can  enforce, 
and  actually  promises  to  pay,  the  honesty  and  rectitude  of  the 
thing  is  a  consideration.''  Thus  clearly  distinguishiug  between 
the  consideration  upon  which  the  law  will  imply  a  promise,  and 
the  consideration  upon  which  it  will  support  a  promise  actually 
made. 

And  the  distinction  is  this,  that  in  all  cases  where  the  duty  or 
obligation  is  such  as  that  a  court  of  law  or  a  court  of  equity  can 
grant  relief,  the  law  will  raise  a  promise;  but  that  in  all  cases 
where  the  duty  or  obligation  is  such  that  neither  a  court  of  law 
nor  a  court  of  equity  can  grant  relief,  but  it  rests  on  the  con- 
science only,  there  the  law  will  not  raise  a  promise,  but  yet  will 
support  a  promise  actually  made  upon  the  ground  of  moral  ob- 
ligation. If  a  man,  says  Lord  Mansfield,  promises  to  pay  a  just 
debt,  the  recovery  whereof  is  barred  by  the  statute  of  limita- 
tions, or  a  debt  contracted  during  his  minority,  or  a  debt  from 
which  he  is  discharged  by  a  certificate  of  bankruptcy,  or  if  he 
promises  to  perform  a  secret  trust  for  which  no  subpena  lies» 
or  a  trust  Toid  by  the  statute  of  frauds,  in  all  these  cases  he  is 
bound  by  his  promise.  The  moral  obligation  is  a  sufficient  con- 
sideration. In  some  of  these  cases  too,  if  not  in  all,  it  is  mani- 
fest that  the  action  must  be  founded,  not  upon  the  original 
contract  or  obligation,  for  the  remedy  upon  iliat  is  gone,  but 
upon  the  subsequent  promise  to  pay. 

Upon  the  reason  of  the  thing,  therefore,  as  well  as  upon  the 
uniform  and  unequivocal  course  of  decision  in  the  books,  I  am 
of  the  opinion  that  the  judgment  of  the  court  below  must  be 
reversed,  and  that  the  judgment  of  this  court  be  entered  for  the 
plaintiff. 

FoBD  J.  The  defendant  made  a  bond  many  years  ago,  but 
had  paid  nothing  on  it  for  principal  or  interest  within  sixteen 
years  next  before  the  commencement  of  this  suit. 

The  statute  of  1799,  Bev.  Laws,  411,  sec.  6,  enacts,  ''that 
every  action  of  debt  on  any  obligation  for  the  payment  of  money 
only,  shall  be  commenced  within  sixteen  years  next  after  the 
cause  of  such  action  shall  have  accrued,  and  not  after;  bat  if  any 
payment  shall  have  been  made  on  such  specialty  within  or  after 
said  period  of  sixteen  years,  then  an  action  on  such  specialty 
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within  sixteen  years  after  such  payment  shall  be  good  and 
effectual  in  law,  and  not  after."  This  statute  took  away  all 
remedy  on  the  bond  itself,  and  therefore  the  plaintiff  laid  a  sec- 
ond count  in  the  declaration,  charging  that  the  defendant  made 
such  a  bond,  and  in  consideration  thereof,  afterward »  only  a 
ehort  time  before  the  commencement  of  the  suit,  promised  to 
pay  it.  To  this  count  the  defendant  put  in  a  demurrer,  which 
raises  the  question  whether  such  a  promise  is  su£Scieut  to  main- 
tain an  action.    I  am  of  opinion  it  is  not. 

The  rule  of  law  was  never  doubted,  so  far  as  I  know,  that 
every  indebiUUiLS  assumpsit  must  state  the  cause  for  which  the 
debt  accrued,  as,  that  it  was  for  money  lent^  goods  sold  and 
delivered,  work  and  labor  done  and  performed,  or  whatever  else 
was  the  cause  of  the  debt,  and  if  the  count  omits  to  state  the 
cause  or  consideration  of  the  debt,  the  judgment  becomes  a  nul- 
lity, and  may  either  be  arrested  in  the  same  court  or  reversed 
•on  a  writ  of  error:  BuL  N.  P.  128,  Gro.  Ja.  206.  Now  this  court 
sets  out  that  the  defendant  was  indebted  by  bond,  but  a  bond 
is  only  the  evidence  of  a  debt,  and  not  the  cause  or  considera- 
tion. To  say  that  the  defendant  was  indebted  by  bond  is  no 
more  a  disclosure  of  the  consideration  than  to  say  he  was  in- 
debted by  book,  therefore  the  count  is  defective  in  sabstance 
and  wholly  insufficient  to  maintain  an  assumpeit.  But  this 
count  is  liable  to  another  objection,  which  is,  that  a  promise  to 
pay  a  remedy  is  void.  A  suit  was  once  brought  on  a  promise  to 
pay  a  judgment,  and  it  was  called  by  the  court  '*  a  new  species 
of  action,"  '*  an  attempt  to  turn  a  judgment-debt  into  a  debt  by 
simple  contract,"  and  with  one  voice  the  action  was  put  out  of 
court:  Cowp.  128. 

It  is  said  that  the  defendant  is  under  a  moral  obligation  to 
pay  the  debt,  notwithstanding  the  act  of  the  legislature  bars  the 
remedy  on  the  bond.  Can  there  be  a  greater  reproach  than  to 
charge  the  legislature  with  denying  a  remedy  for  a  moral  obli- 
gation or  duty?  And  how  is  the  charge  supported?  A  bond 
imports  a  legal  obligation  to  pay,  but  how  does  it  import  a 
moral  one  ?  Some  bonds  are  given  to  procure  the  commission 
of  crime;  some  to  maintain  houses  of  ill-fame  and  procure  their 
victims;  some  are  obtained  by  fraud,  and  many  by  mistake  in 
the  settlement  of  accounts.  What  moral  obligation  is  in  these? 
Every  bond  imports,  prima  facie  I  admit,  a  legal  obligation  to 
pay  the  money,  but  as  to  the  morality  on  which  it  is  founded,  it 
may  be  moral  or  it  may  be  immoral,  and  the  obligation  itself  is 
no  proof  of  either.  How,  therefore,  does  being  indebted  by 
bond  show  a  moral  obligation  ? 
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It  is  said  that  ooarts  of  law  always  allowed  a  simple  contract, 
after  it  had  been  barred  by  the  statute  of  limitations,  to  be  re- 
▼ived  by  a  new  promise,  in  consideration  of  the  old  debt  or 
duty;  and  therefore  a  bond  may  be  revived  in  like  manner. 
Bat  the  analogy  does  not  hold;  for  if  the  way  to  revive  an  old 
promise  is  by  making  a  new  one,  then  the  way  to  revive  an 
old  bond  is  by  making  a  new  one  ? 

The  analogy  between  reviving  a  bond  and  a  promise  fails 
in  another  respect;  for  on  a  new  promise,  the  declaration  must 
set  out  a  moral  consideration  or  duty,  as  for  money  lent,  or 
whatever  it  is;  and  the  honest  consideration  so  stated  in  the 
count,  and  proved  on  the  trial,  was  what  first  induced  courts 
of  justice  to  support  the  new  promise,  in  evasion  of  the  statute 
of  limitations.  But  if  a  promise  is  to  revive  a  bond,  the  con- 
sideration, or  considerations,  as  there  are  often  many,  for 
which  the  bond  was  given,  ought  to  be  dispensed  with,  in  pity 
to  the  frailly  of  human  memory,  after  sixteen  or  twenty  years, 
to  say  nothing  of  the  misrepresentation,  and  even  perjury,  that 
might  be  let  in  with  the  proof  of  such  stale  transactions.  But 
if  the  proof  of  a  moral  consideration  be  so  difficult  as  to  be 
dispensed  with,  on  the  part  of  the  plaintiff,  how  is  the  de- 
fendant to  show  that  the  consideration  of  the  bond  was 
immoral  and  corrupt,  after  the  bond  against  him  has  been 
kept  back  for  sixteen  or  twenty  years,  till  perhaps  his  witnesses 
are  dead?  As  to  his  having  promised  to  pay  the  bond,  we 
know  that  the  promise  is  hardly  ever  a  direct  one;  it  is  to  be 
made  out  by  circumstances;  and  the  subtilties  are  so  very  fine 
concerning  what  amounts  to  evidence  of  a  promise,  that  a  plain 
man  can  hardly  open  his  mouth  without  letting  out  something 
that  would  be  called  evidence  to  be  left  to  a  jury.  Such  evi- 
dence is  admissible  to  prove  a  promise  after  six  years,  and  the 
rule  would  be  the  same  after  sixteen. 

Ck>urts  of  justice  should  not  allow  that  any  statute  is  con- 
trary to  moral  obligation;  by  yielding  to  this  conceit  in  relation 
to  the  statute  of  21  Jac.  I.,  for  barring  simple  contract  demands 
after  six  years,  they  spun  and  wove  theories  so  thin,  so  subtile, 
and  so  full  of  light  and  shade  about  revivals  (after  death  by  the 
statute),  and  about  equivocal  sayings  that  might  be  evidence  of 
a  promise,  though  none  was  directly  made,  that  a  man  must  be 
wiser  than  Solomon,  and  as  circumspect  as  Argus,  to  reap  the 
least  benefit  from  that  statute;  in  fact,  they  converted  a  statute 
made  for  the  limitation  and  stopping  of  actions  into  the  occa- 
sion of  a  thousand   lit^ations,  and  later  judges  regret  that 
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their  predeoessors  had  not  adhered  to  the  plain  rale  of  the 
statute,  and  not  been  allured  away  from  it  by  this  moral 
phantom. 

We  have  now  a  statute  limiting  actions  on  bonds  to  sixteen 
years;  as  yet  we  are  bound  by  no  prior  decision  upon  it;  we 
have  before  us  the  first  case;  if  we  divide  bonds,  like  simple 
contracts,  into  soul,  into  body,  and  allow  that  the  statute  may 
kill  the  body,  but  has  no  power  over  the  soul  or  moral  part;  if 
we  plunge  bonds,  after  sixteen  years,  into  that  troubled  ocean 
where  simple  contracts,  after  six  years,  hare  found  no  rest,  we 
shall  have  less  excuse  than  our  predecessors  had,  and  succeed- 
ing judges  will  cast  the  blame  of  the  precedent  onus  who  made 
it.  My  opinion  therefore  is,  that  the  bond  and  debt  are  iden- 
tical and  inseparable,  so  that  the  legal  destruction  of  one  is 
the  destruction  of  the  other;  that  the  statute,  in  banizig  the 
remedy  for  the  debt,  intended  to  bar  the  debt  itself,  the  moral 
duty,  or  whatever  it  may  be  called;  and  nothing  will  revive  it 
but  giving  a  new  security  that  imparts  a  consideration  on  the 
face  of  it,  such  as  a  bond,  or  a  note,  which,  if  received  in  pay- 
ment, revives  the  debt  within  the  words  of  the  statute. 

Let  the  judgment  of  the  common  pleas  be  afiSrmed. 

Judgment  affirmed. 

Eftbci  of  the  Statutb  of  LnoTATioink — Ttmt  the  itotate  of  limitatkni 
takes  away  the  remedy  without  deatroyizig  the  debt,  la  unqiteetionable:  ffm' 
drieka  v.  Conutoek,  12  Ind.  238;  Ccuon  v.  Hunter,  46  Ma  467;  Lard  v.  Shaler, 
3  Conn.  134;  BetUinck  v.  Franklin,  38  Tex.  458;  BnteheU  v.  Datria,  21  Pick. 
410;  Belknap  v.  OUaaon,  11  Conn.  160;  Sidi^l  \.  CarHio,  42  CaL  493;  McSI^ 
moyle  v.  Cohen,  13  Pet  312;  Johnaan  v.  A,  ds  8.  R.  B,  Co,,  54  K.  Y.  416. 
.  Hence,  if  an  obliger  has  a  remedy  other  than  the  barred  action,  he  may  still 
pursue  it.  A  pledgee's  rights  to  retain  the  pledged  property,  and  to  make  it 
produce  a  satisfaction  of  the  debt,  is  not  terminated  by  the  operation  of  the 
statute  of  limitations:  Spears  v.  Hartley,  3  Esp.  81;  /ones  v.  Mertkani^ 
Bank,  4  Robt.  221.  A  mortgi^pee  holding  the  legal  title,  may  foreclose  the 
mortigagor's  equity  of  redemption,  though  the  action  on  the  debt  be  baired: 
PraU  V.  Huggins,  29  Barb.  277;  Belknap  v.  Oleawn,  11  Conn.  160;  Miekigam 
Ins.  Co.  V.  Brown,  11  Mich.  265;  Sparks  v.  Pico,  1  McAllister,  497;  ^Imy  t. 
Wilbur,  2  W.  &  M.  371;  T/iayer  v.  Mann,  19  Pick.  535;  Eattnum  v.  Fbaler, 
8  Met.  19;  Bush  v.  Cooper,  26  Miss.  611;  and  under  like  ciroiimstances  a  trus- 
tee may  sell  the  trust  estate  to  pay  a  debt  for  the  security  of  which  the  trust 
was  created:  Bush  v.  Cooper,  26  Miss.  611;  Bank  qf  Metropolis  v.  OuUschlickt 
14  Pet.  32.  But  the  distinction  between  prescription  and  limitation  must 
not  be  overlooked.  The  former  affects  the  right  as  weU  as  the  remedy; 
'  hence,  if  adverse  possession  of  real  or  personal  property  be  held  for  sodi 
time,  and  under  such  circumstances,  that  the  former  owner  can  no  longer 
Tnftintjim  au  actiou  for  its  recovery,  his  title  is  thereby  divested,  and  pawed 
to  the  adverse  holder:  Dillinga  v.  Hall,  7  CaL  1;  NeMsby  v.  BUUxy,  3  H.  &  M. 
57;  Arringion  v.  L'utcom,  34  Cal.  365;  LeffingweU  v.  Warren^  2  Black,  006; 
leading  article  in  4  Cent.  Law  Jour.  p.  412. 
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Kew  Pkobose  to  Rivtvb  ▲  Specialtt.— The  chief  qneetion  determined 
in  Ludlow  v.  Van  Camp,  namely,  that  a  new  promise  will  not  revive  a  cauae 
of  action  founded  on  a  specialty,  does  not  seem  to  have  been  i1i«fln—«H  else- 
where. Probably  this  is  because  specialties  ars  not  nsiially  regarded  aa  being 
within  the  statute:  Angell  on  Lim.  sees.  79  to  84. 


State  Bank  of  Elizabeth  v.  Ayers. 

[3  Halsxcd,  130.] 

KoTZCX  TO  Indobseb  bt  Mail. — Where  a  notary  protests  a  note  for  non- 
payment, and  transmits  notice  thereof  by  the  next  mail  to  the  holder 
resident  at  another  town,  a  notice  by  such  holder  to  the  indorsersent  by 
the  mail  next  after  the  receipt  of  the  notice  by  the  holder,  will  be 
sufficient. 

Evidence  ov  Sendino  KoncE. — Where  the  evidence  of  the  mailing  the  no- 
tice to  the  post-office  nearest  the  indorser's  residence,  was  the  testimony 
of  the  cashier  of  a  bank,  who  testified  that  it  was  his  custom  to  send 
notices  to  the  post-office  nearest  the  indorser's  residence,  and  believed 
that  he  did  so  in  the  present  instance,  and  the  jury  found  for  the  plaint- 
iff, the  court  will  not  set  the  verdict  asid^ 

Usury  Astbotino  Kew  Note. — ^Where  one  pays  part  of  a  usurious  note  and 
gives  a  new  note  for  the  residue,  the  new  note  will  not  be  infected  by 
the  usury. 

Usimious  I>QOOTmT  ov  Note. — ^Where  a  bank  discoimts  a  note  at  the  usual 
rate  of  interest  upon  condition  that  the  person  offering  the  note  for  dis- 
oonnt»  shall  receive  post  notes  payable  at  forty-five,  sixty  and  ninety 
days  as  cash,  and  the  said  post  notes  are  received  and  paid  as  cash,  the 
note  discounted  is  usurious. 

AcnoN  against  the  indorser  of  a  promissory  note. 
The  opinion  states  the  case. 

Scudder  and  Frelinghuysen,  for  the  plaintiff. 

Wood  and  Scott,  contra. 

FosD,  J.  A  note  of  two  thousand  five  hundred  doUars  was 
made  by  Jaques  and  Freeman  to  Jacob  Shute,  and  indorsed  by 
Jacob  Shute,  Bichard  Jacques,  P.  Ailing,  and  Frazee  Ayers,  to 
the  state  bank  of  Elizabethtown.  Being  afterwards  protested 
for  non-payment,  and  an  action  brought  on  it  by  the  bank 
against  Frazee  Ayers,  the  last  indorser,  he  set  up  a  defense 
against  it  on  the  three  following  grounds:  That  notice  of  pro- 
test was  not  sent  to  him  in  due  time;  that  it  was  not  sent  to  the 
nearest  post-office,  and  that  the  note  was  usurious.  A  verdict 
having  passed  against  him  at  the  circuit,  he  now  moves  to  have 
it  set  aside  for  the  foregoing  reasons. 

The  first  is,  because  notice  of  the  protest  was  not  sent  to  him 
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in  due  time.  It  appears  that  the  bank  sent  the  note  in  qaestion, 
and  had  it  protested  by  a  notary  in  New  York  where  the  makezs 
resided;  and  the  notary  transmitted  notice  of  protest,  by  next 
mail  to  the  bank  of  Elizabeth,  who  transmitted  it,  by  the  next 
mail  after  they  received  it,  to  the  indorser.  Now  it  is  manifest 
that  Mr.  Ayers  would  have  received  the  notice  one  day  earlier^ 
if  the  notuy  had  sent  it  to  him  instead  of  its  being  sent  to  the 
bank,  and  by  the  bank  to  him.  I  conceive,  however,  that  the 
course  adopted  was  by  no  means  an  improper  one,  inasmucli 
as  a  notary  is  required  to  give  notice  of  protest  only  to  the 
holder.  This  point  is  so  fully  settled  in  2  John.  Cas.  1;  Tunno 
V.  Lague^  5  Mass.  167  [1  Am.  Dec.  141],  and  the  cases  collected 
in  Chitty  on  Bills,  236,  a,  as  to  preclude  any  reasoning  on  the 
subject,  the  disturbance  of  which  might  become  prejudicial  to 
commerce.  If  a  notary  transmit  notice  to  the  indorser,  as  earljr 
as  it  could  have  been  received  by  the  mail  from  the  holder,  it 
will  certainly  be  good  and  valid,  but  he  is  not  obliged  to  do  it» 
and  the  notice  having  been  transmitted  by  him  to  the  bank,  and 
by  the  bank  to  the  defendant,  respectively,  in  due  time,  remoTes 
all  objection  to  the  verdict  on  this  ground. 

The  second  reason  is,  that  the  letter  for  Mr.  Ayers  was  not 
directed  to  the  nearest  post-office.  It  seems  to  be  agreed  on  by 
the  parties  that  Mr.  Ayers  resided  four  miles  from  the  post- 
office  at  Woodbridge,  and  five  miles  from  the  post-offioe  at 
Bahway,  and  that  he  did  not  reside  in  any  poet  town.  And  an 
objection  was  raised  against  considering  a  letter  by  mail,  as  any 
notice  to  him,  or  persons  having  residences  like  him,  who  were 
entitled,  it  was  argued,  to  notice  by  a  personal  service.  But  I 
apprehend  this  would  be  to  make  a  change  in  established  law, 
to  which  the  legislative  branch  of  the  government  is  alone  com- 
petent; and  certainly  no  other  wisdom  could  prescribe  the  dis- 
tance beyond  a  post-office  to  which  notice  by  letter  shoold 
extend,  or  where  it  should  stop,  and  the  distracting  method  by 
personal  service  should  commence.  The  judicial  branch  must 
be  governed  by  principles  and  precedents  in  the  law  merchant 
that  are  already  established.  And  if  principles  and  precedents 
have  established  any  rule  whatever  among  merchants,  it  is  cer- 
tainly one  that  if  the  indorser  live  in  a  city  or  place  different 
from  tho  holder,  he  may  be  served  with  notice  by  letter,  directed 
to  the  post-office  which  is  nearest  to  his  place  of  residence.  See 
the  principle  fully  stated,  with  all  the  cases  collected  upon  it, 
in  Chitty  on  Bills.  Considering  the  amount  in  bills  of  exchange 
and  negotiable  paper  resting  every  day  for  salvation  on  this  nni- 
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piineiple,  it  ought  not  to  be  ehaken  or  altered  without 
the  most  imperious  reasons;  and  yet  there  are  none  in  my  view 
of  that  description.  If  persons  residing  far  from  a  post  town, 
aside  from  the  common  walks  of  gregarious  commerce,  will 
give  their  names  in  guarantee  of  commercial  paper,  it  is  better 
they  should  be  held  to  inquire  for  letjters  at  the  nearest  post- 
office,  aboDt  the  time  such  paper  comes  to  maturity,  than  that 
the  holder  ahould  be  compelled  to  send  a  special  messenger 
fifty  or  one  hundred  and  fifty  miles  to  serve  personal  notice; 
or  that  an  established  system  of  notices,  sufficiently  complex 
abeadj,  should  be  forced  to  give  way  to  the  introduction  of 
novel  exceptions  imposing  burthensome,  expensive  and  hazard- 
ous duties  on  all  men  of  business,  merely  out  of  favor  to  eccen- 
tric residences.  The  whole  matter  is  therefore  reducible  to  the 
simple  point  whether  notice  was  directed,  in  this  case,  to  the 
post-office  nearest  to  Mr.  Ayers'  residence.  The  proof  of  it 
was  attempted  by  only  one  witness,  and  that  was  the  cashier  of 
ihe  bank  who,  instead  of  being  positive,  at  this  distance  of 
time,  to  which  of  the  two  post-offices  he  directed  the  letter, 
oould  testify  only  that  it  was  his  custom  and  practice  to  send 
to  the  nearest  post-office.  This  was  circumstantial  evidence 
for  the  jury  to  consider  of,  and  was  certainly  entitled  to  con- 
siderable weight.  In  5  John.  875  [MUler  v.  Hockley,  4  Am. 
Dec.  372],  the  court  reposed  on  what  a  notary  declared  to  be 
his  uniform  practice.  It  certainly  afforded  a  strong  presumj)- 
tion  of  the  fact,  and  disables  me  to  say  that  I  am  at  all  discon- 
tented with  the  verdict  in  this  particular. 

The  third  reason  assigned  is  that  the  note  is  usurious.  It 
appears  that  Jaques  and  Freeman  offered  a  note,  by  the  same 
ntakers  and  indorsers,  of  eight  thousand  dollars,  for  discount 
at  the  bank,  and  could  not  obtain  the  accommodation  until  they 
proposed  to  accept  post-notes  at  forty-five,  sixty  and  ninety 
days,  as  cash;  but  under  this  agreement  it  was  discounted  at 
the  nsnai  rate  of  interest,  and  post-notes  at  forty-five  days  paid 
for  one  third,  at  sixty  days  for  another  third,  and  at  ninety  days 
for  the  remainder.  When  the  discounted  note  became  due,  a 
payment  of  two  thousand  dollars  was  made  by  way  of  curtail- 
ment, and  a  note  of  less  amount  given  in  lieu  of  it  by  the  same 
parties.  Thus  were  existing  notes  often  curtailed  in  part  by 
cash,  and  new  notes  given  for  diminished  remainders,  until  the 
parties  came  to  owe  the  bank  only  two  thousand  five  hundred 
dollars,  for  which  they  gave  the  note  in  question.  Now  seven 
per  cent,  was  the  highest  premium  that  could  be  lawfully  taken 
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on  the  first  note  of  eight  thousand  dollars,  and  jet  the  banl 
connected  an  agreement  with  it  that  gave  them  interest  for  on 
hundred  and  ninety-five  days  on  one  third  of  the  post-noteu 
which  additional  benefit  rendered  that  note  most  groesly  usu 
rious,  and  Jaques  and  Freeman  were  under  no  obligation  to  paj 
it  if  they  had  not  pleased.  In  the  case  of  Jdaithews  v.  Griffith 
Peake,  200,  a  post-note,  payable  only  three  days  after  date,  be 
ing  an  additional  advantage  beyond  lawful  interest,  was  holdei 
to  be  clearly  usurious. 

But  Jaques  and  Freeman  have  voluntarily  paid  off  that  cur^ 
rupt  note  and  entered  into  another  agreement  or  secun'tT, 
whereby  the  firm  ground  on  which  they  stood  is  given  up  for 
another  that  is  essentially  different.  The  question  is  noir, 
whether  any  corrupt  agreement  attended  the  making  of  the 
present  note,  and  as  none  is  pretended,  it  becomes  diAcoit. 
or  impossible,  to  bring  a  note  that  is  lawful  on  the  face  of  it, 
and  had  no  agreement  connected  with  it,  under  the  words  and 
lash  of  the  statute,  which  speaks  of  a  note  whereon  or  wherebv 
a  greater  benefit  is  reserved  or  taken.  The  first  note  came 
within  these  words,  and  was  as  different  as  it  could  well  be  from 
the  last,  in  this  view  of  them.     So  far  we  can  go  on  pzincipie. 

But  the  corrupt  note  is  alleged  to  be  the  consideration  on 
which  the  present  one  is  founded,  and  that  it  is  tainted  with  ihe 
original  infection.  In  support  of  this  doctrine  the  case  of  Tai^ 
V.  WeUing  is  relied  on,  from  3  Tenn.  Bep .  537,  and  it  would  seem 
to  govern  the  present  if  its  authority  were  not  questionable. 
But  I  have  two  remarks  that  diminish  the  validity  of  this  cue, 
in  my  opinion,  exceedingly.  One  is  that  the  contract  therein 
being  a  lawful  one,  and  no  case  of  usury  before  the  court,  their 
speculations  were  merely  gratuitous,  and  not  considered  so 
carefully  as  if  they  had  been  made  on  a  point  in  the  cause. 

Another  reason,  strong  in  itself,  and  eminently  corroboratiTe 
of  the  former,  is,  that  the  same  court  virtually  retracted  tboeo 
ideas  afterwards,  when  coming  over  the  doctrine  of  secaiitiea 
substituted  for  prior  ones,  wherein  they  recognize  the  difficaitr 
of  bringing  these  new  securities  within  the  words  of  the  statute, 
and  add,  that  if  by  ascending  indefinitely  through  a  line  of 
connected  mortgages,  to  a  remote  one  that  had  a  speck  of  ostirr 
in  it,  that  speck  might  be  deified  down  to  a  present  one,  it 
might  endanger  half  the  titles  by  mortgage,  in  the  nation.  And 
it  is  a  fact,  that  the  speculations  of  the  court  in  HUe  v.  Wellin^jt 
were  retracted  virtually  afterwards,  and  are  contradicted  hx  oil 
subsequent  cases.      Thus,  in  Barnes  v.  Headbj^  2  Taun.  1^ 
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Webb  on  lending  out  nine  hundred  pounds  on  lawful  interest, 
merged  moreover  to  himself  certain  large  commissions;  but,  on 
betog  threatened  with  a  prosecution  for  usuiy,  he  surrendered 
Us  uBorioas  agreement  and  securities,  and  took,  in  lieu  thereof, 
a  new  eecaiify  for  only  the  nine  hundred  pounds,  with  lawful 
interest.  It  was  argued,  that  the  consideration  of  this  new 
bond  was  contained  in  the  former  corrupt  agreement,  and 
fonned  a  material  part  and  parcel  of  it.  But  the  court  adjudged 
the  first  and  last  call  to  be  materially  different;  that  the  first 
was  usurious,  corrupt  and  void,  under  the  statute,  but  the  last 
had  in  it  nothing  to  which  the  words  of  the  statute  could  apply. 
So  in  the  case  of  Wright  v.  Wheeler,  1  Camp.  165.  Wright  on 
lending  one  thousand  pounds,  took  a  bond  on  interest  and  also 
a  promise  of  fifty  pounds  a  year,  as  salary  for  a  clerkship  in 
which  he  was  not  expected  to  officiate;  but  growing  alarmed 
^ter  he  had  received  the  salaiy  for  one  year,  he  refunded  it, 
and  gave  up  his  old  securities,  and  received  in  lieu  of  them  a 
bond  for  the  exact  money  he  had  lent;  and  the  court  decided 
that  this  last  bond  had  nothing  in  it  to  which  the  words  of  the 
statute  could  apply.  The  case  of  Culhberl  v.  Haley,  8  T.  B.  390, 
is  stronger  still.  Cuthbert  took  an  assignment  of  a  note  that 
had  been,  without  his  privity,  usuriously  made  by  one  Haley, 
and  Haley  might  therefore  have  avoided  it,  if  he  pleaded,  yet 
he  voluntarily  gave  Cuthbert  a  bond  for  the  same  money,  which 
had  not  been  agreed  upon  when  the  usurious  note  was  made, 
nor  was  it  a  device  shift,  or  contrivance  that  had  been  agreed 
on  in  order  to  evade  the  statute,  and  the  court  held  that  a  new 
security  was  always  valid  if  it  had  not  been  agreed  on  before 
hand,  as  a  device  to  evade  the  statute.  The  ablest  of  our 
American  tribunals  have  coincided  with  these  decisions  and 
reasons. 

In  the  case  of  Bearce  v.  Barstow,  9  Mass.  48  [6  Am.  Dec.  25], 
one  Byram  gave  a  note  to  Bearce  of  four  hundred  dollars,  on 
which  he  agreed  to  pay  twenty-four  per  cent,  interest;  and 
when,  at  the  end  of  the  year,  it  amounted  to  four  hundred  and 
ninety-siz  dollars,  Byram  got  one  Barstow,  who  owed  him 
money,  to  take  it  up  for  him.  This  Barstow  did,  by  giving  his 
own  note  for  the  amount.  The  jury  found  that  this  substitu- 
tion had  not  been  agreed  on  when  the  money  was  lent,  as  any 
ilerice,  shift,  or  contrivance  to  evade  the  statute;  and  there- 
upon the  court  decided,  that  the  last  note  was  not  one  whereon 
or  whereby  usurious  interest  was  reserved,  and,  therefore,  that 
the  words  of  the  statute  could  not  apply  to  it;  that  the  statute 
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was  a  full  bar  of  the  first  note  if  it  had  pleased  the  party  to 
embrace  it;  but  if  he  choose  to  waive  the  remedy  prorided  by 
law,  and  snffer  judgment  to  pass  by  default,  or  substitate  a  new 
security  for  the  amount,  they  cannot  be  afterwards  ayoided. 
The  same  doctrine  was  recognized  and  aflirmed  by  the  court 
afterwards,  in  10  Mass.  121.  The  authority  of  these  cases  reels 
on  the  reasoning  in  them,  from  which  there  is  no  escape.  Cor 
statute  provides,  that  a  note  on  which  higher  interest  is  reserred 
or  taken,  etc.,  shall  be  void;  but  this  is  a  note  on  which,  or  on 
any  agreement  attending  it,  no  higher  interest  than  seven  per 
cent,  was  reserved,  and  the  statute  cannot  apply  to  it.  And  as 
there  is  no  ground  for  the  third  objection,  any  more  than  for 
the  first  and  second,  let  the  rule  to  show  cause  be 


The  role  hero  stated  in  regud  to  sending  notice  of  diBhcDor  by  mail  ii 
held  to  be  law,  by  Daniel,  in  his  work  on  Negotiable  Instnunants,  toL  IL 
pp.  69,  10€t»eq,2  ed. 

In  the  modem  case  of  Taylor  v.  Marria,  7  C.  E.  Green,  $06^  the  qnestioD, 
how  £ar  asory  in  the  original  security  would  affect  a  new  one  arose.  BqnM^ 
J.,  pronouncing  the  opinion  of  the  court  said,  "The  vice-chancellor,  on  th» 
authority  of  The  State  Bank  qf  Elizabeth  v.  Ayers,  2  HaL  190,  held  that  tfaf 
giving  of  a  new  security  upon  a  settlement  and  agreement  between  the  partiei. 
in  renewal  or  discharge  of  a  prior  security  which  was  usurious,  will  extingniib 
the  taint.  This  is  the  first  time  this  question  has  arisen  in  this  court  *  * 
It  is  well  settled,  that  the  mere  substitution  of  one  security  for  anotha 
security  which  is  usurious,  will  not  remove  the  original  taint.  An  exoeptioD 
to  this  rule  exists  in  favor  of  a  bona  Jide  holder  of  an  usurious  security,  who 
receives  from  the  maker  a  new  security  without  any  knowledge  of  the  usury. 
In  his  hands  the  new  security  may  be  enforced:  Cuthberi  v.  Haky,  8  T.  B. 
390;  Chayman  v.  Black,  2  B.  &  Aid.  588;  Kent  v.  WaUon,  7  Wend.  256; 
Bank  of  Monroe  v.  Strong,  Clarke's  Ch.  76;  Aldrich  v.  Reynolds,  1  Barb.  Ch. 
43.  If  the  immediate  parties  to  the  transaction  repent,  and  by  mutual  cod- 
sent  the  usurious  security  be  surrendered,  a  new  promise  to  pay  the  som 
loaned,  with  legal  interest,  may  then  be  enforced  on  the  principle  that  the 
parties  have  purged  the  transaction  of  its  original  vice:  Bamet  v.  Hedks, 
2  Taun.  184;  Corwyn  on  Usury,  183;  De  Woff  v.  Johnmm,  10  Wheat  967; 
Miller  v.  HuU,  4  Denio,  104." 

In  the  note  to  )fUkie  v.  Roosevelt,  2  Am.  Dec  155^  the  eases  in  thisooontiy 
are  collected  upon  the  effect  of  a  usurious  note  in  the  hands  of  sabseqiieBt 
bona  fide  holders.  See,  upon  the  same  subject^  Chadbomm  v.  WotU,  6  U. 
100;  Bridge  v.  Hubbard,  8  Id.  86;  Warren  v.  Crabiree,  10  Id.  61;  and 
SwartwotU  v.  Payne,  Id.  228. 


Feb.  1824.]  Ekebt  t;.  Neiohboub.  541 

Emert  v.  Neighbour. 

[3  HAum>,  143.] 

Tkcbt  ior  Wifs  LiyiKO  Sepabats. — ^Where  a  hiubAnd,  under  uttolas  of 
agreement  between  himeelf  and  wife,  places  money  in  the  hands  of  trus- 
tees for  her  sole  benefit  and  disposition,  although  the  articles  are  inoper- 
atiTe,  as  soch,  on  aooonnt  of  the  tmatees  never  having  signed  them,  yet 
if  the  wife  lives  apart  from  her  hnshand  upon  the  faith  of  the  agree- 
ment, and  makes  a  testamentary  disposition  of  the  money,  her  admin- 
irtiator  may  recover  the  same  from  the  tmstees  notwithstanding  the 
husband's  objections. 

Win's  PowxR  TO  MAXM  A  WiLL.— With  the  penniision  of  her  husband,  a 
wife  may  make  a  disposition  in  the  nature  of  a  wilL  And  this  permis- 
sion will  be  inferred  from  the  fact  of  placing  money  in  the  hands  of 
trustees  for  the  sole  and  separate  use  of  the  wife. 

Debt  brought  by  the  administrator  with  the  will  annexed  of 
Else  Flock,  against  Leonard  Neighbour  and  Nicholas  Neighbour. 
The  declaration  contained  two  counts,  the  first  alleged  that  the 
defendants  were  indebted  to  the  testatrix  in  her  life-time  in  the 
sun  of  one  thousand  nine  hundred  dollars,  received  to  her  use; 
the  second  count  was  for  interest.  The  defendant  pleaded  nil 
dd)ei  and  payment,  with  notice  of  set-off.  The  action  was  for  the 
recoveiy  of  money  placed  in  the  hands  of  trustees  by  John 
Flock,  for  the  support  of  his  wife,  the  testatrix,  who  had  en- 
tered into  an  agreement  to  live  separate.  The  wife  had  made  a 
testamentary  disposition  of  the  money.  The  trustees  did  not 
sign  the  agreement.  A  verdict  for  the  plaintiff  for  one  thousand 
seven  hundred  and  fifty  dollars  was  found,  subject  to  the  opinion 
of  the  court. 

MWer  and  HomMower,  for  the  defendants. 

Frelinghuysen  and  Vroam,  contra, 

KiBXPATBicK,  C.  J.  This  cause  was  tried  at  the  Morris  circuit 
in  September,  1822,  when  the  jury  rendered  a  verdict  for  the 
plaintiff  for  the  sum  of  one  thousand  seven  hundred  and  fifty 
dollars,  subject  to  the  opinion  of  this  court  upon  a  case  stated 
by  the  counsel.  The  material  facts,  etc.  (as  before  stated): 
"  That  John  Flock  and  Else,  his  wife,  entered  into  an  agreement 
to  live  separately;  that  the  husband  agreed  to  pay  into  the  hands 
of  the  defendants,  as  trustees,  the  sum  of  one  thousand  nine 
bnndred  dollars  for  the  sole,  separate  and  exclusive  use  of  the 
vife,  towards  her  support  and  maintenance,  and  to  be  subject 
to  her  sole  order  and  disposition;  that  the  vnfe  agreed  to  accept 
this  sum  in  full  satisfaction  of  her  support  and  maintenance. 


642  Emebx  v.  Neighboub.  [New  Jerstsj, 

and  all  alimony  during  the  coverture,  and  that  the  said  trustees, 
upon  receipt  of  the  money,  should  indemnify  the  husband  againsi 
the  contracts,  support  and  maintenance  of  the  wife.  That  thid 
agreement  was  reduced  to  writing,  and  signed  and  sealed  bj 
Flock  and  his  wife,  but  not  by  the  trustees;  but  that  the  money 
was  paid,  notwithstanding,  into  the  hands  of  the  trustees  for  the 
purposes  expressed  in  the  said  writing;  that  in  pursuance  of  this 
agreement  iiie  said  husband  and  wife  did  live  separately  daring 
the  life-time  of  the  wife;  that  the  said  trustees,  during  that  time, 
did  support  her  with  the  interest  of  the  said  money  thus  placed 
in  their  hands;  that  she  made  a  testamentary  disposition  of  the 
principal  sum,  and  died;  and  that  the  plaintiff  is  her  adminis- 
trator with  this  testamentary  paper  annexed." 

Upon  this  article  of  agreement,  stated  at  large  in  the  case,  it 
is  to  be  observed  that  baron  BJidfenie  cannot  covenant  with  each 
other  directly  and  without  the  intervention  of  trustees;  it  is  con- 
trary to  the  legal  notion  of  their  unity  of  person  and  interest; 
it  is  contrary  to  the  whole  policy  of  the  law.  The  trustees  named 
in  this  article  never  signed  or  sealed  it,  nor  in  any  way  became 
parties  to  it.  It  is,  therefore,  at  n|f>st,  even  upon  the  face  of  it, 
but  a  simple  covenant  between  baron  and  feme,  nay,  it  is  not 
even  that,  for  when  there  is  a  covenant  purporting  to  be  tri- 
partite, as  this  does,  the  execution  of  it  by  two  of  the  parties 
only  leaves  it  a  mere  matter  inchoate,  it  is  incomplete;  in  that 
state  it  binds  nobody.  This  article,  therefore,  as  a  covenant,  is 
wholly  inoperative  and  void.  But  though  this  be  so  it  ifl  not 
fatal  to  the  action.  It  is  perfectly  lawful,  upon  the  strictest 
principles  of  the  common  law,  for  baron  and  feme  to  live  separ- 
ately by  mutual  consent.  Their  doing  so  is  but  the  volontarr 
relinquishment  of  their  conjugal  rights,  in  which  none  can  have 
any  interest  but  themselves,  and  which  society  itself  has  no 
power  to  compel  them  either  to  retain  or  to  exercise. 

It  is  lawful,  too;  nay,  indeed,  it  is  more  than  lawful;  it  is  tbe 
duty  of  the  baron  during  such  voluntary  separation  to  make 
provision  for  the  support  and  maintenance  of  the /erne;  and 
if  he  should  refuse  to  do  so,  he  would  be  liable  in  the  law  to 
all  her  contracts  for  things  necessary  to  Tnaintain  her  in  a  style 
suitable  to  his  station  and  condition  in  life.  He  may  go  still 
farther,  and  in  most  cases  he  ought  to  go  still  farther;  and  in 
consideration  of  her  relinquishment  of  her  conjugal  rights,  bo 
may  place  money  or  lands,  or  both,  in  the  hands  of  tmsteesfor 
her  separate  use,  and  may  authorize  her  to  enjoy  the  same  iM>t 
only  during  her  life,  but  also,  by  will,  to  dispose  of  them  after 
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ber  death.  And  such  dispoeiiion  will  be  available  in  the  law  in 
oitaie  of  a  testament;  and  nnleas  when  lands  are  to  pass,  all 
these  Toluntaiy  separations,  agreements  and  provisions  may  be 
made  by  parol,  or  by  writing  without  seal,  as  well  as  by  deed, 
and  will  have  precisely  the  same  effect  in  either  way.  What  are 
the  capacities  and  incapacities,  the  rights  and  liabilities  of  the 
feme  in  this  state  of  separation,  as  it  respects  the  public,  and 
as  it  respects  others;  and  whether  this  mutual  consent  and  this 
provision  may,  at  any  time,  be  withdrawn  or  refused  by  the 
one,  without  the  assent  and  agreement  of  the  other;  and  what 
the  consequences  of  such  withdrawing  and  refusing  would  be, 
it  is  not  necessary  in  this  case  to  inquire.  It  is  well  known 
that  on  some  of  these  points  there  have  been  different  senti- 
ments and  different  decisions  by  different  men  at  different  times. 
No  such  question,  however,  is  raised,  or  can  be  raised,  in  this 
ease,  because  both  parties  have  fulfilled  the  agreement  accord- 
ing to  the  letter. 

Now,  that  the  article  or  instrument  of  writing  set  forth  in 
this  case  does  not  operate  a  covenant,  is  of  no  moment  in  this 
controversy.  The  action  is  not  founded  upon  it,  the  defendants 
ue  not  parties  to  it,  nor  called  to  answer  upon  it  as  such.  It 
is,  however,  a  writing  containing  an  agreement  between  baron 
and  feme  to  live  separately;  and  it  is  admitted  in  the  case, 
that  upon  this  agreement  (whether  binding  as  a  covenant  or 
not)  they  did  separate,  and  live  separately,  until  the  death  of 
the  feme.  It  is  admitted,  also,  that  upon  the  same  agreement 
the  baron  did  pay  to  the  defendants  as  trustees  the  sum  of  one 
thousand  eight  hundred  and  seventy-five  dollars,  for  and  upon 
the  trust  therein  expressed;  that  the  said  defendants  received 
it  upon  that  trust,  paid  to  the  feme  the  interest  thereof  annu- 
ally during  her  life,  and  that  the  principal  still  remains  in  their 
hands.  Now,  whether  the  writing  be  binding  as  a  covenant 
between  the  baron  and  feme,  or  not  binding,  cannot  at  all 
alter  their  condition.  No  position  can  possibly  be  more  clear 
than  that  they  are  liable  to  pay  over  the  money  to  somebody; 
the  only  question  is,  to  whom  ?  The  plaintiff  claims  to  have 
lawful  right  under  the  will  of  the  feme,  and  has  brought  his 
action  accordingly.  Upon  the  principles  of  the  common  law,  a 
feme  covert  can  make  no  will  at  all,  strictly  speaking.  But, 
by  the  permission  of  the  baron,  she  may  make  a  disposition  in 
the  nature  of  a  will.  This  disposition,  in  order  to  become 
effectoal,  as  the  law  is  now  settled,  must  be  proved,  in  England 
(in  the  spiritual  court,  here),  before  the  surrogate;  and  letters 
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of  administration  must  be  obtained  with  the  disposition  an 
nexed.  The  proof  of  such  disposition,  however,  before  tbt 
surrogate,  is  not  equipoUent  in  its  effects  with  the  proof  of  i 
will  in  ordinary  cases.  It  proves  that  the  feme  ezecated  the 
instrument  exhibited;  but  whether  she  had  power  to  make  such 
a  disposition,  and  thereby  to  deprive  the  baron  of  any  benefit 
which,  by  her  death,  might  devolve  upon  him,  may  still  be  a 
question;  and  this  question  the  courts  of  common  law  hare  re- 
served to  themselves. 

Whether  the  feme,  therefore,  in  this  case,  had  the  power  of 
making  a  disposition  in  the  nature  of  a  testament,  and  espe- 
cially a  disposition  of  this  money,  to  take  effect  after  her  death, 
is  the  real  question  in  this  case,  and  is  properly  before  this 
court.    For  the  solution  of  this  question  we  must  look  into  the 
nature  and  extent  of  the  trust  upon  which  the  money  was  de- 
posited in  the  hands  of  the  trustees;  and  it  being  expressly 
admitted  in  the  case  that  that  trust  is  contained  in  the  written 
article,  we  must  look  into  that  article  and  see  what  it  says  upon 
that  subject.    If  it  should  be  objected  to  this  mode  of  investi* 
gation  that  this  article,  being  void  as  a  covenant  between  baron 
and  feme,  and  the  trustees  being  no  party  to  it,  it  most  be  a 
perfect  nullity;  and  that  no  reference  can  lawfully  be  made  to 
it,  as  an  authentic  document,  for  any  purpose  whatsoever;  in 
answer,  let  us  suppose  that  the  article  had  never  been  sealed  or 
signed  by  anybody,  and  yet  that  it  had  been  expressly  admitted 
upon  the  trial  that  the  separation  had  taken  place,  and  that  the 
money  had  been  paid  to  the  trustees  upon  the  terms,  princi- 
ples, and   agreements   contained  in  it;  and  then  let  ua  ask 
whether  it  would  not  be  lawful  to  look  into  it  to  see  what  those 
terms,  principles,  and  agreements  were  ?    It  is  thought  that  the 
answer  would  certainly  be  in  the  affirmative.    And  yet  the  arti- 
cle, in  the  supposed  case,  would  be  a  mere  nullity,  as  well  as  in 
the  other.    Let  us  examine  it,  therefore. 

It  says  that  "  the  baron  shall  pay  to  the  trustees,  for  the  sole, 
separate  and  exclusive  use  of  the  feme,"  the  sum  of  one  thou- 
sand nine  hundred  dollars  towards  her  support  and  main- 
tenance, ''  and  to  be  subject  to  her  sole  order  and  disposition," 
which  sum  of  one  thousand  nine  hundred  dollars,  so  made  pay- 
able to  her  in  manner  aforesaid,  the  said  feme  agrees  to  accept 
and  take  in  full  satisfaction  for  her  support  and  maintenance, 
and  all  alimony  whatsoever  during  her  coverture.  Now  the 
question  is,  do  these  words  carry  to  the  feme  a  power  to  make  a 
testamentary  disposition  of  this  money  ?  It  mast  be  admitted  that 


Feb.  1824.]  Eiceby  t;.  Neighbocb.  545 

they  do  not  do  so  in  express  terms.  Do  they  then  do  so  in  the 
reason  and  nature  of  things  ?  The  money  is  to  be  paid  to  the 
trustees  for  her  sole,  separate,  and  ezclusiye  use;  it  is  to  be 
paid  in  consideration  of  her  relinquishment  of  her  conjugal 
^ghts,  generally  the  most  precious,  and  by  far  the  most  im- 
portant of  all  the  rights  that  woman  can  possess;  it  is  to  be 
paid  as  a  sum  in  gross,  not  in  annual,  monthly,  or  weekly  pay- 
ments, nor  as  a  principal  to  raise  an  annual  interest  for  her 
annual  support;  it  is  to  be  subject,  in  the  hands  of  the  trustees, 
to  her  sole  order  and  disposition.  It  would  be  difficult  to  find 
words  to  create  an  estate  in  money,  for  the  separate  use  of 
the  feme^  of  more  extensive  and  unlimited  import.  But  the 
question  still  recurs,  do  they  authorize  her  to  make  a  testa- 
mentary disposition  of  it? 

In  the  case  of  Hearle  v.  Oreenbank,  1  Ves.  298,  Doct.  Worth, 
among  other  things,  had  given  to  trustees  his  personal  estate, 
"in  trust  for  the  sole  and  separate  use  of  his  daughter,  Mary 
Winsmore,  and  to  be  at  her  disposal,  and  not  subject  to  the 
debts  or  contracts  of  her  husband."  Mary,  the  daughter, 
during^  the  life-time  of  her  husband,  made  a  testamentary  dis- 
position of  it;  and  the  lord  chancellor,  Hardwicke,  says:  "  As 
to  the  personal  estate  of  the  father,  it  is  given  to  her  separate 
use,  in  which  case  it  is  a  rule  of  this  court  that  a  feme  covert 
may  dispose  of  it  by  will."* 

In  the  case  of  Chrigsby  v.  Cox^  1  Yes.  517,  the  estate  was  in 
the  hands  of  trustees^  *'  for  the  sole  and  separate  use  of  the 
femef*  and  the  same  lord  chancellor  says:  ''The  rule  of  the 
court  is,  that  where  anything  is  settled  to  the  wife's  separate 
use,  she  is  considered  as  a  feme  sole,  and  may  appoint  in  what 
manner  she  pleases."  In  the  case  of  Peacock  v.  Monk,  2  Id.  190, 
Lord  Hardwicke  says:  ''As  to  personal  estate,  undoubtedly 
when  there  is  an  agreement  between  husband  and  wife  before 
marriage,  that  the  wife  shall  have  it  to  her  separate  use,  she 
may  dispose  of  it  by  any  act  in  her  life-time,  or  by  will."  In 
the  case  of  FeUiplace  v.  Georges,  3  Bro.  Ch.  8,  the  baron,  after 
marriage,  had  placed  two  hundred  dollars  in  the  hands  of  a 
trustee,  "  for  the  sole  and  separate  benefit  of  the  feme,'*  with  a 
clause  in  the  trust  "  that  the  trustee  should  pay  the  same  for 
such  uses  and  purposes  as  she  from  time  to  time,  by  writing 
under  her  hand,  should  direct  and  appoint;"  and  Thurlow, 
lord  chancellor,  says:  "All  the  cases  show  that  personal  prop- 
erty, when  it  can  be  enjoyed  separately,  must  be  so  with  all  its 
incidents,  and  the  jua  deponendi  is  one  of  them." 

Aac  Dxo.  Vol.  ZI~S5 
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It  seems,  tberefoxe,  I  think,  to  be  settled  beyond  oontioTeray 
that  the  placing  of  money  or  personal  property  in  the  handa  of 
trustees,  for  the  sole  and  separate  use  of  a  feme  covert^  whether 
it  be  done  by  the  baron  or  a  stranger,  and  whether  before  or 
after  marriage,  necessarily,  and  without  express  words  to  that 
eflfect,  carries  with  it  the  power  of  a  testamentazy  diqKMition. 
And  upon  this  yiewof  the  case,  I  thinkthere  must  be  judgniiMil 
for  the  plaintiff. 

FoBD,  J.,  delivered  a  conouzring  opinion. 

BossBLL,  J.,  concurred. 

Judgment  for  the  plaintiff. 


Ai  to  the  eflfoot  of  a  hoBbuid'B  deed  to  hii  wifo^  seo  Sktpard 
01^0,898. 


Dbn  V.  Wright. 

[a  Halobd,  17S»] 

Av  ALnBATioN  or  a  Bxkd  by  the  party  to  whom  it  helnug^  thoq^  m  •» 
imrrfftr^*^*^  part,  avoidB  the  deed;  and  an  alteratMm  by  a  thiid  f*— '^, 
in  a  material  part,  will  have  the  same  efifoot. 

Taut  UHDBB  Sbobet  Died. — ^A  eeoret  deed,  one  kept  lor  the  statutory  time 
in  one's  strong  box,  aooompanied  with  no  aotoal  distinotive  and  adTesae 
posMssion,  is  entitled  to  no  consideration  in  a  oonrt  of  justice. 

Taut  AoQunuED  bt  Possession. — ^Ejectment  will  not  lie  against  one  who 
haa  fall  and  nndistorbed  possession  during  the  statutory  period;  sod  it 
is  immaterial  by  what  means  he  came  into  possessioo,  whether  with  or 
without  title,  by  right  or  by  wrong. 

BiGBTS  or  Mo&TOAOXB  IN  POSSESSION.— A  mortgagee  in  posansMon  can  aevter 
be  onsted  by  the  mortgagor,  or  any  one  claiming  under  him,  until  the 
mortgage  is  paid. 

Ejsctmxnt.  The  plaintiff's  lessor,  Samuel  Wzight,  ^^^*"*^ 
under  a  deed  from  his  father,  Bichard,  dated  liaj  18, 1782, 
and  expressing  a  consideration  of  two  hundred  and  forty 
pounds.  No  direct  evidence  of  the  payment  of  this  consideia- 
tion  was  offered,  but  it  appeared  that  the  father  had  liyed  ifith 
Kamuel  many  years,  and  had  received  great  care  during  a  long 
illness  of  seventeen  or  eighteen  years.  Th.e  defendants  claimed^ 
by  virtue  of  a  mortgage,  dated  1784,  from  Samuel  to  his  son, 
defendant  Agnes'  husband.  Agnes'  husband  took  out  letters 
of  •  administration  on  Richard's  estate  after  his  death  in  1793, 
and  pursuant  to  an  order  of  the  court  of  probate,  sold  the 
land  in  question,  bought  the  same  himself  through  the  medium 
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cf  a  tbird  person,  and  moTed  upon  the  premi8e&  He  oontinned 
to  oceopy  the  lands  and  exeioise  acts  of  ownership  nntU  his 
death  in  1809.  Eamnel,  who  removed  from  the  premises  after 
his  &theT's  death,  also  exercised  acts  of  ownership,  at  least 
until  1809.  After  the  evidenoe  was  closed,  defendant's  conn* 
■el  contended  that  erasores  had  been  made  in  Kamuel's  deed, 
and  moTed  the  court  to  reject  the  eyidence  relating  thereto. 
The  motion  was  denied,  and  after  argument  by  the  counsel, 
the  jury  were  charged  as  follows: 

KiHKPATBiGK,  0.  J.  Gentlemen,  to  aid  you  in  making  up 
jour  verdict,  I  will  state  to  you,  with  as  much  precision  as  I 
am  able,  three  or  four  principles  of  the  law,  which  seem  to  me 
to  be  more  or  less  involved  in  this  case. 

1.  It  is  a  clear  principle  of  the  law,  that  if  a  deed  be  altered 
\>j  the  party  to  whom  it  belongs,  even  though  in  an  immaterial 
part,  such  idteration  avoids  the  deed;  that  if  it  be  altered  by  a 
stranger,  that  is,  a  person  to  whose  custody  it  may  have  been 
committed,  or  into  whose  hands  it  may  have  come,  in  a  material 
part,  such  alteration  avoids  the  deed.  The  date  in  this  case  is 
a  very  material  part;  almost  the  whole  controversy  turns  upon 
it.  If,  therefore,  you  should  be  of  opinion  that  the  date  of  this 
deed  has  been  altered,  that  is,  if  it  has  been  changed  and  made 
different  from  what  it  was  when  the  deed  was  sealed  and  de- 
livered, you  ought  to  consider  it  as  a  void  deed,  which  can 
carry  no  title  before  you.  To  set  it  up  as  a  deed  of  any  other 
date  than  that  which  it  bears  upon  the  face  of  it,  upon  the  pre- 
tense that  the  original  writing  can  be  discerned  and  read, 
would  be  unlawful,  for  if  altered  at  all,  it  is  wholly  void;  it  is 
good  for  nothing. 

2.  It  is  a  clear  principle  of  the  law  that  a  latent  deed,  that 
is,  a  deed  kept  for  twenty  years  or  more  in  a  man's  scrutoire  or 
strong  box,  accompanied  with  no  actual  distinctive  and  adverse 
possession,  is  entitled  to  no  consideration  in  a  court  of  justice. 
It  is  no  ground  for  recovery  in  an  action  of  ejectment  against 
the  actual  possessor.  This  deed,  even  if  it  should  be  considered 
as  a  good  and  valid  deed  at  the  time  of  its  execution,  and  not- 
withstanding the  pretended  erasures,  is  dated  forty  years  ago 
or  more,  and  whether  such  possession  as  I  have  described  has 
accompanied  it,  is  a  matter  of  fact  for  you  to  determine  upon 
the  evidence,  for,  as  to  the  fact,  it  does  not  belong  to  the  coiurt. 
So  far  as  to  the  title  of  the  plaintiff.  Then  as  to  the  title  of 
the  defendant. 

3.  It  is  a  clear  principle  of  the  law,  expressly  enacted  by 
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Btatate,  that  if  a  man  shall  have  foil  and  nndistarbed  poaBesuon 
of  land  for  twenty  yearSy  no  action  of  ejectment  will  lie  against 
him  to  oust  him  of  possession.     It  is  immaterial  by  what  means 
he  may  have  come  into  possession,  it  is  immaterial  whether  be 
be  with  title  or  without  title,  whether  it  be  by  right  or  bj  wrong, 
by  fraud  or  by  force;  if  he  have  had  the  full  and  unin tempted 
possession  for  twenty  years  it  is  sufficient.     I  do  not  apeak  of 
possession  under  leases  or  other  contracts  for  temporary  enjoy- 
ment, or  for  tilling,  cutting  wood,  etc.,  for  such  possession  is 
always  the  possession  of  the  landlord  or  him  who  gives  the  lease, 
permission,  or  privilege.     Even,  therefore,  if  you  should  find 
the  deed  of  1782  to  be  a  good  deed,  yet  if  you  find  that  Bichard 
Wright  and  the  defendants  who  claim  under  him  have  had  the 
clear  and  exclusive  possession  ever  since  the  pretended  sale  in 
1794,  however  fraudulent,  or  rather  however  unlawful  that  sale 
may  have  been,  yet  the  plaintiff  in  this  action  cannot  prevail 
against  them. 

4.  I  think  it  a  clear  principle  of  the  law,  also,  that  a  mort- 
gagee in  possession  can  never  be  ousted  by  the  mortgagor,  or 
any  claiming  under  him,  till  the  mortgage  be  paid.  Time  can 
never  run  against  him,  because  he  is  in  the  actual  possession  of 
all  the  law  gives  him,  and  the  possession  itself  is  prima  facie 
evidence  that  the  money  is  not  paid.  It  is  true  that  if  this  deed 
were  given  before  the  mortgage,  the  mortgage  can  have  no 
operation  upon  it  or  upon  the  land  which  it  conveys,  it  is  a  title 
anterior.  But  if  it  were  given  after  the  mortgage,  even  thou^ 
it  should  be  otherwise  considered  a  valid  deed,  yet  it  cannot 
prevail  against  the  mortgage,  it  is  subsequent  to  it,  and  the 
mortgage  must  be  first  paid.  I  think  you  may  take  these  to  be 
settled  principles  of  the  law.  How  they  may  operate  in  this 
case  will  depend  upon  the  facts  as  you  may  find  them.  If  the 
party  plaintiff  be  barred  by  none  of  these  principles,  I  see  no 
reason  why  he  shall  not  have  your  verdict.  A  little  deliberation 
will,  I  hope,  enable  you  to  settle  this  controversy  upon  prin- 
ciples both  of  law  and  justice. 

The  jury  found  for  the  plaintiff,  whereupon  the  defendiofi 
moved  for  a  new  trial. 

Wood,  in  support  of  the  motion. 

Kirkpatrick  and  Scudder,  contra. 

By  Court.     Let  the  rule  for  a  new  trial  be  discharged. 

The  subject  of  the  alteration  of  written  instraments  &■  diaoused  at  koigtk 
in  the  note  to  Woodworih  v.  Bank  of  ^mertoa,  10  Am.  Daa  267. 
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The  nles  ngarding  the  alterationB  of  writings,  have  been  recently  examined 
ID  HwU  Y.  (Troy,  6  Vroom,  227,  and  the  law  of  the  state  of  New  Jersey  de- 
daied  by  Chief  Jnstioe  Beasley  as  follows:  "  To  the  extent  that  a  legal  in- 
ftminent  will  he  avoided  by  an  alteration  made  either  directly  or  indirectly 
by  the  party  claiming  an  interest  under  it,  this  doctrine  has  been  repeatedly 
reeogniaed  by  this  court,  and  as  a  principle  of  oar  legal  system  is  not  to  be 
^oestioiied:  Price  t.  TaUman^  Goxe,  447;  Den  ▼.  Wright,  2  Hal.  175;  Bell  ▼. 
Qiiiel;,  1  Oreen,  312. "  In  fftaU  v.  Gray,  it  was  held  that  an  alteration,  though 
in  a  nnaterial  part»  by  a  third  person,  would  not  avoid  a  written  instrument, 
the  chief  justice  saying  that,  "  Strangers  having  no  interest  in  an  instrument* 
are  under  no  great  temptation  to  corrupt  it,  and  it  is  therefore  an  evil  which 
will  not  often  occur,  while  the  injustice  of  canceling  a  written  contract  with- 
out fault  in  the  party  holding  it  is  so  flagrant  that  it  should  require  the 
•tnngest  itissons  for  the  law  to  inflict  it"  It  was  also  stated  in  that  case, 
that  an  alteratioii  by  an  agent  of  a  note  in  a  material  part,  with  which  he  had 
been  intrusted  for  tiie  purpose  of  having  it  discounted  at  a  bank,  would  not 
avoid  the  note^  rach  alteration  not  being  imputable  to  the  prindpaL 


State  Bank  v.  Holoomb. 

[a  HixeSBD,  1«S.] 

CoflB— Monr  Paid  nno  Oovbt. — ^If  the  defendant  pay  money  into  court 
oither  upon  the  whole  or  any  single  count  in  the  declaration,  he  must  pay 
costs  up  to  the  time  when  the  money  is  paid  in,  although  the  plaintiff 
should  proceed  and  recover  no  more  than  the  amount  paid  in. 

AssDifPBrr.  The  declaration  contained  several  counts  against 
the  defendant  as  indorser  on  several  promissory  notes,  amount* 
ing  in  the  whole  to  the  sum  of  three  thousand  dollars. 

Wood  and  Frelinghuysen,  for  the  defendant,  applied  to  the 
court  for  permission  to  pay  five  hundred  dollars  into  court  on 
the  declaration  generally,  and  for  an  order  that  if  the  plaintiff 
would  accept  the  same  in  discharge  of  the  suit,  he  should  be 
entitled  to  the  costs  up  to  the  time  of  paying  the  money  into 
ooort;  otherwise  he  should  be  entitled  to  no  costs  upon  his 
failing  to  recover  an  amount  equal  to  that  sum  upon  proceed- 
ing with  the  action:  1  Arch.  Prac.  184;  2  Taun.  360;  4  Id. 
196. 

Scott  and  Vroom  contended  that  plaintiff  would  be  entitled  to 
costs  up  to  the  time  of  the  offer,  although  he  did  not  accept 
the  same,  and  recovered  an  amount  less  than  the  sum  offered: 
1  Wils.  157,  158;  4  T.  B.  679.  Counsel  also  contended  that 
the  application  was  unreasonable,  as  it  did  not  inform  the  de* 
fendant  upon  which  count  the  money  was  paid. 

BoBssLL,  J.,  inquired  whether  the  money  paid  into  court  waa 
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understood  to  Jbe  a  balance  due  upon  the  whole  of  the  plaintiff's 
account,  or  whether  he  meant  to  apply  it  to  one  count  onlj  of 
the  declaration. 

Wood.  We  are  willing  to  inform  the  gentlemen  upon  which 
count  we  pay  the  money. 

EiBPATBicE,  C.  J.  The  rule  you  ask  is,  that  if  the  plaintif 
should  choose  to  go  on  with  his  suit,  and  should  reooyer  no 
more  than  is  paid  in,  then  no  costs  is  to  be  paid,  but  that  the 
defendant  shall  recover  his  costs. 

Curia  advisare  viUt. 

KiREPATBicE,  C.  J.     With  respect  to  the  objection  aiisiDg 
from  our  act  relatiye  to  costs  in  the  supreme  court,  that  has 
been  decided  twenty  years  ago,  in  the  time  of  Chief  Justice 
£insey;  and  the  construction  put  upon  that  statute  was,  that 
the  money  paid  into  court  should  be  considered  as  part  of  the 
«um  recovered,  aud  if  altogether  it  amounted  to  more  than  two 
hundred  dollars,  the  plaintiff  recovered  costs.     If  that  be  so, 
then  I  am  satisfied  that  the  terms  upon  which  the  money  is 
permitted  to  be  paid  into  court  are  the  payment  of  costs  up  to 
the  time  of  payment;  and  if  the  plaintiff  proceeds,  he  proceeds 
at  his  peril.     I  do  not  understand  the  books  read  to  mean  that 
if  the  plaintiff  proceeds  and  does  not  recover  more  than  is 
paid  in,  that  he  shall  not  recover  the  costs  up  to  the  time  of  the 
payment,  and  I  can  see  no  reason  why  the  plaintiff  should  not 
have  the  costs  up  to  that  time. 

FoBD,  J.  I  was  not  aware  of  any  decision  upon  our  statute, 
but  I  had  made  up  my  mind  that  the  money  paid  into  court 
should  be  considered  as  a  part  of  the  sum  recovered.  And  I 
have  always  understood  that  the  plaintiff  is,  at  all  events,  en- 
titled to  the  costs  up  to  the  time  when  the  money  is  paid  into 
court.  But  if  he  goes  on  and  does  not  recover  more  than  the 
•defendant  has  paid  into  court,  he  recovers  no  further  costs. 
But  the  defendant  recovers  the  costs  from  that  time.  Let  ths 
rule  be  taken  accordingly. 

Wood  consented  to  pay  the  money,  in  aooordanoe  with  tha 
rule,  and  contended  that  where  the  payment  was  on  one  count, 
the  party  was  not  entitled  to  costs  on  the  other  counts:  4  T. 
B.  579. 

ScoU,  contra. 

EiBKPATRicK,  C.  J.,  thought  that  the  plaintiff  was  entitled  to 
the  costs  upon  the  simple  count  upon  which  the  money  was  paid. 
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B068BLL,  J.,  was  of  opinion  that  the  coats  of  such  counts  of 
the  declaration  as  were  inserted  upon  the  note  upon  which  the 
money  was  paid  should  be  taxed  against  the  defendant. 

After  consulting  together,  the  court  said  that  under  the  cir- 
<)amstances  of  this  case,  thej  would  order  that  the  costs  of  the 
whole  of  the  declaration  should  be  paid;  but  that  this  was  not 
to  be  considered  as  a  precedent  as  to  the  costs  in  future  cases, 
bat  that  when  the  question  came  up  again  thej  would  settle  it 
upon  such  a  footing  as  they  should,  upon  advisement,  think 
best. 


Hm  pnMstioe  in  Kew  Jeney  relative  to  oosta  is  consideied  «s  eettled  by  the 
pEmaipel  OMe  in  Wrif^  ▼.  Behrms,  10  Vroom,  413,  415. 


Den  v.  Vreelandt. 

p  Bajmsmd,  852.] 

PkK>TDro  GoBFOBATS  SxAL. — ^The  aeal  of  a  oorporatioii  is  not  of  ixeeli  oTi- 
denoe  of  ita  aathentioity;  it  moat  be  proved  to  be  the  oorporate  seaL 

EiBomRT.  To  establish  his  title,  the  plaintiff  produced  a 
lease  purporting  to  be  executed  under  the  seal  of  the  Reformed 
Bergen  church.  No  eyidence  of  the  genuineness  of  the  seal 
was  offered;  whereupon  the  court  rejected  the  lease,  and  non- 
suited the  plaintiff. 

MsWhorter  moved  to  set  the  nonsuit  aside. 

By  Court,  Einset,  0.  J.*  On  the  trial  of  this  cause  the  plaintiff 
offered  in  eyidence  a  lease  from  the  Beformed  Bergen  church, 
under  what  purported  to  be  the  seal  of  the  corporation,  without 
adducing  any  proof  of  the  authenticity  of  the  seal.  The  su£B- 
ciency  of  this  evidence  being  objected  to,  it  was  overruled  by 
the  presiding  judge,  and  on  this  failure  to  make  out  his  case  the 
plaintiff  suffered  a  nonsuit.  The  question  therefore,  now  before 
this  court  is,  whether  this  evidence  was  properly  overruled  ?  A 
case  has  been  cited  from  Yiner,  which  was  originally  reported 
by  Skinner,  and  which,  when  examined  in  this  last  book,  does 
not  appear  to  warrant  the  construction  that  has  been  put  upon  it. 
So  far  as  respects  the  present  question,  it  is  thus  given  by  Skin- 
ner: "  In  ejectUmeJirmcB  between  Lord  Brounker  and  Sir  Robert 
Atkyns  for  the  mastership  of  the  hospital  of  St.  Catharine's, 

*  This  eM8  WM  decided  in  1800  in  the  time  of  Chief  Jnstioe  Einaey,  and  ia  among  • 
nmnberreportedinaHslBt.  belonging  to  the  eame  period.  They  were  famished  to  tha 
Nporfeer  tj  Blchard  S.  Coze  in  mannscript. 
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which  is  a  corporation  consisting  of  the  master^  brethren  uid 
sisters;  and  in  this  case  it  was  said  that  where  there  is  a  comxaon 
seal  put  to  a  deed  that  is  title  enough  of  itself,  without  anj  iRrii- 
ness  to  prove  it,  or  that  the  major  part  of  the  coUege  be  agreed, 
and  if  it  be  said  that  it  was  put  to  bj  the  hand  of  a  strang;er, 
that  shall  be  proved  on  the  side  that  says  so." 

This  report  is  certainly  not  so  free  from  ambiguity  as  mi^ht 
be  wished,  but  I  think  the  meaning  may  be  collected  from  a 
careful  examination  of  the  case,  and  it  appears  to  me  to  go  no 
further  than  to  declare  that  when  a  corporation  seal  is  affixed  to 
a  deed,  it  is  full  evidence  against  the  corporation  of  a  title  under 
them,  or  that  it  was  their  deed  and  conveyed  their  title.     The 
words  of  the  report  are,  ''  it  is  evidence  of  itself,  without  witness 
to  prove  it.''    That  is  to  prove  the  deed  to  be  really  executed  by 
them,  that  a  major  part  of  the  corporation  assented  to  the  act; 
the  seal  proves  it  as  evidence  of  the  corporation  act.     The  sub- 
sequent language  is  confirmatory  of  this  construction:  "  If  it  is 
said  that  it  was  put  to  by  the  hand  of  a  stranger,  this  must  be 
proved  by  the  objector."    So  that  all  that  is  established  by  this 
case  is  that  when  a  corporation  seal  is  put  to  an  instrument,  its 
execution  as  a  deed  of  the  corporation  is  sufficiently  proved  to 
be  given  in  evidence  in  an  action  of  ejectment.   I  have  been  thus 
full  in  my  examination  of  this  case,  because  it  has  furnished, 
when  stated  by  Yiner  in  his  inaccurate  manner,  the  principal 
ground  on  which  the  counsel  for  the  plaintiff  has  placed  his  case. 
The  question  now  before  us  is  wholly  different.    It  does  not 
turn  upon  the  effect  or  legal  operation  of  a  deed  legally  proved 
and  admitted  in  evidence.     It  is  whether  a  deed,  having  a  seal 
which  is  called  the  seal  of  the  corporation,  ought  to  have  been 
admitted  in  evidence  without  proving  that  it  was  actually  what 
it  purported  to  be  ?    The  point  determined  at  the  trial  was  that 
such  a  seal  did  not  prove  its  own  authenticity,  but  that  evidence 
must  be  given  to  show  that  it  really  was  the  seal  of  the  corpor- 
ation. 

We  are  not  permitted  to  cite  cases  from  Espinasse's  reports  as 
authority,  but  they  are  entitled  to  and  will  ever  receive  from  us 
our  serious  attention.  Lord  Eenyon  held,  in  a  case  in  that  work, 
that  the  common  seal  of  London  proves  itself,  and  perhaps  con* 
strued  the  case  in  Skinner  in  the  same  manner.  The  case  is, 
however,  to  be  examined  with  reference  to  the  ordinary  courae 
of  practice,  and  the  acknowledged  principles  of  the  common 
law. 

So  far  as  my  own  experience  goes  it  has  been  usual  to  allow 
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deeds  and  other  instraments  relating  to  real  estate  to  go  to  the 
jnry^  when  anthentioated  under  the  seals  of  the  cities  of  London, 
Edinburgh  or  Dublin.    This  has  been  done  hj  virtue  of  the  sixth 
section  of  the  act  of  March  17, 1713-14  (AUinson,  27).     So  of 
the  acknowledgment  of  a  feme  covert  of  a  deed  to  convey  her 
estate  or  interest,  authenticated  by  the  same  city  seals:  Act  of 
December,  1743,  Allinson,  132.    The  copies  of  wills  under  the 
fleals  of  the  offices  where  they  are  recorded,  are  also  made  good 
evidence  by  the  first  of  these  acts.      Nothing  is  said  by  the 
legislature  upon  the  question  immediately  involved  in  the  pres- 
ent case;  but  I  do  not  recollect  a  single  instance  in  which  the 
party  offering  this  kind  of  testimony  has  been  required  to  prove 
the  identity  of  the  seals.    This  may  be  owing  to  tibe  recognition 
of  these  corporations  by  the  legislature,  or  to  the  difficulty  of 
making  out  the  proof  of  the  fact  with  the  necessary  precision,  or 
perhaps  to  the  almost  utter  impossibility  of  imposing  a  false  or 
eounterfeit  for  the  genuine  seal.    Thus  far  the  usual  course  of 
pmctice  has  warranted  the  admission  of  this  testimony,  and  to 
this  extent  I  should  be  disposed  always  to  sanction  the  custom. 
As  to  the  lights  that  may  be  thrown  upon  the  question  by 
common  law  writers,  the  doctrine  is  stated  by  Baron  Gilbert, 
in  his  Treatise  on  Evidence,  19,  in  his  usual  perspicuous  manner, 
and  with  more  clearness  and  reason  than  any  other  author  to 
whom  I  have  had  an  opportunity  of  referring.     Hb  speaks  of 
two  descriptions  of  seals:  1.  Those  of  public  credit;   2.  Those 
of  private  credit.     The  first,  he  says,  are  evidence  in  themselves, 
without  any  corroborating  testimony;  the  second  are  made  evi- 
dence by  an  oath  establishing  their  credibility  or  genuineness. 
Those  seals  which  fall  within  the  former  class  are  the  seals  of 
the  king,  and  of  his  ancient  and  public  courts  of  justice,  estab- 
lished time  out  of  mind.     These  seals,  then,  according  to  the 
ohrious  meaning  of  Gilbert,  must  be  the  seals,  not  merely  of 
the  king's  courts,  but  of  his  public  courts,  that  is,  courts  insti- 
tuted for  the  public  administration  of  justice.     Neither  can  the 
Beals  of  any  newly  created  tribunals  be  entitled  to  this  degree 
of  credit;  they  must  have  subsisted  from  time  immemorial.    The 
reason  assigned  for  the  high  credit  given  to  the  acts  of  these 
comrts,  is,  that  they  make  a  part  of  the  law  and  constitution  of 
the  kingdom,  and  have  their  sanction  in  that  immemorial  usage 
which  is  the  foundation  of  the  common  law.     The  seals  are,  of 
consequence,  a  part  of  the  courts  themselves,  supposed  to  be 
^wn  to  every  one,  as  is  every  custom  or  law  of  ^an  obligatory 
Batoie.    The  same  reason  is  applicable  to  the  only  exception 
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which  has  been  recognized,  and  the  seal  of  a  court  created  bj 
act  of  parliament  is  entitled  to  the  same  absolute  credit. 

On  the  contrary,  the  seals  of  private  courts  or  of  private  per- 
sons are  not  evidence  of  themselves,  there  must  be  proof  of 
their  credibility.  It  cannot  be  presumed  that  they  are  uni- 
versally known,  and  consequently  they  must  be  attested  bj  the 
oath  of  some  one  acquainted  with  them.  The  seals  themselTes, 
and  the  proof  of  their  genuineness,  must  go  together  to  the  jury. 
These  opinions,  derived  from  so  respectable  authority  as  Baron 
Gilbert,  narrow  the  question  before  the  court,  and  free  it  from 
every  embarrassment.  Under  which  description  or  class  ot 
cases  does  the  seal  of  the  Bergen  corporation  fall?  Can  it  be 
called  a  public  court  or  corporation?  Has  it  existed  from  time 
immemorial  ?  Are  its  proceedings  and  acts  sanctioned  by  the 
same  length  of  time,  and  do  they  stand  on  the  same  foundation 
as  the  common  law,  and  are  they  known,  and  can  they  legally 
be  presumed  to  be  known  by  every  member  of  the  community? 
It  does  not  fall  within  this  description,  and  its  seal  is  not,  there- 
fore, entitled  to  universal  credit. 

The  case  to  which  I  have  before  alluded,  from  Finpinflnfio, 
does  not  appear  to  me  to  vary  from  the  doctrines  laid  down  by 
Gilbert.  London  is  a  corporation  of  high  antiquity;  its  cus- 
toms are  confirmed  by  Magna  Charta  and  several  acts  of  padia- 
ment.  It  is  the  great  emporium  of  the  kingdom;  the  seat  of 
all  the  principal  courts  of  justice;  it  has  under  it  several  courts 
vested  with  great  powers,  and  its  authority  and  antiquity  may 
well  entitle  it  to  the  privilege  of  having  its  seal  admitted  as 
evidence  in  itself  in  all  the  courts  of  the  realm.  Lord  Ken- 
yon  may  therefore  be  warranted  in  saying  that  the  common 
seal  of  London  proves  itself,  and  we,  in  our  practice,  have 
uniformly  done  the  same.  But  there  is  nothing  in  his  opinion 
extending  the  doctrine  to  other  corporations,  more  recent  in 
their  origin  and  more  limited  in  their  authority.  Hy  brother 
Kirkpatrick  has  pointed  out  to  our  notice  a  case  strongly 
corroborating  the  same  doctrine.  It  was  decided  by  Willes,  in 
1754,  and  that  learned  judge  there  held  that  the  deed  of  a  cor- 
poration need  only  be  proved  to  be  under  the  corporation  seel. 
This  language  evidently  implies  that  there  must  be  some  otha 
and  higher  proof  than  the  mere  seal  itself. 

Since  preparing  the  above,  I  have  seen  and  read  the  case  of 
Moises  V.  Thompson,  8  T.  B.  803,  which  was  very  recently  de- 
cided by  some  of  the  most  learned  and  respectable  judges  ia 
England.     Lord  Eenyon  states  his  opinion  that  some  evidence 
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should  be  given  to  prove  the  authenticity  of  a  corporate  aeal, 
and  the  opinion  is  confirmed  by  the  three  other  judges.  This 
case  is  deeisive  of  the  question,  in  my  mind.  On  the  whole, 
therefore,  we  are  of  opinion  that  the  evidence  wm  properly 
overruled,  and  the  nonsuit  rightly  entered. 
Motion  refused. 


Beaaley,  chief  jiutioe,  in  Vamghn  v.  ffankhuon,  6  Vzoom,  79^  80^  mv**  osk  behalf 
of  the  eaait,  that  "The  genenl  role  undoubtedly  is,  that  a  seal  of  a  oorpora- 
tion  will  not  be  noticed  ex  officio  by  the  courts,  and  that  its  aathentioity 
most  be  shown  by  testimony."  Befezring  to  Dtn  v.  VredamiL  the  ohief 
jnstioe  remarks  that  the  "legal  role  is  defined  and  explained  with  aeon* 
caey  and  {ffedsion  by  Chief  Justice  Einsey "  in  that  case. 

A  similar  role  is  adopted  in  Berit  2Wi^)ifee  ▼.  Jtfyera^  9  Am.  Dee  4M  wd 
in  the  note  thereto. 
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Grippith  v.  Chbw. 

[8  SsBOBAira  k  Bawlb,  17.] 

OoHiBUXON  or  JunanKST  sr  Ezboutob.— A  judgment  oonfoMed  by  ma 
exeontor  or  administrator,  is  an  admission  of  assets  to  the  anKmnt  ol  the 
debts. 

JoDTT  BxBTOB  AS  Cbbditor's  EziouTOB.— Where  the  obligee  in  a  joiiift 
and  several  bond  appoints  as  his  exeoator  one  of  the  obligars^  or  one 
of  the  administrators  of  such  obligor,  haying  assetSi  the  debt  is  disp 
charged  as  to  all;  although  the  obligee  in  his  life-time  may  have  obtained 
several  judgments  against  the  deoeased  obligor's  reprosontatives  and  the 
survivor. 

Ebbob  to  the  common  pleas.  From  the  bill  of  ezoeptionfl,  it 
appeared  that  in  June,  1812,  Benjamin  Ohew,  jun.,  the  defend- 
ant in  error,  and  Elizabeth  Chew,  as  ezeeators  of  Benjamin 
Chew,  sen.,  sued  out  a  scire  facias  to  revive  a  judgment  con- 
fessed in  the  court  of  common  pleas  in  June,  1807,  hj  virtue 
of  a  warrant  of  attorney,  in  an  action  brought  by  the  said 
Chew,  sen.^  against  GrifiGith,  the  plaintiff  in  error,  on  a  joint 
and  several  bond  made  by  the  said  Griffith  and  Philip  Nicklin, 
since  deceased,  for  twenty-eight  thousand  three  hundred  and 
forty  six  dollars  and  forty-nine  cents.  To  this  writ  the  plaintifi 
in  error  pleaded  payment,  with  leave  to  give  special  matters 
in  evidence.  The  cause  was  not  brought  to  trial  until  1820, 
Elizabeth  Chew  having  died  in  the  meantime.  The  plaintifl 
in  error,  to  support  his  plea,  proved  that  in  September,  1807, 
a  fieri  facias  was  issued  on  said  judgment,  and  levied  on  a 
certain  tract  of  land  owned  by  the  plaintiff  in  eixor,  which 
was  duly  sold  on  a  vendiiioni  exponas^  December  6,  1807,  for 
the  sum  of  twenty  thousand  six  hundred  dollars,  and  the  pro* 
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ceeds  paid  io    Benjamin    Chew,   sen.;    that  in  June,   1808, 
Benjamin  Ohew,  sen.,  brought  an   action  against  Benjamin 
Chew,  Jan.,  the  defendant  in  error,  and  Juliana  Nioklin,  aa 
administratorB  of  Philip  Niddin,  deceased,  the  co-obligor  of 
the  plaintiff  in  error,  in  the  said  joint  and  several  bond  to 
recover  the  bidanoe  due  thereon,  in  which  action  the  said  ad- 
ministrators appeared  by  attorney  and  confessed  judgment, 
which  was  revived  by  adre  facias  in  June,  1812,  and  again  in 
September,  1818;  and  that  the  said  Benjamin  Chew,  jun.,  was, 
while  acting  as  administrator  of  the  said  Nicklin,  appointed  by 
Benjamin  Chew,  sen.,  one  of  his  executors.     The  plaintiff  in 
error  further  offered  to   prove   that  the   defendant  in  error, 
while  acting  as  administrator  of   the   said  Nicklin,  had  and 
still  retained  in  his  possession  sundry  shares  of  stock  belong- 
ing to  the  estate  of  the  said  Nicklin,  and  to  show  their  value, 
but  the  evidence  was  rejected.     He  further  offered  evidence 
to  prove  that  the  defendant  in  error  had  in  his  hands  certain 
moneys  belonging  to  the  said  estate,  and  also  that  as  adminis- 
trator he  had  committed  a  devaatavU  by  applying  the  assets  of 
the  estate  to  the  maintenance  of  the  family  of  the  said  Nicklin, 
deceased,  and  to  the  payment  of  simple  contract  debts;  which 
evidence  was  also  rejected.     A  bill  of  exceptions  on  these 
several  points  was  duly  tendered  and  allowed,  and  the  plaintiff 
in  error  brought  the  case  here. 

Tod  and  J.  B.  IngersoU^  for  the  plaintiff  in  error. 

8.  Chew  and  Binney,  for  the  defendants  in  error,  in  the 
course  of  their  argument  upon  the  points  urged  by  the  plaintiff 
in  error,  cited  Foster  v.  Jackson,  Hob.  59;  Parker  v.  Lavorence, 
Id.  70;  Toller  on  Ex.  188,  350,  424;  Wheatly  v.  Lane,  1  Saund. 
217;  Jacanib  v.  Hdnoood,  2  Ves.  265;  Watson  on  Part.  374;  I 
Chit.  PI.  37;  Lang  v.  Keppele,  1  Binn.  123;  Telv.  160;  1  Salk. 
303,  304;  Wilson  v.  Wilson,  3  Binn.  355;  Winship  v.  Bass,  12 
Mass.  199. 

By  Court,  Duncan,  J.  The  judgment  confessed  by  the  ad- 
ministrators of  Philip  Nicklin,  in  the  life-time  of  the  testator, 
and  the  subsequent  confessions  of  judgment  on  scire  facias,  are 
admissions  of  assets  to  the  amount  of  this  debt.  So  long  as 
these  judgments  stand  unreversed,  this  is  incontrovertible.  The 
whole  rests  on  the  solution  of  one  question  of  law,  and  the  ap- 
plication of  one  principle  of  equity.  The  legal  question  is, 
did  the  plaintiff  receive  payment  in  fact,  or  satisfaction  by  oper- 
ation of  law  ?    If  the  evidence  offered  did  not  tend  to  prove 
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this^  would  the  relation  in  which  the  parties  stand  to  oaeh  other 
form  such  a  ground  for  equitable  relief  that  a  court  of  ehanceiy 
would  enjoin  the  plaintiff  below,  the  defendant  in  error,  from 
reooveiy  f  For  if  it  is  a  cause  calling  on  a  court  of  chanoeiy 
to  interpose,  our  common-law  courts  can  and  ought  to  aooom- 
plish  the  same  end  under  the  plea  of  payment,  with  leave  to 
give  the  special  matters  in  evidence;  for  equity  is  part  of  our 
common  law,  and  our  courts,  from  the  earliest  period,  have 
constantly  exercised  chancery  powers  from  necessity,  lest  there 
should  be  a  failure  of  justice;  and  it  is  a  maxim  in  our  jorispm- 
dence,  to  consider  that  to  have  been  done  which  equity  would 
compel,  and  which  good  conscience  requires  should  be  done; 
and  on  this  basis  rests  the  whole  doctrine  of  equitable  eject- 
ment, and  all  our  laws  as  to  trust  estates. 

Bules  of  court  corresponding  with  this  have  been  framed.  In 
debt  on  bond,  where  the  parties  would  be  forced  into  a  oourt  of 
chancery  under  the  plea  of  payment,  with  leaxe  to  gire  the 
special  matter  in  evidence,  every  equitable  circumstance,  eveiy- 
thing  which  will  go  to  show  that  in  conscience  the  defendant 
ought  not  to  be  cbaiged,  may  be  shown,  and  the  jury  directed 
to  presume  everything  to  have  been  paid  which,  excBquo  ei  Ixmo, 
ought  not  to  be  paid.     But  this  assumption  of  equitable  juris- 
diction is  not,  as  some  have  most  erroneously  supposed,  the 
exercise  of  a  wild  discretion  in  each  particular  case,  ungOTcmed 
by  any  rule,  and  without  any  plan,  depending  on  the  caprice  of 
any  twelve  jurors  drawn  by  lot,  and  impaneled  in  a  jniy-box, 
to  decide  according  to  their  own  conceptions  of  equity,  by  a 
crooked  discretion  ex  re  nata;  but  a  sober,  well-understood, 
uniform  system,  governed  by  chancery  rules,  attaining  the  same 
end  in  substance,  though  not  in  model    The  relief,  the  manner, 
and  extent,  are  matters  of  law  for  the  court,  as  much  as  any 
matter  at  the  common  law;  the  jury  are  confined  to  the  province 
of  the  fact,  the  court  exercising  the  judicial  functions  of  a  chan- 
cellor by  the  instrumentalily  of  a  jury.    Nor  is  it  any  objection 
that  the  court  cannot  in  all  cases  grant  equitable  relief.    Be- 
cause they  cannot  do  everything  is  a  bad  reason  for  their  not 


j  doing  anything. 


Executoxs  and  administrators  are  trustees,  and  it  would  be 
matter  of  regret  if  the  powers  of  the  court  were  incompetent 
to  compel  the  fulfillment  of  their  trust.  It  v^as  the  opinion  of 
a  most  inflexible  adherent  to  the  course  of  the  common  law 
administering  justice  in  that  form,  that  decisions  of  courts  of 
equity  on  the  powers  and  duties  of  executors  and  administia- 
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ton  were  to  be  regarded  in  the  eottrte  of  oommon  law;  but  it 
appetTB  to  me  that  if  the  facte  offered  to  be  proTed  by  the 
plaintiff  in  error  had  been  put  into  the  form  of  a  special  plea 
on  the  record,  and  the  defendant  had  demurred  to  it,  judgment 
most  have  paaeed  against  him. 

The  testator  knowing  that  the  plaintiff  below  was  one  of  the 
administrators  of  Philip  NicUin,  for  he  had  proceeded  against 
hdm  as  such,  and  rendered  him  personally  liable  by  his  judgment 
for  this  debty  constitutes  him  by  his  will  one  of  his  executors. 
It  then  stands  precisely  as  if  the  testator  had  become  the  ad- 
nuniatrator  of  Mr.  Nicklin.  This  is  the  first  ground,  and  if  so, 
it  is  oncontroverted  law,  of  a  standing  of  many  centuries,  that 
where  two  are  jointly  and  seTcrally  bound,  as  here,  and  the  ob- 
ligee takes  out  administration  on  one  he  cannot  sue  the  other. 
A  Bucceasion  of  cases  from  21  Ed.  IV.,  8  (in  the  year-book), 
doim  to  the  present  day,  will  be  found  clearly  establishing  this 
principle  of  discharge.  That  case  was  thus:  Copley,  prothono- 
tary,  asked  of  Brian,  0.  J.,  if  three  be  bound  in  an  obligation 
to  a  man,  jointly  and  severally,  and  the  obligee  make  one  of  the 
obligors  his  executor,  and  die,  whether  he  who  is  made  execu- 
tor shall  have  his  action  against  any  of  the  others,  and  Brian 
said  that  he  should  not,  for  if  one  was  discharged  all  shall  be, 
because  making  one  of  them  executor  is  as  perfect  a  discharge 
in  law  as  if  he  had  released  to  one  in  deed.  Copley:  "  Sir,  the 
obligation  is  several."  Brian:  "  This  does  not  matter,  for  a  re- 
covery against  one,  and  execution  sued,  will  discharge  the 
other."  The  reason  is  a  good  one;  there  is  but  one  duty  ex- 
tending to  both  obligors,  and  therefore  it  was  pointedly  put  by 
Brian  that  a  discharge  of  one,  or  satisfaction  made  by  one,  dis- 
cbarges the  other.  Hutt.  128,  cites  Trugeon  v.  Meron.  Garret 
Tmgeon,  plaintiff,  against  Anthony  Meron  and  others,  admin- 
istrators  of  Benjamin  Scriven,  on  a  single  bill.  The  defendants 
demand  oyer  of  the  bill,  whereby  it  appears  that  one  John 
Scneacks  was  jointly  and  severally  bound  with  Scriven.  The 
defendants  said  that  the  said  Scneacks  died  intestate,  and  that 
administration  of  his  goods  was  granted  to  the  plaintiff,  who 
accepted  the  burden  and  administered.  The  plaintiff  demurred 
and  judgment  against  the  plaintiff.  I  can  see  no  difference  be- 
tween this  case  and  the  one  before  us. 

So  Dorchester  v.  Webb,  Cro.  Car.  372:  The  defendant  pleaded 
that  John  Dorchester,  late  husband  to  the  said  Anne,  and  the 
said  William  Webb  was  [were]  bound  jointly  and  severally  to 
Anne  Bowe,  and  that  the  said  John  Dorchester  died,  and  made 
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the  said  Anne,  his  wife,  the  now  plaintiff,  and  the  said  Anne 
Bowe,  the  obligee,  his  executrixes,  and  that  the  said  Anne  Bowe 
renounced  and  the  said  Anne  Dorchester  administered,  and  that 
assets  to  pay  the  debt  came  to  the  plaintiff's  hands.    The  plaint- 
iff replied  that  before  the  death  of  the  said  Anne  Bowe  she  had 
administered  fully  all  the  goods  of  John  Dorchester;  demurrer, 
and  judgment  for  plaintiff  for  this  reason,  that  she,  having  fully 
administered  all  the  goods  of  John  Dorchester,  and  not  being 
chargeable  to  that  debt  as  executrix  of  John  Dorchester,  may, 
as  executrix  of  Anne  Bowe,  maintain  this  action  against  Webb, 
the  other  obligee.     To  the  same  purpose  is  Fryer  v.  OUdridfff, 
Hob.  10.    If  A.  and  B.  are  bound  in  an  obligation  jointly  and 
severally  to  C,  and  C.  makes  D.,  the  wife  of  A.,  his  executrix, 
and  dies,  D.  administers,  and  afterwards  A.,  the  baron  of  D., 
makes  D.  his  executrix,  and  dies  learing  sufficient  assets  to  pay 
the  debt,  and  afterwards  D.  dies,  and  E.  takes  out  administra- 
tion of  the  goods  of  C.  unadmimstered,  yet  he  cannot  have  his 
action  against  B. ,  the  ether  obligor,  because  when  the  obligor 
made  the  executrix  of  the  obligee  his  executrix,  and  left  assets, 
the  debt  was  immediately  satisfied  by  way  of  retainer.   In  Free- 
man's Beports,  49,  pi.  59,  A.  and  B.  are  obliged  to  0.;  A.  makes 
D.  his  executor  and  dies;  D.  makes  C.  his  executor  and  die& 
A.  sues  B.  for  the  debt;  B.  pleads  the  matter  aforesaid,  and 
says  that  diversa  bona  et  caieUa  of  A.,  the  first  testator,  came  to 
the  hands  of  C,  but  it  was  ruled  against  him  because  he  did 
not  say  ad  valorem  dMli,  and  perhaps  the  goods  were  not  of  the 
value  of  six  cents.     The  same  principle  is  decided  in  ThamoM 
V.  Thompson,  2  Johns.  475,  477,  but  there  put  on  the  footing  of 
extinguishment. 

But  I  rest  this  case  on  payment  and  satisfaction,  for  the  law 
will  not  allow  the  plaintiff  below  to  refuse  to  reap  that  satisfoc- 
tion  which  he  has  already  received  from  one  obligor,  without 
discharging  the  other.  The  reasoning  of  Holt,  C.  J.,  in  Wmdc- 
ford  V.  Wankfordf  1  Salk.  !'U)5,  is  unanswerable.  **  If  the 
obligee  makes  the  obligor  or  the  executors  of  the  obligor  his 
executor,  this  alone  is  no  extinguishment,  though  there  be  the 
same  hand  to  receive  and  pay;  but  if  the  executor  has  assets,  it 
is  because  that  is  within  the  rule  that  the  person  who  is  to  re- 
ceive the  money  is  the  person  who  ought  to  pay  it;  but  if  he 
has  no  assets,  then  he  is  not  the  person  to  pay,  though  he  is  the 
person  who  is  to  receive,  and  to  that  purpose  is  11  Hen.  IV.  83. 
And  the  case  of  Dorchester  v.  Webb,  Oro.  Car.  872;  1  Jones,  345, 
where  the  obligee  makes  the  executrix  of  one  of  the  obligoxs 
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ezecatrix,  who  has  no  assets,  this  is  no  discharge  of  the  debt, 
because  thoagh  this  exeoatriz,  as  ezecatrix  of  the  obligee,  is  the 
person  to  receive,  yet  having  no  assets  of  the  obligor,  he  is  not 
the  person  who  ought  to  pay.  Bat  if  the  ezecator  of  the  obligee 
is  made  one  of  the  executors  of  the  obligor,  and  has  assets  of 
the  obligor,  the  debt  is  extinct,  for  the  having  assets  amounts 
to  payment.  So  was  it  determined  in  Lock  y.  Cross,  where  the 
obligee  was  made  execator  of  one  of  the  obligors,  and  in  an  ac- 
tion by  him  against  the  other,  where  this  was  pleaded,  the  plea 
was  held  naught,  because  he  did  not  show  to  what  amount  the 
assets  were,  that  he  had  administered;  but  if  the  defendants 
had  shown  that  he  had  administered  goods  to  the  value  of  the 
debt,  it  had  been  a  good  plea/' 

According  to  the  opinion  of  Holt,  the  having  assets  amounts 
to  payment.     The  right  to  retain,  in  the  case  from  Hobart,  is 
satisfaction.    The  executor's  right  to  retain  for  his  own  debt,  is 
founded  principally  on  this:  That  he  cannot  sue  himself.    The 
executor  having  the  right  thus  to  apply  the  assets,  they  are,  by 
operation  of  law,  applied  to  payment.     It  is  the  presumption  of 
law  and  equity,  that  one  having  the  right  to  retain,  does  retain; 
it  requires  no  election.     A.  lent  money  to  B.,  on  bond,  who 
died  intestate.    0.  took  out  administration  to  him,  after  which 
€.  dying,  A.  took  out  letters  de  bonis  non  to  B.     It  was  de- 
termined, that  out  of  the  assets,  A.  might  retain,  and  though  A. 
happened  to  die  before  he  made  his  election  in  what  particular 
effects  he  would  have  the  property  altered,  yet  the  court  said  it 
must  be  presumed,  that  he  would  elect  to  have  his  own  debt 
paid  first,  and  this  being  presumed,  there  would  remain  no 
difficulty  as  to  the  alteration  of  the  property,  for  as  the  execu- 
tors of  A.  were  to  account  for  the  assets  of  B.,  they  must  in 
their  account  deduct  the  amount  of  the  money  lent  by  A.  to  B. : 
WeeiDS  V.  Gore,  3  P.  Wms.  184,  note.     So  here  Mr.  Chew,  as 
administrator  of  Mr.  Nicklin,  would  be  allowed,  in  his  adminis- 
tmtion  account,  the  amount  of  this  judgment.     This  case  falls 
within  the  opinion  of  the  court,  in  Thomas  v.  Thompson,  which 
was,  that  as  the  defendant,  the  administratrix  of  the  debtor,  was 
personally  liable  for  the  judgment,  at  the  time  she  was  ap- 
pointed executrix  of  the  creditor,  in  the  event  of  the  failure  of 
assets,  she  was  for  that  reason  discharged  and  released  by  this 
appointment,  by  the  judgment  creditor. 

There  is  no  person  who  can  enforce  the  judgment.  It  was 
the  voluntary  act  of  the  creditor,  a  voluntary  suspension  of  the 
remedy,  which  is  thus  forever  lost  and  gone.     The  avowed 
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object  is  to  compel  Oriffith  to  pay  this  debt,  and  to  oome  on 
Kicklin's  estate  as  a  simple  contract  creditor.  This  may  pro- 
ceed from  the  purest  motives.  To  put  all  the  creditors  on  a 
footing  of  equality  is  a  very  specious  equity,  and  in  mont  cases 
is  substantial  justice;  for  priority  of  payment,  the  grade  and 
order,  are  very  artificial  and  technical;  but  when  positrre  law 
has  established  the  order,  and  not  vested  in  the  executor  or 
administrator  any  power  to  prefer,  it  cannot  depend  on  bis  voli- 
tion whether  the  debt  shall  remain  as  it  stood  at  the  death  of 
the  debtor,  or  for  some  purpose  of  his  representative,  be 
changed  into  simple  contract,  and  swallowed  up  in  the  vortex 
of  claims  of  that  description.  The  order  of  payment  of  debts 
of  a  deceased,  is  to  be  according  to  the  nature  of  his  debts  as 
they  existed  at  the  time  of  his  death.  I  do  not  sensibly  feel 
that  kind  of  equity  which  was  so  much  pressed  on  the  court, 
the  equity  of  compelling  Griffith  to  pay  beyond  his  due  propor- 
tion of  this  debt,  in  order  that  the  meritorious  creditors  on 
simple  contract  of  his  co-obligor  may  not  go  altogether  unpaid; 
that  he  should  furnish  the  fund  for  the  purpose,  and  come  in 
upon  his  own  fund  for  a  dividend  with  them.  No  man  should 
be  suffered  to  use  his  right  so  as  to  prejudice  the  rights  of 
others.*  Sic  viere  tuo  ut  dtiemiJia  non  lasdas^  is  the  golden  rule  of 
the  law. 

In  a  case  like  this  there  is  a  legal  obligation  on  Philip  Nick- 
lin's  administrators  to  retain;  it  was  his  duty  on  all  sides;  to 
the  estate  of  which  he  was  executor,  to  that  of  which  he  was 
administrator,  and  to  Mr.  Griffith.  All  this  is,  however,  for- 
eign to  the  doctrine  of  devastavU.  Griffith  is  not  a  creditor. 
Mr.  Chew  would  be  both  debtor  and  creditor.  As  executor  of 
Mr.  Chew,  he  is  a  creditor  to  the  amount  of  the  debt,  and  as 
Nicklin's  administrator,  would  stand  debtor  to  that  amount 
He  has  received  it;  he  has  it  in  his  hands;  but  he  is  relieved 
from  that  awkward  state  by  the  laws  considering  that  the  debt 
due  to  the  testator  is  paid,  and  the  debt  due  by  the  intestate 
paid,  by  the  simplest  of  all  operations,  considering  that  to  have 
been  done  which  the  law  requires  should  be  done,  which  a  court 
of  law  would  consider  as  done;  and  without  so  considering  it^ 
justice  could  not  be  done  to  either  estate;  for  the  estate  of  the 
testator  would  never  compel  payment;  the  executor  of  the  cred- 
itor's will  is  the  personal  debtor  by  reason  of  the  judgment  and 
admission  of  assets;  and  it  is  only  by  supposing  that  he  has 
actually  received  the  debt,  that  it  is  so  much  monqr  hadand  re- 
ceived for  those  entitled  under  the  will,  that  it  can  be  oome  at 
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in  a  court  of  law.  He  cannot  sue  himself.  So  universal  is  this 
principle,  that  partners  in  one  house  of  trade  cannot  maintain 
an  action  against  partners  in  another  house  of  trade  of  which 
one  of  the  partners  in  the  plaintiffs  house  is  a  member,  for 
transactions  which  took  place  while  he  was  a  member  of  both 
houses:  Boaanquei  v.  Wray,  6  Taun.  597.  So  that  the  executor 
of  the  creditor,  being  in  that  state  in  which  he  could  not  pro* 
eeed  against  the  co-obligor  of  Oriffith,  suspending  the  debt 
would,  in  point  of  strict  law,  be  an  extinction;  for  a  personal 
action  once  suspended  is  foreyer  discharged. 

But  my  opinion  is  founded  on  the  payment  and  satisfaction; 
for  BO  much  is  retainer,  payment,  that  on  plene  adminisiravU  it 
may  be  given  in  evidence:  Plumer  v.  Marchant,  8  Burr.  1880. 
And  Chapman  v.  Turner^  11  Yin.  Executor,  D.  12,  2,  gives  an 
answer  to  the  objection,  that  here  are  two  administrators,  one 
only  of  whom  is  the  executor  of  the  creditor;  for  there  it  was 
held  that  the  retainer  of  one  was  the  retainer  of  both,  and  this 
was  quite  just,  as  it  inured  to  the  benefit  of  both  estates.  If 
there  are  two  administrators  one  may  retain  for  his  own  debt; 
but  if  both  have  debts,  assets  ought  to  be  applied  to  their 
mutual  benefit. 

In  strict  pleading  it  may  be  doubted  whether  the  matter 
alleged  as  a  defense  ought  not  to  have  been  specially  pleaded. 
So  it  was  done  in  all  the  cases  I  have  stated;  but  as  retainer 
may  now  be  given  in  evidence  on  jjlene  administrawi^  though 
formerly  it  could  not,  I  can  see  no  good  reason  why  the  special 
matter,  which  in  fact  is  payment  by  the  co-obligor,  may  not  be 
given  in  evidence  to  show,  if  it  was  not  an  actual  payment, 
that  in  equity  and  good  conscience  it  ought  not  to  be  paid;  for 
the  notice  is  substantially  a  bill  in  equity.  Besides,  this  was 
an  issue  directed  by  the  court  to  try  the  effect  of  this  veiy  mat* 
ter,  the  effect  of  these  acts,  to  try  what  was  really  due  on  this 
bond.  The  evidence  went  to  show  that  the  defendant  in  error 
had  in  his  actual  possession  the  veiy  money  which  ought  to 
have  been  applied  to  this  debt.  This  was  evidence  of  actual 
payment,  and  it  could  made  no  difference  whether  the  debt  was 
paid  by  Mr.  Nicklin  to  Mr.  Chew  in  his  life-time,  or  by  his  ad- 
ministrator to  Mr.  Chew's  executor.  But  whether  payment, 
extinguishment,  or  satisfaction  in  every  deed,  or  by  act  and 
operation  of  law,  under  this  issue  and  notice,  the  evidence  was 
proper  and  ought  to  have  been  admitted.  The  evidence  offered 
was  proposed  as  one  entire  body  of  evidence,  to  show  the  fact 
of  assets  applicable  alone  to  the  discharge  of  this  debt;  each 
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item  fonned  a  link  in  the  chain  of  evidence;  not  of  devasiavii^ 
but  of  satisfaction  and  payment. 

The  case,  however  it  might  be  put  on  extinguishment,  ac- 
cording at  least  to  the  ancient  doctrine  of  extinguishment,  by 
making  the  debtor  executor,  and  according  to  the  case  in  2 
Johns.,  yet  I  put  it  on  the  stronger  ground,  on  which  it  can 
safely  rest,    payment    and    satisfaction;    for    extinguishment 
•scarcely  now  exists  to  any  purpose  in  a  court  of  equity;  the 
executor  being  accountable  to  the  residuary  legatee,  or  next 
of  kin,  where  the  residue  is  not  disposed  of,  for  a  debt  due 
by  him  to  the  testator,  and  compellable  to  state  on  oath  whether 
he  stands  indebted  to  the  testator.     The  appointment  of  the 
executor  is  only  a  parting  with  the  action;  but  he  is  chargeable 
in  equity;  equity  prevents  the  extinction  of  the  debt:  WinMp 
V.  Bass,  12  Mass.  202.     This  doctrine  of  extinguishment  has 
•become  obsolete,  in  consequence  of  the  application  of  principles 
and  rules  of  equity,  unless  it  appears  the  testator,  by  naming 
the  debtor  his  executor,  gives  him  not  only  the  office  of  execu- 
tor, but  some  beneficial  interest.    He  is  considered  as  a  trustee, 
holding  a  resulting  trusteeship  for  those  entitled,  either  as 
residuary  legatees  or  next  of  kin.     At  no  one  time  in  this 
«tate  was  it  an  extinguishment  of  the  debt,  for  the  executor 
has  always  been   held  a  trustee:    Wilson  v.    WUsaUy   3  Binn. 
557;  and  an  action  for  money  had  and  received  will  lie  against 
him  in  his  personal  character,  to  recover  a  distributive  share. 
The  executor  takes  nothing  but  what  is  given  him  by  the  will, 
and  this  even  before  the  act  of  seventh  of  April,  1807,  which 
expressly  enacts  that  in  a  will  not  disposing  of  personal  estate 
the  executor  shall  distribute  the  residue  among  next  of  kin. 
The  executors  and  administrators  are    placed  on  the  same 
footing.     In   Massachusetts,  there  is  a  similar  provision;  and 
there  it  is  held  that  naming  a  debtor  executor,  and  his  accept- 
ance of  the  trust  does  not  extinguish  the  debt.    It  may  sus- 
pend the  remedy  by  action,  but  as  soon  as  he  takes  upon  him 
iJie  execution  of  the  will,  to  the  amount  of  his  debt,  he  has 
actually  received  so  much  money,  and  is  accountable  in  his 
personal  character  to  those  legally  entitled  to  it;  as  the  same 
hand  is  to  receive  that  is  to  pay.     There  is  no  ceremony  to  he 
performed  in  paying  the  debt,  and  no  mode  of  doing  it,  bat  by 
considering  the  money  to  be  in  his  hands:  Stephens  v.  Oa^ord, 
11  Mass.  259.    The  executor  is  quasi  administrator,  which  ne^et 
was  held  to  extinguish  the  debt;  and  having  voluntarily  as- 
sumed the  trust,  which  prevents  any  other  from  receiving  iii 
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and  bein^jf  unable  to  sue  himself,  he  shall  be  considered  aa 
having  paid  the  debt,  and  holding  the  amount  in  his  hands  as 
executor,  it  being  the  same  hand  which  ought  to  pay  that  is  to 
leoeiTe;  it  is  therefore  considered  as  actually  paid:  WinMp  ▼. 
.Boss,  12  MaRS.  202. 

Theee  decisions  show  that  where  there  are  assets,  or  where  the 
executor  has  rendered  himself  personally  liable,  the  law  applies 
the  payment.  As  soon  as  Mr.  Chew  accepted  the  executorship 
of  bis  father's  will,  the  assets  in  his  hands  as  administrator  of 
Philip  Nicklin's  estate  became  applicable  to  this  debt  alone;  he 
has  it  actually  in  his  hands  as  executor  of  his  father.  I  repeat 
it,  had  the  whole  matter  been  pleaded,  the  administration,  the 
assets,  the  appointment  and  acceptance  of  the  executorship  and 
the  plaintiff  below  had  demurred,  judgment  ought  to  have  been 
rendered  for  the  defendant.  But  if  this  were  not  so  clear  at 
law  it  would  be  a  denial  of  justice  to  exclude  equitable  conaid- 
eratioDB.  Equitaa  sequitur  legem.  Where  the  law  is  ineffectual, 
equity  steps  in  to  redress,  following,  howeTer,  the  rules  of  law. 
In  Covoper  ▼.  Earl  Cowper,  2  P.  Wms.  753,  Sir  Joseph  Jekyll,  in 
commenting  upon  chancery  jurisdiction  observed  that  the  dis- 
cretion to  be  exercised  in  that  court  was  to  be  governed  by  the 
rules  of  law  and  equity;  that  in  some  cases  it  followed  the  law, 
and  assisted  it  by  advancing  the  remedy,  though  in  others  it 
relieved  against  the  abuse,  or  allayed  the  rigor  of  it,  but  in  no 
case  contradicted  or  overturned  the  rules  of  law.  One  English 
judge  of  great  learning,  0.  J.  DeGrey,  said  he  never  liked  equity 
so  well  as  when  it  was  like  law.  The  day  before  Lord  Mansfield 
had  said  that  he  never  liked  law  so  well  as  when  ifc  was  like 
equity;  remarkable  sayings  of  two  very  great  men.  But  here,  aa 
I  shall  proceed  to  show,  the  law  and  equity  are  the  same;  they 
meet  together,  and  no  man  can  dislike  their  junction.  It  may 
may  be  observed  that  what  once  was  mere  equity  is  now  law. 
The  allegation  of  the  plaintiff  in  error  was,  that  he  and  his  part* 
ner,  Philip  Nicklin,  gave  this  joint  and  several  bond  to  the 
defendant's  testator;  that  separate  judgments  were  obtained 
against  him  and  the  plaintiff  in  error,  as  administrator  of  Nick- 
lin; that  he  has  paid,  or  is  wiUing  to  pay,  his  half  of  this  bond, 
and  that  sulBcient  effects  of  Philip  Nicklin  to  pay  the  other 
moiety  have  'come  to  the  hands  of  the  executor  of  the  obligee, 
the  administrator  of  his  co-obligor,  which  can  alone  legally  l>e 
applied  to  this  debt,  which  his  duty  as  the  administrator  of  one 
and  the  executor  of  the  other,  required  him  to  appropriate. 
The  question  has  no  relation  to  marshalling  assets  or  equitable 
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assets.  The  natural  equity  of  the  case  is  that  GhiflElth  should 
pay  one  half  of  the  debt,  and  the  other  half  fall  on  the  estate  of 
Nicklin.  In  this  state  of  the  case  what  would  chancery  do, 
even  if  the  defendant  in  error  had  not  the  fund  in  his  poeses- 
sion,  but  it  was  an  efiEectual  one,  one  appropriated  by  law,  and 
which  he  had  the  power  of  reducing  to  possession,  and  depend- 
ent on  his  own  will  ?  I  think  chanceiy  would  compel  him  to 
resort  to  this,  for  there  are  cases  where  equity  would  compel  a 
creditor  to  resort  to  a  partially  available  fund  before  be  poisues 
his  creditors  personally. 

The  cases  on  this  head  are  reviewed  by  Chancellor  Kent,  in 
Hayes  v.  Ward,  4  Johns.  Ch.  132  [8  Am.  Dec.  554],  and  the 
principle  acknowledged  as  applicable  not  only  to  a  surety,  but  a 
principal  debtor.     The  case  had  a  very  strong  recommendation 
to  the  exercise  of  the  equitable  principle,  when  it  is  considered 
that  the  party  admits  of  record,  that  he  has  not  the  fund  to 
seek;  that  there  can  be  no  delay,  expense  or  hazard  incurred  by 
him,  for  he  has  the  satisfaction  already,  and  that  which  never 
can  receive  a  satisfactory  answer,  he  cannot  assign  it,  if  Ghriffith 
paid  it.    He  cannot  assign  the  debt  due  by  himself.     Besides 
there  would  be  nothing  to  assign,  the  debt  is  paid.     The  reason 
of  the  decision  has  been,  that  the  creditor  could  not  assign  the 
benefit  of  the  fund  to  the  debtor.    The  law  never  would  exact 
so  idle  and  vain  a  ^ceremony,  as  to  require  Oriffith  to  pay  the 
debt  and  demand  an  assignment  to  distress  him  by  compelling 
him  to  pay  this  debt  to  the  defendant  in  error,  in  order  to  enable 
him  instantly  to  recover  it  back.     I  do  not  say  that  the  obligee 
in  a  joint  and  several  bond,  may  not  proceed  against  each,  and 
recover   judgment  against  each,   and  issue  execution  at  his 
pleasure  against  either,  or  several  executions  against  each,  for 
he  stands  in  no  other  situation  than  a  creditor,  with  a  choice  of 
remedies;  but  he  can  have  but  one  satisfaction.     Here  he  has  it, 
here  the  creditor  has  done  an  act  which  suspended  his  action 
against  one,  here  his  representative  has  received  every  satisfac- 
tion, every  payment  at  law,  certainly  in  equity,  holds  in  hifl 
hands  trust-money,  which  chancery,  on  a  bill  filed  by  Griffith, 
would  compel  him  to  appropriate  to  this  debt. 

As  chancery  would  compel  it  to  be  done,  under  the  plea  of 
payment  with  leave  and  notice,  the  court  here  would  consider 
it  as  done,  and  direct  the  jury  to  presume  it  to  have  been  paid. 
The  evidence  offered  as  to  actual  assets  in  the  hands  of  the  de- 
fendant, connected  with  the  judgments  confessed,  would  have 
established  the  fact  of  a  fund  in  the  power  of  the  defendant, 
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and  more  than  that>  an  actual  adequate  fund  in  his  actual  pos* 
seasion,  not  an  outstanding  one;  and  show  that  he  was  himself 
the  debtor  on  the  bond  which  he  seeks  to  recover  from  Griffith. 
I  do  not  see  the  difficulty  as  to  the  want  of  proper  parties.  The 
creditors  of  Nicklin  would  not  be  necessary  parties  in  a  bill,  as 
long  as  the  judgments,  admitting  assets  to  pay  the  debt,  stand 
unreversed.  And  if  it  is  alleged  that  Griffith  is  indebted  to 
Nicklin's  administrators,  this  does  not  preclude  the  administra- 
tors from  an  action  against  him.  The  attempt  of  the  defendant 
in  error  to  put  all  the  creditors  of  Nicklin  on  an  equal  footing 
is  the  struggle  of  an  honest  and  honorable  mind  to  do  what  he 
supposes  to  be  just  in  a  moral  point  of  view,  but  which  cannot 
be  allowed  by  a  sacrifice  of  the  rights  of  a  plaintiff  in  error, 
who  has  the  strict  law  with  him,  and  as  I  view  this  case  in  all 
its  aspects,  the  strongest  equity;  and  equity  in  which  the  claims 
of  other  creditors  can  enter  into  no  competition  with  him.  It 
is  manifest  that  the  action  is  gone  at  law,  because  the  adminis- 
trators of  Philip  Nicklin  could  not  proceed  against  him,  and 
because  a  personal  action,  once  suspended  by  the  voluntary  act 
of  the  party  entitled  to  it,  is  forever  gone  and  discharged. 
Unless  the  plaintiff  below  was  entitled  to  equitable  relief,  the 
defendant  stood  protected  by  law;  the  right  of  action  was  dis- 
charged, and  a  scire  facias  is  in  the  nature  of  an  action.  If  the 
equity  of  the  other  creditors  were  equal  to  Griffith's  (superior 
it  could  not  be),  this  law  must  prevail,  for  equity  cannot  prevail 
against  both  law  and  equity. 
Judgment  reversed,  and  a  venire/aeiM  de  novo  awarded. 


"The  principle  is,  that  a  debt  is  merely  a  right  to  recover  the  amount  by 
vay  of  actian,  and  as  an  executor  cannot  maintain  an  action  against  himself, 
bis  appointment  by  the  creditor  to  that  office  suspends  the  action  for  the 
debt  And  where  a  personal  action  is  once  suspended  by  the  voluntary  act 
q{  the  party  entitled  to  it^  it  is  forever  gone  and  discharged:"  Williams  on 
Ex.  1310;  Eichelberger  v.  Morris,  6  Watts,  42.  If  there  are  sufficient  assets 
to  pay  all  the  debts  and  legacies,  the  debt  is  absolutely  released:  Freakley  v. 
FoXy  9  B.  &  G.  130;  4  M.  &  R.  18.  But  if  there  are  not  sufficient  assets, 
the  executor  is  treated  as  though  he  had  collected  the  debt  which  he  owed 
the  testator,  so  far,  at  least,  as  to  make  him  and  his  sureties  liable  to  account 
for  it  to  the  creditors  and  residuary  legatees:  Ptisey  v.  Clemson,  9  S.  &  R.  204; 
Ipmoich  Mamtiif,  Co,  v.  Story,  5  Met.  313;  Leland  v.  Felton,  1  Allen,  531; 
Skpkens  v.  Oaylord,  11  Mass.  269;  Piper's  estaU,  15  Pa.  St.  533;  WilUarns  v. 
Morehouse,  9  Conn.  470;  JJufer  v.  Buchanan,  8  Ala.  27;  Williams  on  Ex. 
1313,  1315.  **  If  the  administration  of  the  effects  of  a  creditor  be  committed 
to  the  debtor,  this,  being  by  act  of  law,  ii  only  a  temporary  privation  of  the 
lemsdy:"  Williams  on  Ex.  1314;  Ferebee  v.  Doxey,  6  Ired.  448. 
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HORNKETH   V.  BaRB. 

(8  8sB0B4m  ft  Bawlb,  36.] 

AiOHOir  lOB  Dauobxxb's  Seduction. — A  father  may  mjuntMn  aa  aetka  for 
the  aednotioQ  of  hia  minor  daughter,  though  ahe  did  not  reaide  with  him 
at  the  time,  if  ahe  waa  aabject  to  hia  control  and  he  was  entitled  to 
command  her  aervioea. 

Ebbob  to  the  district  court  of  Philadelphia  in  an  action  of 
trespass'  on  the  case  bronght  against  the  plaintiff  in  error  hj 
the  defendant  in  error,  for  the  seduction  of  the  latter's  minor 
daughter,  per  quod  aerviHum  amisU. 

The  facts  were:  The  defendant  in  error,  who  was  the  plaintiff 
below,  resided  in  Northampton  county,  and  his  dang^hter,  at 
the  time  of  her  seduction  by  the  plaintiff  in  error  was  a  minor^ 
liying  with  a  married  sister  in  Philadelphia,  with  the  father's 
consent,  and  had  been  at  intervals  for  several  years,  owing  to 
some  disagreement  with  her  step-mother.  She  occasionally 
went  out  to  service  for  wages.  A  younger  brother  also  resided 
with  the  said  sister,  and  it  appeared  that  the  father  on  his  visits 
to  the  city  furnished  provisions  and  household  furniture  to  the 
said  sister  as  he  was  able.  The  daughter's  confinement  took 
place  at  Philadelphia. 

The  evidence  having  been  closed,  McKean,  J.,  delivered  his 
charge  to  the  jury,  the  material  part  of  which  was  as  follows: 
*'  If  the  child  be  under  twenty-one,  as  the  parent  is  entitled  to 
her  service,  no  act  of  service  need  be  proved,  if  seduced  while 
living  with  the  father;  but  if  not  living  with  the  father  or  under 
his  immediate  control,  it  was  thought  by  some  that  the  action 
could  not  be  sustained,  because  the  relation  of  master  and 
servant  did  not  exist.  The  law  had  not  expressly  given  a 
remedy  or  provided  a  punishment  for  the  wrong  done  to  the 
parent  by  the  seduction  of  his  child.  This  form  of  action  was 
adopted  and  encouraged  by  the  courts,  founded  and  sustained 
on  technical  notions  of  the  relation  of  master  and  servant, 
and  the  actual  or  supposed  loss  of  the  service  of  the  child. 
I  consider  it  now  as  a  mere  technical  form  of  action  to  re- 
cover for  the  loss  of  service,  but  in  substance  to  recover 
damages  for  the  injury  to  the  honor,  the  comfort  and  the  happi- 
ness of  the  parent.  If  the  child  was  above  twenty-one  at  the 
time  of  the  seduction,  to  sustain  the  action  it  is  now  necessary 
to  show  some  act  of  service,  though  trifling;  but  if  the  child  be 
under  twenty-one,  it  is  not  necessary  to  prove  any  act  of  service. 
The  father  is  bound  to  maintain  his  minor  child,  and  he  is  en- 
titled and  may  command  her  services. 
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"  It  is  contended  that  as  the  child  in  this  case  did  not  live  with 
her  father,  he  could  not  lose  by  the  want  of  her  sendees.    We 
may  answer  that  the  father  could  command  the  seirices  of  his 
child  at  any  time.    Therefore,  during  her  pregnancy  and  con- 
finement he  lost,  because  he  could  not  have  had  her  services  if 
he  had  required  them.    The  &ther  was  entitled  to  the  wages 
she  earned;  and  if  he  permitted  her  to  use  the  wages  to  clothe 
herself,  the  appropriation  was  for  his  benefit,  as  he  must  have 
clothed  her;  and  by  her  inability  to  labor,  he  lost  the  benefit  of 
her  services.    But  I  put  the  loss  of  service  oat  of  the  question. 
The  loss  of  service,  in  general,  could  be  very  small — in  this 
case  not   more  than  seven  or  eight  dollars.     I  consider  the 
action   now  substantially  an  action  by  the  father,  to  recover 
damages  for  debauching  his  minor  daughter;  and  I  hold  that 
it  is  not  necessary  the  child  should  actually  reside  with  the 
father,  if  she  resides  elsewhere,  with  or  not  against  his  con- 
sent.    A  child,  at  a  boarding  school,  residing  with  a  friend  to 
be  educated,  or  on  a  visit,  or  at  service,  is  still  subject  to  the 
control  of  the  parent,  and  under  his  protection  and  care. 
Whether  she  resides  under  her  father's  roof  or  abroad,  the 
destruction  of  the  family's  honor  and  the  parent's  peace,  is  still 
the  same.     The  crime  is  a  great  one,  and  every  parent  must 
know  and  feel  that  he  would  consider  it  so,  if  such  an  occur- 
rence should  happen  in  his  family. 

"  In  this  case  the  child  did  not  live  in  the  house  of  her  father; 
the  reason  assigned  is  that  her  father  had  married  a  second 
wife,  and  that  the  step-mother  did  not  use  the  children  by  the  first 
wife  well,  that  the  father  was  therefore  obliged  to  place  his 
children  elsewhere,  and  he  placed  this  daughter  with  her  elder 
and  married  sister,  perhaps  the  most  proper  place." 

Defendant's  counsel  excepted  to  this  charge,  and  upon  a  ver- 
dict for  the  plaintiff,  sued  out  a  writ  of  error. 

P.  A.  Browne,  for  the  plaintiff  in  error,  contended  that  with- 
out proof  of  actual  service,  an  action  could  not  be  sustained  for 
aa  injury  to  a  daughter  per  quod  servUium  amisit :  Orey  v.  Jeff- 
ries, Cro.  El.  56;  Barham  v.  Dennis,  Id.  760, 770;  Bobert  Money's 
case,  9  Co.  113;  NorUm  v.  Jason,  Style,  898;  Btissell  v.  Come,  2 
Ld.  Baym.  1032;  S.  C.  6  Mod.  127;  PosOethwaUe  v.  Parkes,  3 
Buir.  1878;  Peake's  Ev.  333,  334;  Esp.  N.  P.  645;  1  Bac.  Ab. 
87;  4  Id.  593;  3  Selw.  N.  P.  967,  969. 

liorris  and  Scott,  contra,  relied  on  Beeve's  Dom.  Bel.  291;  1 
Bl.  Ck>m.  446,  447;  3  Serg.  &  B.  218;  Ibsier  v.  Scoffield,  1  Johns. 
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297;  HarHn  ▼.  Payne,  9  Id.  387  [6  Am.  Dec.  288];  Nicldesm  ▼. 
Siryker,  10  Id.  115  [6  Am.  Dec.  318];  Logan  t.  Murray,  6  Serg. 
&  B.  175  [9  Am.  Dec.  422];  Norris  ▼.  BcJcer,  1  Boll.  Bep.  393; 
HufU  V.  WotUm,  T.  Eaym.  269. 

By  Court,  Duncan,  J.     In  this  action  the  loss  of  service  is 
the  legal  foundation  of  the  plaintiff's  right,  and  though  it  is  dif- 
ficult to  reconcile  to  principle  the  giving  damages  uUra  the  mere 
loss  of  service;  damages  for  the  injured  feeling  of  the  parent, 
for  family  honor  and  distress;  damages  for  loss  of  comfort;  and 
though  the  pecuniary  loss  is  generally  the  smallest  where  the 
damages  recovered  are  the  greatest,  and  where  the  real  loss  of 
service  is  lost  sight  of  in  the  higher  injury  done  to  the  child, 
yet  the  loss  of  service  is  still  the  foundation  of  the  action, 
though,  in  fact,  she  was  not  accustomed  to  perform  any  servile 
labor  or  menial  ofBce  in  the  family.   Yet,  however  liberal  courts 
may  have  been  by  letting  in  other  evidence  than  the  value  of 
the  services,  to  increase  the  damages,  they  have  never  extended 
the  boundaries  of  the  action.    There  is  no  authority  or  principle 
to  warrant  the  position  that  civil  actions  may  be  considered  as 
media  of  punishment  for  moral  offenses,  but  where  there  exista 
this  ground  of  loss,  that  is  made  the  instrument  of  punishment, 
and  to  operate  as  a  lesson  to  the  offender,  as  the  invader  of  do- 
mestic happiness.     But  the  extra  damages  have  no  foundation 
to  stand  upon  except  the  loss  of  service.    I  do  not  by  any  means 
agree  in  opinion  with  those  who  think  that  loss  of  labor,  which 
is  the  gist  of  the  action,  is  not  in  question,  where  the  inquiiy  is 
on  the  legal  cause  of  the  action,  though  I  agree  with  them  that 
it  is  pretty  much  lost  sight  of  in  assessing  the  damages;  for  if 
it  was  not  in  question,  then  mere  seduction,  in  consequential 
fornication,  would  be  actionable,  whether  the  daughter  was  an 
adult  or  a  minor,  which  it  certainly  is  not.     If  the  daughter  be 
above  the  age  of  twenty-one  there  must  exist  some  kind  of  serr- 
ice,  however  slight:  but  under  twenty-one,  though  not  liTing 
under  her  father's  roof,  but  residing  with  another,  and  in  the 
temporary  service  of  another,  if  the  father  has  not  renounced 
and  abandoned  her  totally,  divested  himself  of  all  right  to  re- 
claim her  services,  she  continues  under  his  protection  and  oou- 
trol,  her  services  may  be  demanded  and  coerced;  he  is  liable  for 
her  support  and  she  is  his  servant  de  jure,  and  the  defendant 
having  done  an  act  which  has  deprived  the  father  of  his  daugh- 
ter's services,  which  he  might  have  required  and  enjoyed  but  for 
this  injury,  his  obligation  to  support  her,  his  right  to  her  serr- 
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icesy  his  tdUe  to  her  wages  until  her  znajoriiy,  are  grounds  of  the 
action. 

He  does  not  rely  on  the  relation  of  parent  and  child,  hut 
master  and  servant.     During  pupilage,  the  child  gains  do 
domicile  distinct  from  the  parent.    The  cases  of  emancipation 
have  always  heen  decided  either  on  the  circumstance  of  the 
child's  heing  twenty-one,  or  married,  or  having  contracted  a 
relation  inconsiBtent  with  his  being  in  a  subordinate  situation 
in  his  father's  family,  and  a  child  under  twenty-one,  who  resides 
not  with  his  father's  family,  but  permanently  with  another,  is 
entitled  to  his  father's  settlement,  acquired  after  he  ceased  to 
leside  with  him,  because  in  that  time  he  remained  under  the 
power  of  the  father.    The  father  haring  had  a  right  to  the  child's 
custody,  might  have  obtained  it  on  a  habeas  corpus^  for  his 
parental  care,  powers  and  authority,  had  by  no  act,  being  finally 
renounced  by  him;  nor  had  the  right  of  an  actual  master  or  one 
standing  in  loco  parentis,  become  vested  in  another.     Taking  the 
whole  structure  of  the  charge,  it  may  be  so  construed,  as  thus 
leaving  it  to  the  jury,  and  the  whole  of  it  must  be  taken  as  one 
connected  opinion.    The  court  say,  it  is  not  necessary  to  main- 
tain the  action,  that  the  child  should  actually  reside  with  the 
father,  if  she  reside  elsewhere,  vnth  or  not  against  the  consent 
of  the  father,  and  put  the  action  on  its  true  principles,  the  sub- 
jection of  the  child  to  the  father's  power,  his  right  to  her  serv- 
ices, and  his  liability  to  support  her.     Who  could  maintain  the 
action  for  services  lost,  if  the  father  could  not? 

Taylor,  with  whom  she  was  in  service  when  the  injury  was 
done,  for  seven  weeks  could  not,  for  he  had  sustained  neither 
damnum  nor  injuria.  Her  sister  could  not,  for  she  did  not 
stand  in  locus  parentis,  she  was  not  entitled  to  her  services,  she 
bad  not  lost  her  services;  the  child  lived  with  her  on  account  of 
some  disagreement  with  her  stepmother;  it  may  be  fairly  pre- 
sumed, placed  with  her  sister  by  her  father  as  the  most  proper 
place,  and  it  is  not  an  unnatural  presumption,  that  the  presents 
made  by  the  father  to  the  married  sister  were  considered  by  her 
as  some  small  allowance  towards  her  support.  The  father's 
right  to  recover  does  not  depend  on  her  returning  to  her  family 
during  pregnancy,  and  on  her  lying-in  expenses.  She  might 
have  returned,  and  he  be  bound  to  support  her.  The  per  quod 
ienniium  amisit  is  technically  made  out  by  the  evidence,  that  by 
the  acts  of  the  defendant  below,  the  plaintiff  in  error,  he  was 
deprived  of  the  services  of  bis  child;  services  which  he  had  a 
right  to  claim,  which  were  his  ttt  poteniia,  which  the  child  owed 
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to  him,  and  which  he  put  it  out  of  her  power  to  perform.    The 
judgment  stands  affirmed. 
Judgment  affirmed. 

Ab  to  what  will  support^  and  who  may  maintiiin  an  acticm  for  mtdneiian, 
■ee  the  note  to  Coon  ▼.  Moffettf  4  Am.  Dec.  392;  408.  Farther  oonadentioB 
of  this  sabjeot  wiU  be  found  in  WcUlaceY.  Clark,  5  Id.  654;  ifartiw  t.  Afpiie, 
6  Id.  288;  NkkUwm  ▼.  Stryhar,  Id.  818;  and  Merctr  ▼.  WalmtUp,  9  Id.  486. 
Ab  to  the  rights  of  a  widowed  mother  to  maintain  an  action  for  the 
of  her  daughter,  see  Lognn  t.  Murray,  9  Id.  422,  and  note. 


MoNeilledge  v.  Galbbaith. 

[8  BKBaBAXT  k  Bawim,  48.] 

Bbqubbt  to  Poob  BsLiLTioirs. — In  the  case  of  a  beqnest  of  penooal  pnp> 
ert7  to  the  testator's  wife,  "and  at  her  decease  to  be  divided  betweoa 
her  and  my  poor  relations  equally,"  the  bequest  is  to  be  oonstmed  as  if 
the  word  poor  were  not  used,  and  after  the  wife's  death  the  estate  is  to 
be  divided  per  capita  between  the  brothers  and  sistexs  of  the  testator, 
living  at  his  death,  and  the  children  of  such  brothers  and  siaterB  aa  wrn 
dead,  and  the  mother  of  the  wife,  the  father  not  hmng  alive.  Ihs 
brothers  and  sisters  of  the  wife  do  not  take. 

Case  stated  for  the  opinion  of  the  court,  containing^  the  fol- 
lowing facts:  Alexander  Thomas,  the  testator,  died  in  October, 
1816,  leaving  a  will  wherein  after  sundry  bequests  and  devises, 
he  devised  as  follows:  '*  Further,  it  is  mj  will  that  my  beloved 
wife,  Eleanor  Thomas,  shall  receive  only  the  interest  on  the  re- 
maining part  of  my  real  and  personal  estate  during  her  life, 
and  at  her  decease  to  be  divided  between  her  and  my  poor  rela- 
tions equally. '^  The  defendants  were  named  as  executors,  and 
qualified  as  such.  Eleanor  died  in  March,  1817.  At  the  time 
of  the  testator's  death,  there  were  living  of  his  relations  sevenl 
brothers  and  sisters,  and  the  children  of  a  brother  who  bad 
died  before  the  testator.  Of  the  children  of  the  testator^a 
brothers  and  sisters,  none  had  filed  claims  except  the  children 
of  the  deceased  brother,  and  the  son  of  the  plaintiff.  The  tes- 
tator left  no  mother  or  father.  The  wife  at  the  time  of  ber 
death  left  several  brothers  and  sisters,  uncles  and  aunts,  and  a 
mother.  The  uncles  and  aunts  have  filed  claims  as  poor  rela* 
tions.  The  questions  submitted  for  the  opinion  of  the  court 
are:  1.  Whether  the  plaintiff,  one  of  the  testator's  brothers,  i' 
entitled  to  recover  a  part  of  the  residue  of  the  estate  bequeathed 
by  the  will  of  Alexander  Thomas?  And  if  he  is,  2.  In  what 
character  is  he  entitled  to  recover? 
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Chauncey,  for  the  plaintiff,  contended  that  bj  poor  relations 
the  testator  meant  those  who  would  have  taken  by  the  statute 
of  distributions^  and  that  there  should  be  an  equal  division 
between  the  poor  relations  of  the  husband  and  those  of  the 
vnfe.  He  cited  Boack  v.  Hammond,  Prec.  Ch.  401;  Whiihome 
T.  EdrrtB,  2  Ves.  527;  Thomas  v.  Hale,  Cas.  t.  Talb.  251 
Devixne  v.  MeUish,  5  Ves.  jun.  529;  Anon.,  1  P.  Wms.  327 
Brunsden  v.  Woobridge,  Amb.  507;  Edge  v.  Salisbury,  Id.  70 
Green  v.  Howard,  1  Bro.  C.  C.  32;  haac  v.  De  Fries,  Amb.  595 
Widmore  v.  Woodrofe,  Id.  636;  Bladder  v.  Webb,  2  P.  Wms. 
383;  1  Bop.  Leg.  134,  135. 

«/.  S.  Smith  and  P.  A,  Browne,  contra,  urged  that  half  went 
to  the  relations  of  the  husband  and  half  to  those  of  the  wife; 
that  thej  took  per  stirpes  because  it  would  make  a  more  equal 
division,  and  must  therefore  be  supposed  to  be  most  agreeable 
to  the  testator's  intent:  4  Bac.  Ab.  350,  tit.  Legacy;  2  Ch.  B. 
77, 179;  Cas.  t.  Talb.  251;  1  Bro.  Ch.  B.  31. 

By  Court,  Duhoan,  J.  Who  were  the  persons  intended  by  the 
testator,  in  the  distribution  of  this  residuary  personal  estate, 
which  he  directed  to  be  divided  between  his  own  poor  relations, 
and  the  poor  relations  of  his  wife  equally,  on  his  death  ?  This 
bequest  is  to  be  construed,  as  if  the  word  poor  were  not  in  it. 
There  is  no  distinguishing  between  the  degrees  of  poverty,  for 
if  degrees  of  poverty  were  to  be  taken  into  consideration,  and 
govern  the  construction,  it  would  open  a  field  of  inquiry  into  the 
relative  poverty  of  relations,  rendering  it  very  difficult  and  em« 
barrassing,  if  not  impracticable,  ever  to  arrive  at  a  just  conclu* 
fiion  who  were  poor. 

The  devise  to  relations  is  of  itself  not  free  from  ambiguity, 
and  courts  have  been  obliged  to  lay  hold  of  the  statute  of  dis- 
tributions as  the  standard,  to  prevent  an  inquiry  which  would 
be  infinite,  and  would  extend  to  relations  ad  infinitum.  It  is, 
therefore,  confined  for  convenience  sake,  and  that  statute  is  the 
nileand  measure  of  distribution:  Widmore  y.  Woodroffe,  Amb. 
636.  But  though  it  be  the  rule  by  which  relations  are  to  take 
nnder  so  general  descriptions,  yet  the  wills  under  which  they 
claim  will  be  the  guides  as  to  the  proportions  into  which  the 
fnnd  is  to  be  divided.  That  depends  on  the  fair  construction 
of  each  will.  Did  the  testator  intend,  that  whoever  should  take, 
shoold  take  per  stirpes,  and  not  per  capita;  that  this  residue 
Bhoold  be  divided  into  two  equal  parts,  one  to  go  to  his  own, 
And  the  otiier  to  his  wife's  relations  ?    I  cannot  think  either  was 
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in  the  view  of  the  testator.  He  did  not  intend  to  constitate  two 
prcBposUi,  one  to  consist  of  his  own,  and  the  other  of  his  wife's 
family;  but  that  the  relations  of  both  were  to  come  in  equally, 
one  description,  one  class,  pensonos  destgnaUe,  aa  mach  so  as  if 
he  had  directed  a  division  nomiruUim^  between  them  equally. 
Strict  representation  was  not  in  contemplation,  bat  equality. 
Since  the  decision  of  Thomas  v.  Hale,  Talbot's  cases,  251,  the 
effect  in  a  will,  where  the  devise  is  to  relations,  is  to  cause  a 
division  per  capita.  Where  the  bequest  is  to  relations  generally, 
the  expediency  of  the  application  of  the  role  of  the  statute  is 
manifest,  but  when  the  testator  explains  himself,  and  says  he 
does  not  intend  that  his  relations  should  take  unequal  paits, 
but  take  equally,  as  this  is  a  lawful  intent,  and  clearly  expressed, 
it  is  the  duty  of  the  courts  to  effectuate  it. 

Let  US  illustrate  this  by  a  few  instances.     A  legacy  to  the  re- 
lations of  A.  and  B.  equally,  all  take,  children  and  grand- 
children per  capita.    So  a  bequest  to  a  brother  and  the  children 
of  a  deceased  brother,  though  under  the  statute  of  distributions 
they  would  take  per  stirpes,  by  express  bequest  they  take  per 
capUa.    A  devise  to  the  relations  of  A.  and  B.;  they  would  take 
as  joint  tenants  a  joint  interest  in  the  fund.    A  devise  to  them 
equally;  they  take  as  tenants  in  common  in  equal  proportiona 
The  statute  of  distribution,  though  used  as  a  rule  to  designate 
the  persons  entitled  under  the  denomination  of  relations,  yet  is 
no  guide  as  to  the  quantum.    Perhaps  this  rule  which  la  adopted 
from  necessity,  lest  the  devise  should  be  void  for  uncertaintj, 
does  not,  in  all  cases,  quadrate  with  the  intention  of  all  testa- 
tors; perhaps  it  may  not  be  altogether  consistent  with  the  views 
of  this  testator,  yet  it  must  prevail  universally  or  it  is  of  no  use. 
Here,  if  it  be  not  the  rule,  the  wife's  relations  could  take  noth- 
ing.   They  must  call  it  in  to  support  their  claim,  for  there  is  no 
other  rule  known  to  the  law,  in  dispositions  to  relations,  than 
the  statute;  they  cannot  go  out  of  it,  or  beyond  it.    If  there  bad 
been  no  mother,  then  the  brothers  and  sisters  of  the  wife,  and 
the  children  of  deceased  brothers  and  sisters,  would  have  fallen 
in  with  the  statute,  but  the  life  of  the  mother  intercepts  the  dis- 
tribution to  them,  they  cannot  take  either  as  next  of  kin  of  their 
sister  or  aunt,  or  jure  represeniationis.    If  they  oould  not  take 
under  the  statute,  if  the  property  had  been  the  wife's  own,  ther 
cannot  take  under  the  denomination  of  relations. 

The  residue  of  the  personal  estate  (for  the  oourt  give  no 
opinion  how  the  real  estate  is  to  go)  is  to  be  divided  share  and 
share  alike,  per  capita,  between  the  brotliers  and  sisters  of  the 
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testalor,  living  at  his  death,  and  the  children  of  snch  brothers 
and  fosters  as  were  then  dead,  and  the  mother  of  the  wife. 
The  distiibntion  is  deferred  to  the  death  of  the  wife,  but  that 
does  not  prevent  the  interest  from  vesting  at  the  death  of  the 
testator.  I  had  a  strong  desire  to  bring  in  the  relations  of  the 
wife,  who  stand  in  the  same  relation  to  her  that  the  testator's 
relations  stand  to  him.  That  was  the  only  difKcultj  I  had. 
Bat  on  further  reflection,  I  cannot  see  how  this  can  be  done, 
without  introdudng  some  other  rule  than  the  statute;  for  the 
motion  cannot  be  excluded,  and  if  she  takes,  she  takes  as  the 
relation  of  her  daughter,  and  as  the  relation  of  the  daughter, 
takes  all.  She  is  the  sole  relation  that  can  come  in,  and  ez- 
dndes  all  other  relations  under  the  statute;  and  as  the  statute 
is  the  only  rule,  under  which  any  can  claim  under  the  devise, 
if  they  cannot  take  under  the  statute,  they  cannot  under  this 
will. 


The  doctrines  of  this  oaae  were  affirmed  in  MeNeUkdgt  y.  Bardoff,  11 
8.  &  R.  103^  and  applied  to  a  deviae  of  real  estate,  where  it  waa  alao  held 
that  when  the  "word  relation  ia  naed,  the  court  haa  no  other  role  to  go 
by  than  the  atatote  of  diatribationa,  otherwise  the  devise  would  be  void  for 
Qaoertainty.*'  The  statate  which  oontrola  ia  the  one  in  fozoe  at  the  death  of 
the  testator:  Wood^  appeal,  18  Pa.  St  478. 


Morgan  v.  Bank  of  North  America. 

[8  BmatOMAWt  k  Ra.wlb,  78.] 

Bmiirr  tob  Noir-TaANsrER  or  Stock. — Where  officers  of  a  corporation  re- 
fuse  to  permit  a  transfer  of  stock  npon  their  books,  as  required  by  a 
by-law,  »  party  entitled  to  snch  transfer  may  maintain  a  special  action 
on  the  case  againstthem. 

SroGKBOLDXB  BOUHD  BY  UsAOK. — ^If  it  is  the  iissge  of  a  bank  not  to  permit 
stock  to  be  transferred,  while  the  holder  is  indebted  to  the  bank,  a  stock- 
holder who  becomes  its  debtor,  knowing  such  usage  is  bound  by  it,  and 
neither  he  nor  lus  voluntary  assignees  can  maintain  an  action  for  a  re- 
fusal to  permit  a  transfer  of  his  stock. 

Bquitablb  Sxr-orr. — ^The  courts  of  law  in  Pennsylvania  have  adopted  the 
equitable  doctrine  of  setting-off  mutual  demands,  wherever  it  is  possible. 

SfegiaXi  action  on  the  case  by  Morgan  and  Smith,  assigneeB 
of  Robert  Wain,  against  the  Bank  of  North  Amerioa,  for  dam- 
ages for  refusing  to  permit  his  stock  to  be  transferred  to  the 
Baid  assignees,  or  to  pay  diTidends  thereon.  At  the  trial  at 
niti  prius  a  yerdict  was  taken  for  the  plaintiffs  for  six  cents 
damages  and  six  cents  costs,  subject  to  the  opinion  of  the 
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whole  court  upon  the  evidence.    The   facts  are  sufficiexitlj 
stated  in  the  opinion. 

Bowie  jun.  and  Eatde^  for  the  plaintifb,  cited  2  Kyd.  on  Cor- 
porations, 113;  Maidstone  case,  4  Burr.  2204;  Breton's  case^  Id. 
2260;  CommonweaUh  v.  Woelper,  3  Serg.  &  B.  33  [8  Am.  Dec 
628];  Oreeji  v.  Farmer,  4  Barr.  2221;  Jarvis  ▼.  Bogers,  15  Maaa. 
394;    AUen  v.  Megguire,  Id.  490;  Esp.  N.  P.  585;    Abbot  on 
Shipping  (Story's  Ed.)  103, 113;  1  Holt  on  Shipping,  358,  359; 
2  Yes  &  B.  242;  Livingston  v.  Lynch,  4  Johns.  Ch.  573;  NicoU 
Y.   Mumford,  Id.   526;  Kachlein  y.  MulhoUan,  1  Yeates,  571; 
S.  0.,  2  Dall.  237;  Dunlop  v.  Speer,  3  Binn.  109;  Steigleman  ▼. 
Jeffries,  1  Serg.  &  B.  477  [7  Am.  Dec.  626];  Heck  ▼.  Shener,  4 
Id.  249  [8  Am.  Dec.  700];  PrescoCs  case,  1  Atk.  250;  1  Cooke's 
B.  L.  569,  570,  572,  591;  Gibson  v.  Hudson's  Bay  Co.,  1   Sfa-. 
645;  7  Vin.  Ab.  125,  pi.  2;  1   Bac.  Abr.  444;  Mdiorucchi  ▼. 
Boyal  Exchange  Ass,  Go,,  1  Eq.  Oas.  Ab.  9;  Besp.  ▼.  Ouardians, 
1  Yeates,  476;  Shefflin  v.  Hervey,  Anthon's  N.  P.  57;  Money  t. 
Leach,  3  Barr.  1767;  Gommonweallh  v.  St.  Pairick^s  Soc.,  2  Binn. 
449  [4  Am.  Dec.  453];  Evans  v.  HeweUyn^  2  Bro.  Ca.  150;  Eevg 
V.  Bank  of  U.  S,,  1  Binn.  27;  Blesard  v.  Hirst,  5  Burr.  2670. 

J,  S.  Smith  and  Binney,  for  the  defendants,  cited  Hess  t 
WeHz,  4  Serg.  &  R.  356;  Fox  v.  Hanbury,  Cowp.  449;  IFcrf  r. 
S'Hp,  1  Yes.  239;  Watson  on  Partnership,  140;  DoddingUm  t. 
Hallei,  1  Yes.  497;  Child  v.  Hudson  Bay  Co,,  2  P.  Wms.  207; 
Ex  parte  Dees,  1  Atk.  228;  Bushforth  v.  Hadfidd,  7  East,  224; 
Ex  parte  Bevan,  9  Yes.  223;  Kirkman  v.  Shawcross,  6  T.  B.  14; 
Dai^is  V.  ^oi£78Aer,  5  Id.  488;  2  Phil.  Ev.  123;  2  Bos.  &  P.  44, 
note  a;  Whitaker  on  Liens,  35,  36;  1  Madd.  Ch.  537;  Edge  t. 
Worthington,  1  Coxe  Ca.  212;  MandeviUe  v.  Welch,  5  Wheat  284; 
Lincoln  etc.  Bank  v.  Page,  9  Mass.  155  [6  Am.  Dec.  52];  Wdd 
V,  Oorham,  10  Id,  366;  Blanchard  v.  HiUiard,  11  Id.  85. 

By  Court,  Dukgan,  J.  In  form,  this  is  a  special  action  on  the 
case,  for  refusing  to  permit  Robert  Wain  to  transfer  to  the 
plaintiffs,  his  assignees,  six  shares  of  the  stock  of  the  bank  of 
North  America,  on  their  books,  agreeably  to  a  by-law.  In  Jan- 
uary, 1791,  Robert  Wain  became  a  stockholder;  Januaiy,  1792, 
a  director,  and  so  continued  until  January,  1820.  On  the  fif- 
teenth day  of  September,  1819,  he  made  a  general  assignment 
to  the  plaintiffs  for  the  benefit  of  his  creditors.  At  this  time  he 
was  largely  indebted  to  the  bank.  On  the  twentieth  of  Novem- 
ber, 1819,  the  bank  stated  on  account,  and  deliyered  it  to  his 
assignees  on  the  twenty-fifth.    In  that  account  he  is  charged 
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with  his  notes  and  incloraements  dne  at  the  time  of  assignment 
and  still  unpaid,  and  credited  with  the  amount  of  his  stock  at 
the  current  price.  The  balance  still  due  to  the  bank  is  twenty- 
two  thousand  one  hundred  and  eighty-five  dollars.  Benjamin 
B.  Morgan  was  appointed  a  director  in  Januaiy,  1811,  and  con- 
tinued so  till  March,  1821.  On  the  fifteenth  of  February,  1820, 
the  plaintiffs  with  Mr.  Wain  and  Mr.  Lohra,  a  notary,  made  a 
formal  demand  of  the  cashier  of  the  bank,  to  permit  the  transfer 
of  these  shares  to  be  made  on  their  books.  This  was  declined. 
On  the  twentieth  Mr.  Lohra  renewed  this  demand.  The  cashier 
refused,  claiming  to  hold  the  shares  as  a  set-off  agaiost  the  old 
debt  of  Mr.  Wain's,  observing  that  there  was  an  order  or  by- 
law or  understanding,  which  Mr.  Wain,  being  a  director,  well 
knew,  ''that  no  stockholder  could  transfer  his  stock  while  in 
debt  to  the  bank;  that  the  debt  must  be  paid  before  the  bank 
would  suffer  a  transfer  of  the  stock." 

It  was  given  in  evidence,  that  Mr.  Wain  well  knew  of  this 
early  regulation  of  the  board.  It  was  an  unvaried  course,  always 
insisted  on,  and  in  no  instance  departed  from — acted  upon  by 
the  unanimous  opinion  of  the  directors  while  Mr.  Wain  was  in 
the  direction.  There  was  no  by-law  or  written  regulation  of  the 
board  on  the  subject  of  transfers,  but  the  by-law  of  the  twelfth 
of  November,  1781,  which  prescribed,  "  that  the  sale  or  alien- 
ation of  bank  stock  should  be  made  by  transfer,  in  a  book  kept 
as  register  thereof,  in  the  bank,  in  the  presence  of  the  president, 
or  attending  directors,  who,  with  the  accountant,  should  witness 
the  said  sale." 

That  a  party  entitled  to  a  transfer  of  stock  may  maintain  a 
special  action  of  assumpsit  against  those  whose  duty  it  is  to  per- 
mit the  transfer  to  be  made,  in  the  manner  prescribed  by  this 
by-law,  cannot  be  questioned.  This  principle  was  decided  in 
The  King,  on  prosecution  of  Dawes  v.  Bank  of  England^  Doug. 
526,  and  in  the  notes,  528.  In  The  Union  Bank  v.  Laird,  2  Wheat. 
390,  chancery  was  resorted  to  to  compel  the  transfer;  but  in 
this  state,  where  there  is  no  other  relief  than  what  a  common 
law  court  can  give,  damages  only  can  be  recovered.  The  rem- 
edy is  by  special  action  on  the  case;  for  the  very  ground  of  that 
action  is,  that  the  law  will  not  suffer  an  injury  and  a  damage 
without  remedy :  Winsmorey,  Oreenback,  Willes,  581.  But  in 
whatever  shape  the  claim  comes  before  the  court,  in  whatever 
forum  it  is  to  be  decided,  either  of  law  or  equity,  whether  it  be 
special  OMSumpsU  directly  on  the  contract,  or  whether  the  con- 
tract be  inducement  and  the  gravamen  ex  ddido,  or  bill  in  chan- 
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oeiy,  the  same  rule  must  preTail;  for  in.  mercantile  questions 
there  is  no  distinction  between  courts  of  equity. 

Mercantile  law  is  founded  on  principles  of  equity,  and  it  is  for 
this  reason,  as  Mr.  Justice  Buller  obserred,  in  Tbobe  t.  HcUing^ 
worth,  6  T.  B.  229,  "  courts  of  law  have  of  late  years  said  that 
where  an  action  is  eyen  founded  on  a  tort,  they  would  disooyer 
some  mode  of  defeating  the  plaintiff,  unless  his  action  were  also 
founded  on  equity,  and  that,  though  the  property  might,  on 
legal  grounds,  be  with  the  plaintiff,  if  there  were  any  daim  or 
charge  by  the  defendant,  they  would  not  consider  the  retaining 
of  the  goods  as  a  conyersion/'  It  is  a  principle  in  equity  that 
whereyer  the  court  has  found  a  demand  on  one  side  and  on  the 
other,  to  endeayor  that  one  should  be  set-off  against  the  other: 
ByaU  y .  Bowles,  1  Yes.  875.  This  court  has  in  all  instances  yeiy 
liberally  extended  the  defalcation  act,  and  yezy  freely  and  to 
the  full  extent,  adopted  all  the  doctrines  of  courts  of  equity 
with  respect  to  equitable  set-offs:  Murray  y.  Graff's  AdnUmstrO' 
tor;  Dunlop  y.  Speer;  Heck  y.  Shener;  Sleigleman  y.  Jeffries.  It 
would  be  an  unnecessary  undertaking  to  define  the  character  of 
these  certificates  of  stock,  whether  in  their  nature  they  partake 
in  any  degree  of  the  quality  of  negotiable  paper,  or  are  purely 
assignable,  passiog  into  the  hands  of  the  assignees,  who,  like 
eyery  other  purchaser  of  a  chose  in  action,  must  always  abide 
by  the  case  of  him  from  whom  he  buys. 

And  to  decide  whether  the  equitable  specific  assignee  for  a 
yaluable  consideration,  without  notice  of  the  restriction  in  the 
transfer,  without  relation  to  the  accounts  between  the  bank  and 
the  stockholder,  would  be  an  arduous  one.  But  these  inquir- 
ies are  not  necessary,  for  this  is  not  the  case  of  such  assignees. 
The  plaintiffs  are  general  assignees  of  Mr.  Wain,  and  stand 
precisely  in  his  situation;  they  cannot  be  entitled  to  any  prop- 
erty to  which  he  has  not  a  title,  to  any  remedy  which  he  £d 
not  possess.  The  stock  passed  into  the  hands  of  his  assigiieea, 
subject  to  all  the  rights  and  all  the  equities  of  the  bank;  snd 
this  was  without  taking  into  consideration  the  eyidenoe  of  at 
least  the  knowledge  of  one  of  the  plaintiffs  of  the  restriction  on 
transfers,  where  the  stockholder  was  debtor  to  the  bank.  It  is 
reduced  to  the  narrow  question:  was  this  regulation  of  the  bank, 
this  usage  to  retain,  this  course  of  dealing  between  the  bank 
and  her  customers,  unquestionably  known  as  it  was  to  Ur. 
Wain,  binding  on  him  ? 

That  such  a  by-law  was  within  the  power  of  the  bank,  a  by- 
law imposing  this  restriction,  giying  the  power,  is  decided  in 
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ChOd  Y.  Eudaon*8  Bay  Company,  2  P.  Wms.  207.    The  agreement 
of  the  stockholders  would  be  equally  binding  on  them  and  all 
who  stand  in  their  shoes,  as  a  by-law.    By-laws  bind,  because 
the  members  of  the  corporation,  either  individually  or  by  those 
who  represent  them,  are  supposed  to  give  their  assent  to  them. 
A  course  of  dealing,  a  usage,  an  understanding,  a  contract  ex- 
press or  implied,  is  the  lien  of  the  parties  and  a  law  to  them, 
proTided  they  are  not  repugnant  to  the  charter  or  the  laws  of 
the  land.     This  is  contrary  to  neither.    If  the  restrictive  clause 
had  been  inserted  in  the  act  of  incorporation,  as  it  is  in  the 
charters  of  the  Philadelphia  bank,  Fanners'  and  Mechanics' 
bank,  and  Union  bank  of  Georgetown,  ihen,  according  to  the 
decirion  of  the  supreme  court  of  the  United  States,  in  the  Union 
Bank  v.  Laird,  **  no  person  could  acquire  a  real  right  to  any 
share,  except  under  a  legal  transfer,  according  to  the  rules  of 
the  bank  under  the  act  of  incorporation,  of  which  he  is  bound 
to  take  notice.''    The  understood  notice  to  Mr.  Wain,  his  con- 
tinning  to  deal  with  the  bank,  with  full  knowledge  of  this  term 
and  condition,  is  equally  binding  on  him  and  the  present  plaint- 
ifb,  as  if  it  were  a  written  regulation,  a  by-law,  a  provision  in 
the  charter,  or  clause  inserted  in  the  very  certificate  of  stock. 

The  bank  had  an  undoubted  right  to  say,  to  any  stockholder: 
"  We  discount  your  note,  but  remember,  until  it  is  paid,  we 
shall  hold  your  stock  in  security;  you  shall  not  be  permitted  to 
transfer  it,  until  you  pay  us."  There  is  nothing  unfair  in  this. 
The  terms  are  known  and  are  accepted,  as  between  the  parties 
to  the  present  agreement,  the  stockholder  and  the  bank.  This 
amounts  to  an  hypothecation,  a  pledge  of  stock.  How  it  would 
have  been,  in  controversy  between  a  bona  fide  purchaser  for 
valuable  consideration  and  without  notice,  who  pays  his  money 
to  the  stockholder  on  the  faith  of  the  certificate,  entrusted  with 
the  symbol  of  the  property,  the  constructive  legal  possession, 
the  title  deed,  on  its  face  an  instrument  transferable  and  as- 
signable, I  do  not  give  any  opinion.  It  is  a  very  different 
qaestion.  But  as  between  these  parties,  call  this  answer  of  the 
bank  what  you  please,  lien,  set-off,  legal  or  equitable,  pledge, 
retainer,  stoppage,  course  of  dealing,  general  understanding, 
usage,  contract  express  or  implied,  it  is  a  bar  in  law  and  equity 
'  to  this  action. 

Liens  are  either  by  the  common  law,  a  general  usage,  or  a 
conrse  of  dealing  and  understanding  between  the  parties  them- 
Belves,  on  a  contract  express  or  implied:  1  Bl.  K.  651;  ^  Burr. 
2221;  6  East,  519.    In  Baviji  v.  Bomher,  5  T.  B.  488,  it  is  de« 


680  MoBGAN  V.  Bank  of  Nobih  Axebiqa.         [PeiuL 

cided  to  be  the  general  law,  that  where  a  banker  has  advanced 
money  to  another,  he  has  a  lien  on  all  paper  secoxities  ^riiieh 
come  to  his  hands,  for  the  amount  of  a  general  balance.  These 
can  never  be  taken  from  him,  without  paying  him,  unless  such 
securities  were  delivered  on  an  agreement  so  to  do,  and  Justice 
Orose,  in  that  case,  stated  the  question  to  be,  whether,  under 
all  the  circumstances  of  the  case,  the  banker  had  not  a  lien  for 
the  general  balance,  and  that  the  evidence  went  far  to  show  he 
had,  according  to  the  general  dealing  and  understanding  between 
the  parties.  If  this  be  sound  doctrine  it  settles  the  present 
question.  Here  was  positive  evidence  of  a  general  dealing  and 
explicit  understanding  between  Mr.  Wain  and  the  bank,  that 
his  stock,  like  the  stock  of  all  others,  was  to  remain  un trans- 
ferred, until  his  debts  were  paid.  Here  was  a  public  institution, 
declaring  it  to  be  a  term  on  which  they  loaned  their  money  to 
the  stockholders.  Here  is  one  of  the  directors  conducting  their 
affairs  on  this  principle,  and  with  that  understanding  for  many 
years,  for  the  first  time  objecting  to  that  rule,  calling  for  a 
transfer  to  be  made  to  his  assignees,  in  defiance  to  this  notorious 
regulation,  which  had  never  been  deviated  from,  and  rigorously 
and  impartially  imposed  on  all. 

Can  the  bank  be  said  tortiously  to  refuse  that  which  the  party 
agreed  he  never  would  demand  ?  If  the  action  be  in  tort,  and 
the  plea  not  guilty,  would  not  this  be  a  complete  defense?  F>- 
lerUi  nan  fit  injuria.  If  it  be  in  cuisumpsU,  on  the  plea  of  non' 
assumpsit,  would  the  allegata  and  probata  agree?  The  matter 
alleged  would  be  a  promise  unconditionally  to  suffer  the  tntnsf  er 
to  be  made;  the  matter  proved  would  be  a  promise,  on  condition 
he  paid  all  that  was  due  to  the  bank.  If  it  were  a  bill  in  chan* 
ceiy,  would  not  the  defendant's  answer  disclosing  and  proving 
the  facts  silence  eveiy  equitable  pretension?  Where  is  the 
equity  in  the  plaintiff's  demand  ?  They  demand  not  only  that 
to  be  done  which  the  bank  never  agreed  to  do,  but  which  their  # 
constituent  agreed  never  to  ask  them  to  do.  I  can  see  no  equity 
in  the  plaintiff's  demand,  no  inequity  in  the  defendant* srefosal. 
There  can  be  no  want  of  equity  in  the  bank,  who  merely  insist 
on  holding,  as  a  security,  that  which,  from  a  fair  considerition 
of  the  evidence,  it  must  be  implied  Mr.  Wain  agreed  thej 
should  hold.  Equity  never  would  deprive  one  creditor  of  any 
plank  which  the  law  affords  him,  and  give  it  to  another  creditor. 
Mr.  Wain  having  appropriated  the  stock  to  the  payment  of  thii 
particular  debt,  could  not  make  a  second  appropriation  of  it  to 
his  general  creditors.     The  assignees  take  it  cum  anere^  subject 
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to  the  prior  incumbrance  of  the  bank.  The  definitions  of  an 
equitable  lien,  is  that  it  is  an  equitable  obligation,  which  the 
conscience  of  another  is  bound  to  perform:  Perry  v.  PhUipa,  1 
Yes.  Jan.  254. 

This  case  has,  on  the  difference  of  opinion  between  the 
assignees  of  Mr.  Wain  (whose  duty  it  was  to  try  the  question) 
and  the  bank,  been  brought  before  the  court  in  the  most  ami* 
eaUe  manner,  for  their  decisions  on  the  rights  of  the  parties, 
without  relation  to  any  matter  of  form,  and  to  obtain  the  opin* 
ions  of  the  court  on  the  merits.  The  court  are  of  opinion,  that 
in  no  form  which  the  claim  could  be  put,  can  it  be  sustained, 
untQ  the  debt  due  by  Mr.  Wain  to  the  bank  be  satisfied.  We 
direct  judgment  to  be  entered  for  the  defendants. 

Judgment  for  the  defendants. 

IJEzr  or  CoBPORATiOK  OH  Stock. — At  oommon  law  no  lien  ezistsin  &vor 
cf  a  oovpozation  upon  the  aharea  of  a  stookholder  who  ia  indebted  to  it: 
StMnMp  Dock  Oo,  y.  Henmy  52  Pa.  St.  280;  Man.  Iron  Co.  y.  Hooper^  7 
Ouh.  laS;  Heart  y.  StaU  BanJb,  2  Dey.  Eq.  Ill;  Dana  y.  Brown,  1  J.  J. 
UuBhaB^  304;  People  v.  Crockett,  9  CaL  112.  The  reaaon  is  that  a  different 
role  would  sabyert  the  wholeaome  doctrine  of  the  common  law  againat  aeeiet 
licDs:  Driacoll  y.  West  Bradley  etc.  Co.,  59  K.  Y.  96.  Bat  such  a  lien  may 
codst  by  yirtne  of  a  provision  in  the  charter  of  the  corporation:  Brent  y.  Bank 
of  WatkingUm,  10  Pet  596;  German  Sav.  BL  v.  J^eraon,  10  Bosh.  326;  or 
ia  iti  articles  of  association:  Arnold  y.  St^ffblk  Bank,  27  Barb.  424;  Leggett  y. 
Bcmk  of  Sing  Sing,  24  N.  T.  283;  or  in  the  by-laws:  Perpetual  Ins.  Co.  y. 
Qoodfelhw,  9  Ma  149;  Meehanica'  Bank  v.  Merchants*  Bank,  45  Id.  513;  In 
re  Dunkeraon,  6  Bisa.  227;  McDoweU  y.  Bank,  1  Harr.  (Del )  27.  It  waa  de- 
cided in  Perpetual  Ins.  Co.  v.  Oood/eUow,  9  Mo.  149,  and  MecJianke*  Bank  y. 
UerehanUf  Bank,  45  Id.  513,  that  a  provision  in  the  charter  of  a  corporation 
giying  the  directors  power  "to  xnake  all  by-laws,  not  inconsistent  with  any 
existing  law  of  the  state  for  the  management  of  its  property,  the  regalation 
of  its  affiuTB  and  the  transfer  of  its  stock,**  woald  authorize  a  by-law  resenr- 
iDg  alien  on  the  shares  of  stockholders  indebted  to  the  corporation:  See» 
Also,  Vansande  v.  Middlesex  Bcunk,  26  Conn.  144.  Bat  on  the  other  hand  in 
DriscoU  y.  West  Bradley  etc  Co.,  59  N.  Y.  96,  a  well  considered  case,  it  waa 
determined  that  a  similar  provision  in  the  general  incorporation  law  would 
not  authorize  the  enactment  of  such  a  by-law,  and  that  nothing  less  than 
express  words  or  very  strong  implication  would  have  that  effect.  It  was 
there  conceded,  however,  that  while  a  by-law  of  that  character,  if  not  clearly 
aathorizedy  would  not  bind  strangers  and  bona  fide  assignees,  it  '*  might  be 
good  as  a  contract  **  between  members  of  the  corporation  who  assented  to  it. 
^th  reference  to  the  national  banks  organised  under  the  law  of  1864  there 
sie  several  caaea  holding  that  they  may  enact  by-laws  prohibiting  transfers  of 
■took  by  stockholders  indebted  to  such  banks:  In  re  Dunkerson,  6  Biss.  227; 
Loekwood  y.  Mechanic^  If  at.  Bank,  9  R.  L  308.  But  it  is  now  authorita- 
tively determined  otherwise:  First  Nat.  Banky.  Lanier,  11  WaU.  369;  BuU^ 
ord  V.  NaL  Bank,  18  Id.  589;  Evanaville  Nat.  Bank  y.  Metropolitan  Bank,  2 
Bin.'527;  Bosenbacky.  SaU  Springs  NaL  Bank,  53  Barb.  495.  The  denial 
•f  tins  power  to  anch  bonks  is  put  on  the  ground  that  they  are  prohibited  by 
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decision  was  right,  will  clearly  appear  itom  a  review  of  the 
principal  cases  on  this  subject.  In  The  People  v.  Janaen^  in  the 
year  1811,  the  opinions  of  the  supreme  court  of  New  York  was 
delivered  by  Thompson,  J. ,  7  Johns.  338  [5  Am.  Dec.  275],  who 
said,  "  that  mere  delay  in  calling  on  the  principal  will  not  dia* 
charge  the  surety,  and  this  is  a  sound  and  salutary  rule  both  at 
law  and  in  equity." 

In  Hum  V.  Uniled  Stales,  in  the  year  1812, 1  Oalliaon,  34,  Mr. 
Justice  Story  declared,  "  that  in  no  case  which  he  could  find» 
and  we  all  know  the  depth  of  his  researches,  had  the  mere  delay 
to  require  payment,  without  any  contract  for  that  purpose,  been 
held  to  vary  the  responsibility  of  the  surety."  In  King  v.  Bald^ 
win,  2  Johns.  Ch.  559  [8  Am.  Dec.  715],  in  the  year  1817, 
Chancellor  Kent  lays  it  down  as  an  established  doctrine,  "  that 
delay  in  caUing  on  the  principal  will  not  discharge  the  surety, 
provided  the  delay  be  unaccompanied  with  any  settled  and 
binding  contract,  for  that  purpose."  And  in  support  of  this 
opinion,  he  cites  the  opinion  of  Baron  Wood,  10  East,  34,  of 
Judge  Story,  in  Hunt  v.  United  States,  referred  to  before,  of 
Thompson,  J.,  in  The  People  v.  Jansen,  also  referred  to  before, 
and  of  Lord  Eldon  in  Wright  v.  Sampson,  6  Yes.  734.  The  ex- 
pressions of  Lord  Eldon  are,  that  he  "  never  understood  that  aa 
between  obligee  and  surety  there  was  any  obligations  of  active 
diligence  against  the  principal.  The  surety  is  a  guarantor,  and 
it  is  his  business  to  see  whether  the  principal  pays,  and  not  that 
of  the  creditor."  From  all  these  authorities  then,  and  from  the 
reason  of  the  thing  divested  of  all  authority,  I  am  satisfied  tha'^ 
the  defendants  have  no  ground  for  discharge  from  the  obligpa 
tion,  on  the  naked  circumstance  of  delay  in  bringing  suit. 

This  brings  us  to  the  second  point.  Are  the  defendants  dis 
charged  in  consequence  of  the  plaintifiTs  neglect  to  bring  suit 
against  Henry  K.  Helmuth,  the  surviving  partner  of  Godfrey 
Smith,  after  what  passed  between  him  and  Frederick  Smithy 
one  of  the  defendants,  at  his  stall  in  the  market?  Although 
the  surety  is  positively  bound  for  the  payment  of  the  whole 
debt,  and  there  is  no  distinction  in  the  bond  between  principal 
and  surety,  yet  it  would  be  against  a  good  conscience  for  the 
obligee  to  refuse  to  bring  suit  against  the  principal,  though 
requested  to  do  so  by  the  surety,  who  was  apprehensive  that 
the  debt  might  fall  upon  him  by  delay.  The  security  has  a 
right  to  expect  that  when  the  day  of  payment  comes,  the  prin- 
cipal shall  not  be  indulged  with  further  time  at  his  expense  and 
against  his  will.    Chanceiy,  therefore,  on  the  api>lication  of 
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the  Buretj,  will  compel  creditors  to  bring  suit  against  the  prin- 
dpaL  This  is  conceded  by  the  counsel  for  the  plaintiff,  and, 
indeed,  it  is  a  position  too  plain  to  be  denied.  But  suppose 
no  application  be  made  to  chancery,  but  the  surety  demands  of 
the  creditor,  in  pais,  to  bring  suit  against  the  principal,  and 
the  creditor  refuses  or  neglects  it,  is  the  surety  discharged  from 
his  responsibility?  This  has  been  much  controTerted  in  the 
supreme  court  of  New  York,  and  has  never  been  expressly  de- 
cided in  Pennsylvania.  In  Fain  v.  Packard,  13  Johns.  174  [7 
Am.  Dec.  369],  in  the  year  1816,  the  case  was  that  the  surety 
requested  the  creditor  to  sue  the  principal,  who  neglected  to  do 
it,  whereby  the  opportunity  of  recovering  against  the  principal 
was  lost.  It  was  held  that  the  surety  was  discharged.  This 
was  in  the  supreme  court  of  New  York. 

The  same  point  was  afterwards  brought  before  the  chancellor, 
in  Eng  v.  Baldwin,  2  Johns.  Ch.  559  [8  Am.  Dec.  715],  in  the 
year  1817,  who  differed  from  the  supreme  court  in  opinion. 
The  chancellor,  with  his  usual  industry  and  accuracy,  reviewed 
all  the  cases  which  had  been  decided,  and  declared  "  that  there 
was  no  case  in  the  English  law  in  which  the  personal  applica- 
tion of  the  surety  to  the  creditor  was  held  to  be  compulsory  on 
the  creditor,  at  the  hazard  of  discharging  the  surety."  But  the 
decree  in  King  v.  Bahrin  was  reversed  in  the  court  of  errors, 
who  held  that  the  surety  was  discharged.  In  this  reversal, 
however,  the  court  was  much  divided,  the  decision  having  been 
carried  only  by  the  casting  vote  of  the  lieutenant-governor. 
It  is  worthy  of  observation  also  that  of  all  the  judges  of  the 
supreme  court,  the  chief  justice  (I  presume)  alone  was  in  favor 
of  the  reversal,  and  that  Piatt,  J.,  with  great  candor  and  liber- 
ality availed  himself  of  the  opportunity  of  declaring  that  he  had 
been  vrrong  in  the  case  of  Pain  v.  Packard.  This  declaration 
takes  something  from  the  authority  of  that  case;  yet  it  must  be 
be  confessed,  the  chief  justice  defended  that  opinion  with 
great  strength  of  argument.  Between  such  high  conflicting 
authorities,  it  would  be  a  painful  task  to  decide,  and  I  am  happy 
in  being  relieved  from  it  by  the  peculiar  nature  of  our  judica- 
ture, which  has  no  court  of  chancery.  Under  such  circum- 
stances, I  cannot  help  supposing  that  Chancellor  Kent  would 
haye  agreed  that  a  demand  in  pais  would  be  sufficient.  He  not 
only  granted  that  in  equity  the  surety  might  compel  a  suit 
against  the  principal,  but  founded  his  opinion  on  that  very  cir- 
cumstance. He  thought  a  request  in  pais  insufficient,  because 
raooitzBe  might  have  been  had  to  chancery. 
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But  where  there  is  no  court  of  chancery,  the  equity  of  the 
surety  must  be  sacrificed,  unless  a  demand  in  pais  be  suffident. 
In  Pennsylvania  the  court  hold  themselves  bound  to  administer 
equity  in  all  cases  where  the  forms  of  law  do  not  restrain  them. 
They  cannot  compel  the  st)ecifio  performance  of  an  agreement, 
because  they  cannot  take  cognizance  of  a  bill  in  equity.  But 
they  come  as  near  it  as  they  can.  In  the  action  of  rjectment, 
for  instance,  which  is  yeiy  little  trammeled  by  form,  they  con- 
sider that  as  actually  done  which  a  court  of  equity  would  decree 
to  be  done.  They  will  permit  a  purchaser  of  land  to  recover  it 
from  the  seller,  when  he  has  paid  all  the  purchase-money  ac- 
cording to  the  contract,  or  tendered  it,  and  brings  it  into  court. 
So  in  an  action  on  a  bond,  they  will  permit  the  -obligor  to  make 
any  plea  which  would  entitle  him  to  relief  in  equity. 

On  the  same  principle  a  surety  ought  to  be  relieved  who  has 
done  everything  to  enforce  his  equity  which  the  nature  of  the 
case  admitted.  But  the  counsel  for  the  plaintiff  deny  that  the 
surety  has  any  remedy  in  Pennsylvania,  but  by  paying  the 
debt,  and  taking  an  assignment  of  the  bond;  and  in  support  of 
this  opinion  they  rely  on  the  cases  of  Dehu^Y,  7\wbeU,  SYeates, 
158;  and  The  Cammmwealih  v.  Wolbert,  6  Binn.  292  (6  Am.  Dec. 
452].  Dehvffy,  TwrheU  was  decided  by  Yeates  and  Biackan- 
ridge.  Justices,  at  a  circuit  court  at  Lancaster,  April,  1801.  I 
have  considered  that  case  attentively,  and  do  not  think  it  war- 
rants the  inference  drawn  by  the  plaintiff's  counsel.  The  smety 
had  requested  the  creditor  to  bring  suit  against  the  principal, 
and  the  creditor  answered,  that  when  the  principal,  who  was 
then  absent,  came  home,  he  would  make  application  to  him, 
and  bring  suit  unless  he  paid  the  interest,  and  found  new  sore* 
ties  for  the  principal.  With  this  assurance  the  surety  was  well 
satisfied,  and  the  court  submitted  to  the  jury  to  decide  whether 
the  suit  had  been  brought  against  the  principal  in  a  reasonable 
time.  This  case,  therefore,  seems  to  have  been  determined  on 
its  own  particular  circumstances.  It  is  true,  however,  that 
Yeates,  J.,  is  reported  to  have  expressed  himself  as  follows, 
after  having  submitted  the  case  to  the  jury  in  the  manner  be- 
fore mentioned: 

''We  cannot  say,  sitting  as  a  court  of  law,  that  a  creditor 
neglecting  to  sue  his  principal  debtor  on  the  requisition  of  his 
surety,  thereby  discharges  his  surety  in  general,  and  we  think 
it  will  require  great  consideration  before  such  a  rule  is  adopted.** 
To  make  the  most  of  this,  it  is  not  a  decision,  but  rather  a  eao« 
tion  that  the  law  was  not  settled.  But  it  really  does  appear  to  me 
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either  that  the  words  said  to  have  been  uttered  by  that  venerable 
judge  most  have  been  spoken  in  yeiy  great  haste,  or  there  must 
be  an  inaccuracy  in  the  report.  For  no  man  knew  better  than 
Judge  Yeates  that  he  was  sitting  not  only  in  a  court  of  law,  but 
of  equity;  and  that  by  the  established  usage  of  our  courts,  the 
defendants  might  protect  themselves  by  an  equitable  defense. 
In  the  CommonweaUh  v.  Wolbert,  it  was  not  decided,  nor  was 
it  necessaty  to  decide,  whether  a  surety  is  discharged  by  the 
neglect  of  a  creditor  to  bring  suit  after  request  by  the  surety. 
The  report  of  that  case  will  show  that  I  expressly  declined  giv- 
ing an  opinion  on  that  point,  and  Judge  Yeates  said  nothing 
decided.  His  words  are  these:  *'  The  rule  in  equity  in  English 
cases,  is  admitted,  as  to  indulgence  given  to  the  principal 
debtor;  but  I  do  not  know  that  we  have  extended  these  cases 
in  their  full  latitude."  It  appears  then,  that  Judge  Yeates  has 
given  no  positive  opinion  on  this  subject,  though  we  may  dis- 
cover the  inclination  of  his  mind.  But  in  opposition  to  this 
inclination  may  be  placed  the  opinions  of  Shippen  and  Brad- 
ford, justices,  in  the  cases  of  Uddawea  v.  litdl  at  nisi  prius,  in  the 
year  1793:  4  Dall.  133.  They  were  of  opinion  ''that  if  the  ob- 
ligee be  requested  by  the  surety  to  proceed  against  the  princi- 
pal in  order  to  save  the  debt,  and  he  neglects  or  refuses  to  do  so, 
the  surety  both  in  law  and  in  equity  is  exonerated." 

From  a  consideration,  therefore,  of  all  the  adjudged  cases, 
and  the  inconvenience  and  injustice  that  would  flow  from  estab- 
lishing the  principle  that  no  request  in  pais  would  be  sufficient 
to  give  the  surety  an  equity  against  the  creditor,  I  am  of  opinion 
that  an  equitable  defense  may  be  supported  on  a  request  in  pats, 
provided  it  be  proved  clearly  and  beyond  all  doubt,  and  pro- 
vided the  request  be  positive,  and  accompanied  with  a  declara- 
tion that  unless  it  be  complied  with  the  surety  will  be  consid- 
ered as  discharged. 

But  I  give  no  opinion  at  present  whether. even  all  this  would 
be  sufficient,  if  it  should  appear  that  the  insolvency  of  the  prin- 
cipal would  have  prevented  the  recovery  of  the  debt,  if  suit  had 
been  brought  against  him  when  required.  I  need  hardly  add, 
that  the  evidence  in  the  case  before  us  was  quite  insufficient  to 
biing  the  defendants  within  the  rule  I  have  laid  down.  It  did 
not  appear  at  what  time  the  request  was  made  by  Frederick 
Smith,  nor  that  a  suit  was  requested  at  all.  The  words  of  the 
witness  are,  that  the  plaintiff  told  him  Frederick  Smith  said  he 
Bhould  call  on  Henry  E.  Helmuth  and  demand  (or  ask)  the 
money;  not  that  unless  suit  was  brought  the  defendants  should 
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consider  themselyes  as  discharged.  We  have  no  right  to  say 
that  a  request  of  this  sort  should  be  Toid  unless  in  writing,  be- 
cause of  the  difficulty  of  establishing  the  truth,  with  sufficient 
accuracy  by  parol  evidence,  and  when  the  penalty  is  so  great  on 
the  creditor  as  the  loss  of  his  debt,  the  surety  who  sets  up  this 
defense  should  be  held  to  strict  proof. 

I  come  now  to  consider  the  third  question,  whether  the  de- 
fendants are  discharged  by  the  plaintiff's  omission  to  demand 
payment  from  the  administrators  of  Godfrey  Smith.  (Godfrey 
Smith  was  the  brother  of  the  defendants,  and  son  of  J.  F.  Smith, 
the  testator.  Why  did  not  the  defendants  request  the  plaintiff 
to  demand  payment  from  the  estate  of  their  brother  ?  Or  why, 
rather,  did  not  they  pay  him  without  demand,  as  they  were  the 
administrators  of  their  brother?  It  is  said  they  did  not  know 
of  their  father's  being  bound  in  this  bond.  Possibly  it  may  be 
so,  but  of  this  we  are  left  to  conjecture.  So  on  the  part  of  the 
plaintiff,  it  is  said  that  he  did  not  know  of  the  advertisement 
of  the  administrators  of  Godfrey  Smith  desiring  all  creditors  to 
bring  in  their  claims.  And  there  is  no  evidence  bringing  this 
notice  home  to  him.  The  plaintiff  had  his  interest  regularly 
paid  by  H.  E.  Helmuth,  the  surviving  partner  of  G.  Smith,  and 
as  long  as  his  credit  remained  good  the  plaintiff  might  be  easy 
and  not  think  of  resorting  to  any  other  person. 

He  might  well  suppose  that  the  executors  of  J.  F.  Smith  had 
no  desire  that  he  should  resort  to  the  estate  of  their  brother, 
because  they  had  never  expressed  such  desire,  and  he  could 
have  no  reason  to  suppose  that  they  were  ignorant  of  their 
father's  being  bound  in  the  bond.  It  is  true,  an  act  of  assem- 
bly provides  that  those  persons  who  do  not  exhibit  their  claims 
within  a  certain  time  after  the  administrators  have  given  notice 
by  public  advertisement,  shall  be  postponed  to  those  who  make 
such  exhibition.  But  if  there  had  been  no  such  provision,  we 
know  that  the  administrators  might  confess  judgment  to  a  cred- 
itor who  brought  suit,  and  thus,  in  case  of  a  deficiency  of  assets, 
the  creditor  who  did  not  bring  suit  might  be  cut  out.  And  yet, 
no  case  has  been  shown  where  an  equity  arose  to  a  surety 
in  a  bond,  because  the  obligee  had  omitted  to  bring  sait 
against  the  administrators  of  the  principal,  and  thus  lost  the 
money  which  might  have  been  recovered  from  his  estate. 
Whether  the  principal  be  alive  or  dead,  it  is  the  business  of  the 
surety  to  keep  an  eye  on  his  affairs,  and  request  the  creditor  to 
bring  suit,  whenever  he  thinks  himself  in  danger.  I  do  notsay 
that  there  may  not  be  cases  of  collusion,  in  which  the  condoot 
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of  the  creditor  woald  be  deemed  fraudulent;  but  such  cases 
would  turn  on  a  different  principle.  In  the  case  before  us,  it 
cannot  be  said  that  the  plaintiff  has  Yoluntarilj  relinquished  a 
fund,  to  which  he  oaght  to  have  resorted  in  case  of  the  security. 
The  law  must  be  presumed  to  be  as  well  known  to  the  surety  as 
to  the  creditor;  and  no  request  having  been  made  by  the  surety, 
there  was  no  obligation  on  the  plaintiff  to  resort  to  the  estate 
of  Godfrey  Smith.  Under  all  the  circumstances  of  this  case,  I 
am  of  opinion  that  the  defendants  have  shown  no  equity  to  dis- 
charge them  from  the  bond  executed  by  their  testator,  and 
therefore  judgment  should  be  entered  for  the  plaintiff. 
Judgment  for  the  plaintiff. 

Mkrjs  Omission  to  Sub  thjb  Principal,  however  long  continned  and  how- 
ever prejudicial  to  a  surety,  does  not  release  him  from  his  obligation  of  sorety- 
ship:  Brant  on  Saretyship  and  Guaranty,  sec.  296;  Bay  v.  Brenner,  12  Kans. 
105;  Buchanan  v.  Bordley,  1  Am.  Dec  387;  Fulton  v.  Matthews,  8  Id.  261. 

A  SuBEtr  MAT  IK  Equity  Compel  Action  to  be  broaght  by  the  creditor 
against  the  principal  debtor,  provided  he  indemnify  the  creditor  "against 
loea  from  a  fruitless  suit  against  the  principal:"  Brandt  on  S.  &  G.,  sec.  205; 
Kmg  V.  Baldwin,  8  Am.  Bee.  415. 

The  Nkolect  of  thb  Creditob  to  sttx  the  principal  when  requested  to 
do  so  by  the  surety,  is,  in  the  case  now  under  consideration,  adjudged  to  be 
sufficient  to  release  the  surety  where  the  principal  subsequently  becomes  in- 
solvent. This  rule  is  still  recognized  in  Pennsylvania,  Conrad  v.  Foy,  68  Pa. 
St  383,  and  a  few  other  states:  Hempstead  v.  Walkms,  6  Ark.  317;  Martin  v. 
Bbehan^  2  Col.  614;  Hancock  v.  Bryant,  2  Terg.  476;  Hopkins  v.  Spurloeh,  2 
Heisk,  152;  Bruce  v.  Edwards,  1  Stew.  11;  Colgrovey,  TaUman,  67  K.  Y. 
95;  Pain  v.  Packard,  13  Johns.  174;  7  Am.  Dec  369,  with  note.  But  **the 
great  majority  of  cases  on  the  subject  hold,  in  the  absence  of  any  statutory 
provision,  that  if  after  the  debt  is  due  the  surety  request  the  creditor  to  sue 
the  principal,  who  is  then  solvent,  and  the  creditor  fails  to  do  so,  and  the 
principal  afterwards  becomes  insolvent,  the  surety  is  not  thereby  discharged. 
The  ground  upon  which  these  decisions  rest,  is  that  the  principal  and  surety 
are  both  equally  bound  to  the  creditor,  who  may  have  taken  a  surety  in  order 
that  he  might  not  have  to  sue  the  principal  If  the  surety  desires  a  suit 
brought  against  the  principal,  he  may  himself  pay  the  debt  and  immediately 
sue  the  principaL  The  contrary  doctrine  is  an  innovation,  and  was  unknown 
to  the  common  law:"  Brandt  on  Suretyship  &  G.,  sec  208;  Taylor  v.  Beck,  13 
BL  376;  Bellows  v.  LotfeU,  5  Pick.  307;  Leavitt  v.  Strange,  16  Me.  72;  Bull 
V.  Allen,  19  Conn.  101;  Baker  v.  Marshall,  16  Vt.  522;  Dams  v.  Huggins,  3 
K.  H.  231;  Croughion  v.  Duvall,  3  Oal.  69;  Carr  v.  Howard,  8  Blackf.  190; 
Halstead  v.  Brown,  17  Ind.  202;  Nichols  v.  McDowell,  14  B  Mon.  5;  DiUon 
V.  Russell,  5  Keb.  484;  Inkster  v.  First  N,  B.,  30  Mich.  143;  Dane  v.  Cor- 
dnoM,  24  Gal  157. 

The  Failubb  ov  thx  Ckkditob  to  Pxlesent  his  Claim  against  the  estate  of 
a  deceased  principal  does  not  release  the  surety.  Where  the  liability  of  the 
principal  is  terminated  by  the  voluntary  act  of  the  creditor,  the  liability  of 
■orety  no  longer  continues.  But  if,  through  failure  to  present  it  to  the  ad- 
vunistrator  within  the  time  prescribed  by  statute,  the  claim  can  no  longer  be 
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enf oroed  against  the  estate  of  the  prineipa],  here  the  liabOiiy  is  tecmiiiated 
by  the  aot  of  the  law,  and  in  snoh  cases  the  soroty  remains  boond:  Owtdiwifm 
▼.  Hightawer,  30  Ga.  249;  McBroom  y.  The  Oavemor^  6  Part  32;  SMeif  t. 
McAUaOer,  8  N.  H.  889;  Cain  y.  Boies,  35  Ma  427;  Joh^m  r.  Plamtaif 
Bank,  4  S.  &M.  185;  PeopUy.  WhUe,  11  HL  341;  Haihawayr.  DavU,  33GaL 
161;  Coheav.  Commkshners,  7  S.  &  M.  437;  Minter  y.  Branch  Bank,  23  Alai. 
762;  Fetrvw  y.  Witenan,  40  Ind.  148;  Bayy,  Brenner,  12  Kans.  105;  Verdem-^ 
burgh  v.  Snyder,  6  la.  39;  Moarey.  Oray,  26  Ohio  St.  526;  VilUvn  y.  Paimer, 
67  IlL  204;  AMy  y.  Joknton,  23  Ark.  163;  MUeh^v.  WiUkimaim,eUL  210, 
'the  case  last  dted  appears  to  conflict  with  Doney  y.  Wayman^  6  OiU.  60. 

An  Aobsemxnt  to  Eztenb  thb  Tncs  vob  Patxxnt  releases  the  surety  be> 
cause  it  yaries  the  original  contract.  To  accomplish  this  resolt  the 
ment  mnst  be  upon  a  sufficient  consideration  and  for  a  definite  period, 
must  be  so  perfect  and  yalid  that  the  principal  can  compel  the  creditor  to 
abide  byit:  Fwdy,  Beard,  31  Ma  459;  ^oney.  Kennedy,  73  Pa.  St  182;  A-m- 
agary.  Phillipa,  1 B.  M.  283;  SuUivany.  Hngdy,  48Ga. 486;i>eFfitty. Bigdom^ 
11  Ala.  480;  if.  dsM.  BankqfW.  y.  Ewum,  9  W.  Va. 373;  Damdy.  MaUme,  48 
Ala.428;J?ttrikey.aru^«r,  8Tex.66;J2o6erfoy.  iS<eioor<»31Mias.664.  Aoon- 
tract  to  continue  the  trial  of  an  action  for  the  term  has  been  held  to  relaaae 
the  surety:  Wybrants  y.  Dutch,  24  Tex.  309;  PhUUpc  y.  BoumeU,  33  Me.  357. 
For  further  cases  regarding  the  release  of  sureties  see  Baird  y.  Biee,  1 
Deo.  497;  Butler y.  HamiUon,  2  Id.  692;  C<mmMonera  y.  Boea,  5  Id.  383;  M€ 
nmg  y.  ShotweU,  8  Id.  622. 


Forney  v.  Hallaohbk. 

Cbdonal  Ck>NyEBa^TioN— Eyi]>ENas.^In  an  action  for  ajminal  com 

tion,  the  defendant's  declaration  that  he  knew  S.  F.  was  maixied  te 
the  plaintiff^  and  knowing  that  fact  debauched  her,  may  be  gjirea  in 
eyidence  to  proye  the  marriage^ 

Ebbob  to  the  common  pleas  in  an  action  against  the  defend- 
ant in  error  for  criminal  conyersation  with  the  plaintiff's  wife. 
The  principal  error  assigned  was  the  rejection  by  the  court 
below  of  evidence  of  declarations  of  the  defendant  that  hm 
knew  Susannah  Forney  was  married  to  the  plaintiff,  and  with 
that  knowledge  seduced  her  affections,  debauched  her,  and 
lived  in  adultery  with  her,  and  begot  a  child,  which  evidanoe 
was  offered  by  the  plaintiff  as  proof  of  his  marriage. 

Hopkins,  for  thcplaintiff  in  error,  cited  Lofngenecker  t.  Hyde^ 
6  Binn.  1;  M(»rriB  v.  MiJler,  4  Burr.  2067. 

Wright,  for  the  defendant  in  error,  dted  1  Selw.  N.  P.  19; 
Fry  V.  DersOer,  2  Yeates,  278;  IbnUm  v.  Seed,  4  Johns.  52  [4 
Am.  Dec.  244]. 

By  Court,  GmsoN,  J.  The  question  is  supposed  to  depend 
on  the  authority  of  Morris  v.  MiUer,  in  which  it  was  held,  that 
proof  of  actual  marriage  was  requisite  in  contradistinction  to 
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proof  of  cohabitation,  reputation,  and  other  oironmstancea 
from  which  a  marriage  might  be  inferred.  That  case,  for  e^erj- 
thing  decided  in  it,  is  good  authority;  for  nothing  is  more  cer- 
tain, than  that  to  support  an  action  for  criminal  conversation, 
there  must  haye  been  an  actual  marriage.  But  it  is  quite 
another  thing  to  say  that  such  a  marriage  shall  be  proved  only 
by  the  oath  of  an  eye  witness  to  the  marriage  ceremony.  We 
at  once  feel  the  good  sense  of  the  rule  that  excludes  the  mere 
reputation  of  marriage,  which  always  arises  from  the  declara- 
tions or  acts  of  the  plaintiff  himself;  but  how  a  defendant's  un- 
qualified and  positive  acknowledgment  of  a  marriage  in  fact 
can  be  excluded  on  any  principle  or  rule  of  evidence,  I  am  at  a 
loss  to  discover. 

For  take  it  that  the  action  is,  as  it  was  considered  by  Lord 
Mansfield,  in  the  nature  of  a  criminal  prosecution,  is  not  a  vol- 
untary and  explicit  acknowledgment  of  any  fact  charged,  if 
inade  when  it  was  conceived  to  be  to  the  prejudice  of  the  party, 
always  competent  evidence  against  a  defendant  indicted  of  a 
felony  or  misdemeanor?  In  bigamy,  such  a  confession  of  the 
first  marriage  is  thought,  by  Mr.  East,  competent  to  go  to  the 
jury:  1  East  P.  G.  470.  But  Lord  Mansfield,  in  delivering  the 
opinion  of  the  court  in  Morris  v.  Miller,  certainly  did  not  in  ex- 
press terms  decide,  that  an  acknowledgment  of  the  marriage  by 
the  defendant  was  not  evidence  to  go  to  the  jury  for  as  much  as 
it  was  worth.  He  seems  to  have  more  particularly  had  in  view 
the  question  of  the  competency  of  cohabitation,  and  reputation 
of  marriage,  drawn  from  the  plaintiff's  own  acts;  yet  that  seems 
strange,  for  the  counsel  made  the  competency  of  the  defend- 
ant's acknowledgment  a  principal  point  in  the  argument.  It 
seems,  however,  from  a  statement  of  the  case  in  Bull.  N.  P.  28 
(where  it  appears  that  the  defendant  being  asked,  '^  where  is 
Mayor  Morris'  wife?"  replied,  "  in  the  next  room"),  that  what 
the  defendant  had  said  was  considered  as  an  acknowledgment 
that  the  lady  went  by  the  name  of  Morris'  wife,  not  that  she 
had  actually  been  married  to  him. 

But  still  the  mind  is  at  a  loss  for  a  well-founded  objection  to 
the  competency  of  the  evidence;  for  the  meaning  and  extent 
of  the  acknowledgment  depended  on  all  the  circumstances 
taken  together,  and  were  evidently  proper  for  the  considera- 
tion of  the  jury.  The  acknowledgment  was  after  the  fact  of 
seduction,  and  might  strictly  be  said  to  have  been  made  to  the 
defendant's  own  prejudice,  and  to  have  been  so  conceived  by 
him  at  the  time.  The  same  view  of  the  case  is  substantially 
taken  in  2  Phil.  Ev.  115,  where  a  conclusion  is  drawn  that  an 
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acknowledgment  of  the  marriage  by  the  defendant  is  perfectly 
competent,  although  in  many  cases  it  may,  according  to  circimi- 
stances  be  of  little  weight. 

But  were  the  rule  different  in  England,  circumstances  peculiar 
to  this  country,  would  require  it,  in  some  degree,  to  be  relaxed. 
The  boundless  field  for  enterprise  in  the  new  states  that  are 
continually  forming,  renders  the  habits  of  the  people  of  Amer- 
ica, essentially  those  of  migration;  and  besides,  no  inconsid- 
erable portion  of  the  population  is  made  up  of  emigrants  from 
abroad;  many  of  whom  are  married  when  they  come   here. 
The  witnesses  to  marriages  celebrated  here  are,  in  the  usaal 
course,  soon  dispersed  over  this  extensive  country;  and  neither 
their  testimony  nor  that  of  the  witnesses  to  marriages  abroad 
can  ordinarily  be  had,  except  at  an  expense  that  puts  it  beyond 
the  reach  of  all  whose  circumstances  are  not  above  mediocrity. 
We  have  no  parish  registers  in  Pennsylvania;  and  even  if  we 
had,  the  same  difficulty  would  still  be  found  in  procuring  proof 
of  the  identity  of  the  persons  named  in  the  register.     We  have 
in  fact  nothing  which  answers  to  the  mode  of  perpetuating  the 
evidence  of  marriages  under  Stat.  26,  Greo.  II.,  c.  33;  and  this  is 
often  the  cause  of  serious  difficulty,  particularly  to  the  children 
of  foreigners  who  have  married  here,  which  no  power  bat  that 
of  the  legislature  can  remove. 

These,  in  pursuing  the  right  of  succession  abroad,  are  some- 
times embarrassed  with  the  want  of  documentary  evidence  of 
pedigree,  which  would  have  been  readily  obtained  had  they 
been  born  in  any  country  in  Earope.     The  courts,  however, 
should  give  every  facility  consistent  with  justice  in  proving 
marriage.    In  Chambers  v.  DickaOn,  2  Serg.  &  Bawle,  475,  it 
was  well  remarked  by  the  chief  justice  that  in  establishing 
rules  of  evidence,  arguments  from  inconvenience  have  great 
weight;  and  that  we  must  pay  great  attention  to  the  situation 
of  our  own  country,  which  is  not  in  all  instances  adapted  to 
regulations  that  are  very  proper  in  other  countries.    To  say 
that  an  action  for  criminal  conversation  could  not  be  sustained 
without  proving  the  marriage  by  a  witness  who  was  present  at 
the  ceremony,  would  be  to  grant  an  almost  unlimited  license 
to  inflict  this  species  of  injury  with  impunity. 

This  is  the  only  point  submitted,  and  I  am  of  opinion  that 
the  judgment  be  reversed, 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

See  Londonderry  v.  Chester,  9  Am.  Dea  61,  and  note,  and  Fentom  v.  Retd^ 
4  Id.  244,  upon  the  question  of  what  is  competent  evidence  in  proof  of 
tiagei 
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HiBERNiA  T.  Corp.  v.  Henderson. 

[8  SxaoxuiT  k  Bawui,  219.] 

SuBSCEiPnoH  OF  Stook,  Whxn  Vom. — Where  an  act  inoorpocating  a  turn- 
pike cofapany  appointed  oommiasionen  to  take  sabscriptions  directing 
ihem  to  receive  five  dollars  per  share  from  each  subscriber  preTious  to 
■absciiptiGn,  and  aathorizing  the  iBsuance  of  a  patent  of  incorporation 
opon  the  certificate  of  the  commissioners  that  a  certain  namber  of  shares 
bad  been  aabscribed,  it  was  held  that  the  previous  payment  of  the  five 
doUars  conld  not  be  dispensed  with,  and  if  the  commissioners  allowed  a 
anbscription  to  be  made  without  it,  the  contract  was  void,  and  the  cor- 
poration could  not  afterwards  maintain  an  action  for  the  money. 

A  CoiiTRAcrr  in  Violation  of  a  Statute  cannot  be  enforced. 

£bbob  to  the  common  pleas  in  an  action  brought  a^nst  the 
defendant  in  error  by  the  Hibernia  turnpike  company  to  re- 
ooYer  five  dollars  alleged  to  be  due  on  a  subscription  of  a  share 
of  stock  in  said  company.  The  defendant  subscribed  his  name 
to  a  written  promise,  in  the  form  prescribed  by  the  act,  to  pay 
fifty  dollars  for  each  share  set  opposite  his  name.  The  act  in- 
corporating the  company  appointed  commissioners  who  were 
directed  to  receive  from  subscribers  five  dollars  on  each  share 
previous  to  subscription.  In  the  defendant's  case  this  sum  was 
not  paid,  and  the  action  was  brought  to  recover  it.  The  court 
below  thought  that  the  act  not  haying  been  complied  with  by 
the  previous  payment  of  the  money,  the  subscription  was  void, 
and  the  action  could  not  be  maintained,  and  therefore  rejected 
the  evidence  o£fered  to  prove  the  subscription,  etc.  A  bill  of 
exceptions  was  thereupon  tendered  and  allowed. 

Slaymaker  and  Sogers,  for  the  plaintiffs  in  error,  cited  Union 
T.  Corp.  ▼.  Jenkins,  1  Cai.  381;  8.  C,  1  Cai.  Cas.  86. 

Buchanan  and  Hopkins,  for  the  defendant  in  error. 

Tb/sbmas,  0.  J.  The  defendant  signed  a  positive  written 
promise  to  pay  fifty  dollars,  ''  in  such  manner  and  proportions, 
and  at  such  times,  as  shall  be  determined  by  the  president  and 
managers,  in  pursuance  of  the  said  apt  of  assembly."  It  is  to  be 
observed,  that  at  the  time  of  subscription,  there  were  no  presi- 
dent and  managers  in  existence;  there  was  no  corporate  body  in 
existence.  But  when  fifty  persons,  or  more,  should  have  sub- 
scribed two  hundred  shares  of  the  stock,  the  commissioners 
were  to  certify,  under  their  hands  and  seals,  the  names  of  the 
subscribers,  and  the  ntunber  of  shares  subscribed  by  each,  to 
the  governor,  and  thereupon  the  governor  was  authorized,  by 
letters  patent,  under  his  hand,  and  the  seal  of  the  common- 

Am.  Dmo,  YoL. 
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wealth,  to  erect  the  sabBcribers,  and  those  -who  should  after* 
wards  subscribey  into  a  body  politic  and  corporate,  etc.  Ac- 
cording to  the  letter  of  the  promise  signed  bj  the  defendant, 
the  times,  manner,  and  proportion  of  paying  the  whole  fifty 
dollars,  were  to  be  determined  by  the  president  and  managers, 
after  the  company  should  be  incorporated  and  organized.  But 
it  would  be  impossible  for  the  president  and  managers,  to  order 
the  payment  of  this  sum  of  five  dollars,  at  a  time  preTions  to 
their  existence.  Therefore,  the  payment  of  the  money  now  de- 
mandedi  cannot  be  brought  literally  within  the  words  of  the 
promise. 

But  if  that  were  the  only  difficulty,  I  would  striye  hard  to 
surmount  it;  because,  the  defendant  did  promise  to  pay  to  the 
corporation,  the  sum  of  fifty  dollars  in  the  whole,  and  to  make 
up  fifty,  we  must  include  the  five  now  in  dispute.  It  appears, 
howeyer,  that  the  objection  to  the  action  stands  upon  stronger 
grounds,  and  the  question  really  is,  whether  the  plainti£b  can 
support  their  action  without  a  substantial  violation  of  the  law, 
from  which  they  derive  their  existence.  A  corporation,  being 
the  mere  creature  of  law,  can  act  in  no  other  manner  than  the 
law  prescribes,  and  must  not  be  permitted  to  enter  into  a  contest 
with  the  legislature,  concerning  the  policy,  or  expediency  of  the 
terms  which  have  been  dictated. 

Let  us  endeavor  to  ascertain,  then,  what  was  the  real  inten- 
tion of  the  legislature.  Having  appointed  the  commissionerB, 
and  directed  the  form  in  which  the  subscriptions  should  be 
made,  and  the  manner  of  opening  the  books,  and  receiving  sub- 
scriptions, the  act  contains  the  following  proviso:  ''Piorided 
always,  that  every  person  o£fering  to  subscribe  in  the  said  books, 
in  his  own,  or  any  other  name,  shall  previously  pay  to  the  at- 
tending commissioners  the  sum  of  five  dollars,  for  each  and 
every  share  to  be  subscribed,  out  of  which  shall  be  defrayed, 
the  expense  attending  the  taking  such  subscription,  and  other 
incidental  charges,  and  the  remainder  shall  be  paid  over  to  the 
treasurer  of  the  corporation,  as  soon  as  the  same  shall  be  organ* 
ized  and  the  officers  chosen,  as  hereinafter  mentioned." 

Words  more  strong,  and  an  intention  more  clearly  expressed, 
to  make  the  payment  of  five  dollars  a  condition  precedent  to 
the  subscription,  can  not  be  conceived.  By  what  authority, 
then,  could  the  commissioners,  or  the  corporation,  dispense 
with  this  condition  ?  It  is  answered,  by  the  counsel  for  the 
plaintifiEs,  that  the  object  of  the  condition,  being  only  to  pro- 
euie  a  fund  for  defraying  the  expenses  of  taking  the  sabseiip- 
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iions,  and  other  incidental  charges,  if  the  commissionera  -would 
take  the  responsibility  of  these  expenses  on  themselves,  the  oh- 
ject  of  the  law  would  be  attained,  and  it  -would  be  unnecessary 
to  exact  the  previous  payment.  But  there  are  several  objections 
to  this  answer. 

In  the  first  place,  the  commissioners,  instead  of  obeying  the 
law,  set  themselves  above  it,  and  undertake  to  amend  it;  and  in 
the  next,  it  has  not  been  shown,  that  the  procuring  money  for 
defraying  the  expenses  which  have  been  mentioned,  was  the 
sole  object  of  the  proviso.  Indeed,  it  is  impossible,  that  it 
oould  haye  been;  because  the  payment  of  five  dollars  on  each 
of  two  hundred  shares  (the  number  necessary  to  be  certified, 
before  the  governor  could  grant  a  charter),  would  give  one 
thousand  dollars,  a  sum  much  larger  than  could  be  necessary 
for  these  expenses.  Besides,  there  never  has  been,  or  certainly 
never  ought  to  have  been,  a  eorporation  created,  with  a  view 
solely  to  the  private  interests  of  the  corporation.  Public  good 
and  private  emolument  are  supposed  to  go  hand  in  hand.  Where 
a  turnpike  road  is  the  object,  it  is  inconceivable  that  the  legis- 
lature would  burden  the  people  with  a  toll,  merely  to  fill  the 
pockets  of  the  company.  One  great  object  is,  to  have  the  road 
eaizied  in  the  most  convenient  direction  from  one  point  to 
another.  I  mean,  a  direction  the  most  convenient  to  the  public, 
and  not  to  a  few  individuals,  who  may  wish  to  have  a  road 
through  their  own  grounds,  or  before  their  own  doors.  Now, 
the  direction  of  the  road  will  depend  much  on  the  character  of 
the  managers,  who  are  to  be  chosen  by  the  subscribers.  And  if 
persons  are  permitted  to  subscribe,  without  the  previous  pay* 
ment  of  five  dollars  a  share,  large  subscriptions  may  be  made,, 
which  could  not  otherwise  have  been  made,  by  those  who  are 
anxious  to  give  a  direction  to  the  road,  which  may  benefit  them* 
selves,  at  the  expense  of  the  public. 

But  this  is  not  all.  There  has  prevailed  among  us,  to  an 
jnfortnnate  degree,  a  pestilent  spirit  of  speculation,  which  haa 
induced  some,  without  means  of  payment,  to  subscribe  to  pro- 
jects of  all  kinds,  with  a  hope  of  selling  out  to  advantage,  as 
soon  as  the  stock  has  risen.  These  speculative  subscriptions 
have  many  bad  consequences,  and  there  is  no  way  so  effectual 
to  check  them  as  to  insist  on  a  moderate  payment,  at  the  time 
of  Bubacribing.  So  that,  although  I  do  not  think  myself  at 
liberty  to  ask  why  the  legislatiure  should  have  adopted  a  certain 
policy,  when  I  see  the  intent  clearly  expressed^  yet,  were  I  to 
pennit  myself  to  ask  in  the  present  instance,  I  oould  be  at  no 
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loss  to  find  reasons  for  this  proTiso,  other  than  raising  money 
to  defray  the  expenses  of  taking  the  subsoriptionSy  etc. 

Assuming,  then,  that  it  was  the  intent  of  the  law  that  no 
eabscription  should  be  received,  without  a  previous  payment  of 
five  dollars  a  share,  the  case  will  be  reduced  to  this  simple 
question:  Can  a  contract  be  enforced  in  a  court  of  jusiioe,  which 
was  made  in  violation  of  an  act  of  assembly?  It  is  not  the 
first  time  this  question  has  been  afiked  in  this  court,  and  it 
has  received  but  one  answer.  The  contract  cannot  be  en- 
forced. I  refer  to  the  cases  of  MUckeU  v.  Smithy  1  Binn.  110 
(2  Am.  Dec.  417],  and  Maybin  v.  Cordon,  4  Dall.  298,  where 
the  point  was  fully  argued,  held  by  the  court  long  under  ad- 
visement, and  then  unanimously  decided.  Ever  since  the  law 
Las  been  taken  as  settled.  I  consider  the  contract  in  this  case, 
then,  as  void,  ab  iniiio.  The  commissioners  had  no  right  to 
9:eceive  the  subscription,  or  the  corporation  to  ratify  it.  It 
:flying  in  the  face  of  the  law,  under  which  they  drew 
breath. 

A  case  of  this  kind  has  occurred  in  the  state  of  New  York, 
but  not  BO  strong  as  the  present,  in  which  the  law  has  been 
settled,  that  where  the  act  of  incorporation  directs  that  a  certain 
sum  shall  be  paid  at  the  time  of  subscribing,  the  direction  most 
be  complied  with,  or  this  contract  is  void.     I  allude  to  the 
case  of  the  Turnpike  Company  v.  Jenkins,  1  Cai.  381,  and  1  CaL 
Oas.  86.     The  New  York  case  is  not  expressed  with  a  proviso, 
and  in  those  strong  and  pointed  terms,  which  are  to  be  foand 
in  our  act  of  assembly.     The  supreme  court  held  the  contract 
good;  but  their  judgment  was  reversed  in  the  court  of  errors, 
and  the  law  is  now  settled,  according  to  that  reversal,  as  ap- 
pears by  the  cases  of  The  Ooahen  Turnpike  Company  v.  Hurtin, 
2  Johns.  217,  and  The  Highland  Turnpike  Company  v.  MbKean^ 
11  Id.  98.     The  decision  of  the  supreme  court,  whose  authority 
is  great,  was  not  unanimous;  and  I  cannot  help  supposing  that 
they  have  acquiesced  with  sincerity,  in  the  opinion  of  the  court 
of  errors.     I  would  willingly  have  supported  this  action,  if 
possible;  because  it  is  with  an  ill  grace,  that  a  man  puts  his 
hand  to  a  contract,  by  which  he  expects  to  be  benefited,  and 
afterwards  refuses  to  comply  with  it.    But  it  has  struck  me  in 
one  strong  point  of  view,  on  which  I  cannot  shut  my  eyes. 
The  subscription  was  taken  in  direct  opposition  to  the  act  of 
assembly.    It  was  void,  therefore,  and  the  judgment  of  the 
court  of  common  pleas,  which  declared  it  void,  should  he  af- 
trmed. 
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I  think  pioper  to  add,  howeyer,  in  order  to  avoid  miaoonstnKs 
tion,  that  I  most  not  be  understood  as  makiDg  any  insinuations 
against  the  Talidity  of  the  charter  of  this  company.  After  all 
that  has  passed,  there  are  many  considerations  in  favor  of  the 
charter  which  are  not  applicable  to  the  question  on  which  I 
hare  given  my  opinion. 

OiBSON,  J.  The  commissioners  were  ministerial  officers,  act- 
ing under  a  limited  authority  which  they  were  strictly  bound  to 
pursue;  and  the  act  is  positive  that  a  deposit  of  five  dollars  on 
the  share  was  to  be  a  condition  precedent.  The  permission  to 
subscribe  without  the  deposit  was  therefore  a  breach  of  duty, 
and  the  contract  was  illegal.  It  is  said,  the  company  to  be 
formed  was  the  only  party  intended  to  be  benefited,  and  that 
it  might  waive  the  provision  thus  introduced  in  its  favor,  and 
ratify  the  proceedings  of  the  commissioners,  who  are  said  to 
have  been  exclusively  its  agents.  But  were  the  company  in 
fact  the  only  persons  interested  in  the  execution  of  this  provis- 
ion ?  It  seems  to  me  that  not  only  the  public  at  large,  but 
various  individuals,  had  an  interest  distinct  from  that  of  the 
company,  the  members  of  which  were,  perhaps,  less  concerned 
than  any  other  party.  What  was  the  consideration  for  the 
charter? 

Undoubtedly  the  benefit  that  was  expected  to  result  to  the 
public;  not  the  profit  that  might  be  made  by  the  stockholders. 
The  state,  therefore,  was  a  party,  and  had  an  interest  in  pre- 
venting the  scheme  from  being  turned  into  a  bubble,  and  the 
enterprise  from  failing,  perhaps,  when  half  effected,  and  after 
considerable  injuiy  should  be  done  to  the  owners  of  the  soil, 
whom  she  was  bound  to  protect  from  unnecessary  damage.   She 
had  also  an  interest  in  having  the  road  laid  out  to  the  best  ad- 
vantage, and  in  preventing  those  who  should  be  intrusted  with 
that  office  from  sacrificing  public  utility  to  individual  interest 
and  influence;  and  to  secure  this  it  was  absolutely  necessary 
that  the  commissioners  should  be  prevented  from  setting  up 
mere  men  of  straw  as  electors  of  the  managers  and  officers  of 
the  company.     The  inhabitants  on  the  contemplated  route  had 
an  interest  in  having  the  road  located  without  partiality  to  indi- 
viduals, and  with  as  little  damage  to  private  property  as  a  due 
attention  to  the  interest  of  the  public  should  permit.    The  fair 
subscriber  also,  who  paid  his  money  according  to  the  requisi* 
tion  of  the  law,  had  an  interest,  which  was  distinct  from  that 
of  the  corporation  in  preventing  those  who  came  in  by  a  fraud 
on  the  law  from  being  admitted  to  an  equal  participation  in  the 
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Administration  of  the  corporate  affiurs.  And  any  person  who 
may  have  thought  the  stock  profitable  was  interested  in  having 
the  shares  taken  up  in  the  way  affording  least  facility  to  their 
being  engrossed  by  the  f  ayorites  of  the  commissioners. 

To  secure  these  objects  the  legislature  had  a  right  to  take  their 
own  measures  to  exclude  all  influence  that  was  not  founded  on 
a  permanent  bona  fide  interest  in  the  fund  and  project  of  the 
company;  and  to  exact  a  previous  pledge  from  each  subscriber 
that  he  was  not  only  actually  interested,  but  of  ability  to  con- 
tribute his  proportion  of  the  expense.  There  is /no  reason  to 
believe  the  object  of  the  proviso  was  to  provide  a  fund  for  the 
expense  incurred  in  taking  subscriptions;  for  it  noTer  could  have 
been  supposed  that  a  tenth  part  of  the  capital  stock  might  he 
sunk  in  taking  a  preparatory  step.  The  exaction  of  a  deposit  ia 
a  provision  which  pervades  the  turnpike  acts,  not  only  of  this 
state  but  of  most  others,  and  in  many  instances  the  rate  of  the 
sum  to  be  collected  is  Tery  considerable.  In  the  case  before  us 
it  surely  never  was  supposed  that  a  thousand  dollars  could  be 
necessarily  expended  in  procuring  subscriptions  for  two  hundred 
shares.  The  legislature  therefore  had  in  view  something  beyond 
the  expenses  of  the  commissioners. 

The  design  was  to  prevent  the  subscription  list  from  being 
filled  vrith  the  names  of  nominal  stockholders,  and  the  creatures 
of  others.  In  some  corporations  of  this  sort^  it  is  vrithin  my 
own  knowledge,  that  a  very  mischievous  influence,  which  I  have 
heard  aptly  denominated  '*  the  sign-post  influenoe,"  has  been 
acquired  by  a  few  stockholders  in  this  way.  Then  if  the  com- 
nussioners  have  proceeded  illegally,  how  can  the  company  ratify 
their  proceedings  at  the  expense  of  interests  with  which  it  has 
no  concern  ?  The  commissioners  were  the  agents,  not  of  the 
company,  but  of  the  public.  Their  office  was  a  trust  to  be  exe- 
cuted for  the  benefit  of  the  public,  and  such  individuals  sa 
might  in  any  way  be  affected  by  their  acts  or  the  acts  of  the 
company.  They  acted  under  special  instructions,  not  from  the 
company,  but  the  legislature,  which  were  given  vrith  a  view  to 
protect  interests  which  existed  not  only  in  the  individuals  who 
were  to  compose  the  company  about  to  be  formed,  but  in  the 
public,  and  in  individuals  peculiarly  affected.  These  instructions 
were  a  part  of  the  compact  between  the  company  and  the  state, 
and  are  as  much  binding  on  the  company  as  any  other  daose  in 
the  act  of  incorporation. 

By  what  right,  then,  can  it  sanction  a  violation  of  them?    li 
the  legislature  think  proper  to  establish  particular  conditions  oi 
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qualificatioDB  as  to  membership,  the  commissioners  and  the  com- 
pany are  bonnd  to  observe  them.  The  legislature  had  a  right 
to  say  the  patent  should  be  withheld  till  all,  or  any  portion,  of 
the  stock  should  be  paid  in,  and  if  a  fraud  on  the  public,  in 
granting  the  certificates,  can  be  cured  by  the  yery  company  thna 
illegitimately  brought  into  existence,  the  law  may  be  openly 
evaded  and  a  charter  obtained  against  the  declared  will  of  the 
legislature.  The  existence  of  a  corporation  not  constituted  ac- 
cording to  all  the  provisions  of  the  act  of  incorporation,  is  a  fraud 
on  the  public,  and  I  really  do  not  see  how  a  power  to  dispense 
with  any  particular  proTision  can  be  supposed  to  be  lodged  with 
the  body  itself  thus  illegally  formed.  I  do  not  say  this  company 
has  fraudulently  come  into  existence,  or  that  its  character  would 
be  Toid  if  it  had;  all  I  say  is,  that  permitting  the  defendant  to 
subscribe  against  the  express  directions  of  the  act,  was  a  breach 
of  duty  which  renders  the  contract  illegal,  and  that  he  can  set 
up  the  illegality  as  a  defense. 

Besides  being  illegal,  the  contract  was  void  for  want  of  a 
consideration.  Every  contract,  where  the  consideration  is 
promise,  for  promises  must  be  obligatory  on  both  parties,  or 
both  will  be  at  liberty  to  recede,  and  the  promise  which  is  the 
consideration  of  that  on  which  the  action  is  brought,  must  be 
snoli  as  the  plaintiff  had  power  by  law  to  perform.  I  do  not 
say  there  was  an  express  promise  here  that  the  defendant  should 
enjoy  the  rights  and  privileges  of  a  corporator;  but  certainly 
that  was  understood  as  being  the  consideration  on  which  he 
subscribed.  But  the  company  could  introduce  none,  as  a  mem- 
ber,  in  any  other  way  than  that  pointed  out  in  the  act  of  in- 
corporation; and  even  if  they  could,  it  would  be  requisite  that 
the  defendant's  title  should  have  been  good,  when  he  sub- 
scribed, otherwise  the  contract  would  be  without  mutuality; 
and  if  he  acquired  no  right  which  he  could  enforce  against  the 
will  of  the  plaintiffs,  he  incurred  no  responsibility. 

It  is  unnecessaiy  to  say  much  about  The  Union  Turnpike  v. 
Jenkins,  1  Gai.  381,  decided  by  the  supreme  court  of  New  York. 
That  decision,  as  a  case  in  point,  is,  to  say  the  least,  rendered 
neutral  by  the  reversal  of-  the  judgment  in  the  court  for  the 
correction  of  errors:  1  Gaines'  Gases  in  Error,  86;  and  I  really 
cannot  discover  any  intrinsic  claim  to  consideration  in  the  rea- 
soning of  the  judge  who  delivered  the  opinion  of  the  majority 
of  the  supreme  court.  The  illegality  of  the  contract  seems  not 
to  haye  been  adverted  to,  except  by  the  chief  justice,  who  dis- 
sented; but  the  commissioners  were  considered  as  agents,  who 
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had  a  discretionarj  power  to  exact  payment  or  to  giye  secnritj, 
and  chose  the  latter;  whereas  the  assumption  of  a  discretioDarj 
power  was  in  direct  Tiolation  of  the  terms  of  the  act.  Th» 
defendant  had  not,  as  was  supposed,  a  right  to  pay  up  the  in- 
stallment due  at  the  time  of  subscribing,  and  demand  peiform* 
ance  of  the  contract.  An  attempt  to  acquire  an  interest  in  the 
stock,  by  colluding  with  the  commissioners  to  evade  the  ezpresa 
injunctions  of  the  law,  would  be  a  fraud  on  the  public;  and» 
being  partioepa  criminis,  that  would  preclude  him.  The  con- 
tract, therefore,  was  not  mutual.  I  think  it  unnecessary  to 
attempt  a  distinction  between  the  act  incorporating  the  Union 
turnpike,  by  which  payment  of  a  part  of  the  stock  was  to  be 
contemporaneous  with  the  act  of  subscribing,  and  the  law  more 
immediately  under  consideration,  by  which  payment  was  made 
a  condition  precedent.  In  either  case,  the  legislature  having 
required  that  a  certain  portion  of  the  stock  should  be  paid  in 
at  the  time  of  subscribing,  all  attempt  to  defeat  their  inten- 
tion was  equally  unlawful,  without  regard  to  the  terms  in  which 
it  was  expressed.  From  the  weight  of  this  decision,  therefore, 
notwithstanding  the  acknowledged  respectability  of  the  court, 

1  take  the  argument  to  be  entirely  relieved. 

I  concur  with  the  chief  justice  that  the  judgment  be  affirmed. 

Duncan,  J.  The  letters  patent  by  the  governor  fully  incor- 
porating the  plaintiffs,  whether  they  could  afterwards  establish 
their  right  of  action  or  not,  were  competent  evidence;  every- 
thing was  put  in  issue  on  the  plea  of  non-aasumpsU.  Before 
the  corporation  could  take  one  step,  it  behooved  it  to  prove  a 
corporate  capacity,  and  this  only  could  be  done  by  this  public 
document.  So  was  the  vmtten  engagement  of  defendant;  it 
was  a  note  good  on  its  face;  it  imported  a  consideration,  and 
ought  to  have  been  received.  But  it  would  answer  no  Taloable 
purpose  to  plaintiffs  to  reverse  the  judgment  on  this  ground,  if 
the  opinion  of  the  court  should  be,  that  the  subscription  was 
BO  vicious  that  no  action  could  be  supported  on  it.  The  sab- 
Bcription  book  signed  by  the  defendant  and  other  subecribers 
of  shares,  proprietors  of  stock,  was  the  original  instrument  on 
which  the  certificates  of  the  number  of  shares  and  names  of 
the  subscribers  to  the  governor  was  founded,  and  this  certificate 
was  all  the  law  required  to  authorize  the  governor  to  issne  liis 
letters  patent.  Had  actual  payment  of  any  portion  of  the 
requisite  number  of  shares  been  made  a  condition  precedent  to 
the  issuing  of  the  patent,  as  is  required  by  the  act  regulating 
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IwnkB,  the  question  would  have  been  different,  bat  this  is  not 
required. 

The  act  incorporating  this  company  provides  that  where  fifty 
persons  or  more  shall  have  subscribed  two  hundred  shares  of 
the  said  stock,  and  the  commissioners  shall  certify,  under  their 
hands  and  seals,  the  names  of  the  subscribers  and  number  of 
shares  subscribed  by  each,  it  shall  be  lawful  for  the  governor, 
by  letters  under  his  hand  and  the  seal  of  the  commonwealth^ 
to  create  and  erect  the  subscribers  into  one  body  politic  and 
corporate,  indeed  and  in  law,  by  the  name,  style  and  title  of 
The  President,  Managers  and  Company  of  the  Hibemia  Turn- 
pike  Boad;  whereas,  by  the  bank  act  the  commissioners  are 
required  to  certify,  together  with  the  names  and  sums  sub- 
scribed,  the  amount  actually  paid.     When  these  letters  patent 
issued,  the  defendant  became  in  fact  and  in  law  a  member  of 
this  corporation,  subject  to  all  the  duties  and  entitled  to  all  the 
rights  and  privileges  of  a  corporator  and  stockholder;  and  in 
this  action,  being  an  original  stockholder,  and  the  charter  ob- 
tained at  his  instance,  and  on  his  subscription  returned  to  the 
governor,  he  cannot  gainsay  this  unless  he  negatives  his  sub- 
scription.    This  was  a  sufEicient  consideration  for  his  promise. 
The  contract,  executed  by  the  promises,  remained  no  longer 
executory.    Depending  on  mutual  promises,  the  defendant  ac- 
quired a  right  to  all  he  bargained  for;  his  share  in  the  profits 
of  the  contemplated  road;  and  in  case  he  did  not  perform  his 
promise,  the  company  had  two  remedies;  either  to  exact  the 
forfeiture  of  his  share  and  disfranchise  him,  or  consider  him  a 
member,  and  bring  their  action  as  weU  for  the  recovery  of  the 
calls  of  the  company  as  for  the  sum  he  ought  to  have  paid  on 
being  admitted  to  subscribe.     The  subscription  is  in  the  very. 
words  prescribed;  an  absolute  promise  to  pay  the  whole  amount 
if  the  shares  subscribed  by  him,  including  the  five  dollars  on 
each  share  payable  in  advance. 

The  commissioners  had  authority  to  receive  it  in  this  form. 
The  objections  are,  that  there  was  no  consideration  for  the 
promise;  and  this  is  the  only  one  that  appears  on  the  bill  of 
exceptions,  and  another  is  now  for  the  first  time  made,  that  the 
subscriptions  was  in  fraud  of  the  law.  There  were  three  parties 
to  this  contract,  the  general  association,  the  state,  and  the  siib- 
seriber.  The  consideration  upon  the  part  of  the  association  was 
their  interest  in  selling  the  stock,  and  increasing  the  number  of 
subscribers,  thus  lightening  the  burden  of  each  one;  the  inter- 
est of  the  public,  in  the  public  advantage  of  a  turnpike  road,  in 
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each  subscriber,  an  interest  in  the  road  and  the  expected  profits 
of  the  stock. 

If  he  fulfills  his  promise,  he  is  entitled  to  a  certificate  of  stock, 
for  the  bringing  of  this  action,  is  an  election  by  the  ooipoiation 
not  to  forfeit,  as  they  might  have  done,  but  to  consider  the 
obligation  of  the  subscriber  as  subsisting,  and  while  they  de- 
mand payment,  he  has  a  right  to  his  certificate.  It  is  settled  in 
this  court:  1  Binn.  70,  in  Massachusetts,  5  Mass.  235,  and 
in  New  York,  9  Johns.  217;  Ooaken  Turnpike  v.  Hwrtin,  [6  Am. 
Dec.  273],  that  the  remedy  by  forfeiture  of  the  shares,  is  not  the 
only  one,  and  that  the  company  may  support  an  action  on  the 
promise  against  the  subscriber.  It  is  a  very  satisfactoiy  answer, 
to  that  which  appeared  to  me  to  be  the  only  plausible  alignment 
on  the  part  of  the  defendant,  that  at  the  time  of  the  promise, 
there  was  no  corporate  body  with  whom  a  contract  could  be 
made,  to  observe  that  the  letters  patent  have  relation  back  to 
the  act  enabling  the  governor  to  issue  them;  for  that  act  au- 
thorized the  subscription  to  be  made  to  the  president,  managezs, 
and  company  of  the  turnpike  road,  so  that  for  the  purpose  of 
receiving  a  subscription,  it  became  an  immediate  corporation, 
though  it  was  not  authorized  to  do  other  corporate  acts  until 
the  letters  patent  issued.  The  law  requires  no  particular  form 
of  words  to  create  a  corporation.  Their  authorizing  any  body 
of  men  to  do  an  act  in  a  corporate  name,  creates  them  a  corpora- 
tion quoad  that  act. 

If  this  were  not  so,  then  the  subscription,  whether  the  five 
dollars  were  paid  or  not,  could  have  no  binding  efficacy.  So 
nugatory  would  be  the  written  engagement,  so  idle  and  unmean- 
ing all  this  solemn  form  and  pompous  show  of  words  prescribed 
by  the  legislature,  that  no  man  would  be  bound  by  it.  But  this  is 
far  from  being  the  ease.  The  subscription  is  what  it  imports  to 
be,  an  obligatory  promise.  It  was  in  substance,  though  not 
negotiable,  not  being  made  payable  to  order  or  beuer,  a 
promissory  note,  and  might  have  been  declared  on  as  such.  It 
has  every  quality  of  a  promissory  note,  it  is  payable  in  money, 
payable  absolutely,  and  without  any  contingency,  and  payable 
on  demand :  Goshen  and  Minimik  TumpUce  Company  v.  Hurtin, 
9  Johns.  217  [6  Am.  Dec.  273].  The  note  itself  imported  a 
consideration,  it  was  in  effect  payable  on  demand,  and  prima 
facie  it  is  to  be  intended  that  he  became  duly  a  stockholder. 
The  contract  was  completed,  the  rights  of  both  parties  vested, 
the  one  to  the  stock,  the  other  to  the  money  subecribed.  This 
very  question  was  decided  in  the  supreme  court  of  New  York: 
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Union  7\impihe  Company  ▼.  Jenkin$,  Lewis,  C.  J.,  dissenting,  1 
Gai.  381. 

The  reasons  of  the  majority  of  the  court  are  convincing,  and  did 
not  receive  any  answer  from  the  chief  justice,  who  dissented,  or 
from  the  chancellor  (Lansing),  or  the  senator  L'Hommedieu,  in 
the  oonit  of  errors,  where  the  judgment  was  reversed:  1  Oaine's 
CSas.  86.  The  chancellor  assumed  the  very  matter  in  debate;  did 
the  body  politic  exist  ?  When  the  promise  was  made  there  was 
none  to  contract  with,  therefore  there  could  be  no  mutual  prom- 
ises. If  this  be  so  the  conclusion  was  right.  But  here,  the 
legislature,  for  the  purpoe^e  of  receiving  this  subscription,  cre- 
ated the  subscribers  a  corporation,  giving  them  a  corporate  name 
and  capacity;  for  the  subscription  was  not  to  be  to  natural  be- 
ings, to  the  commissioners  by  name,  but  artificial  beings  called 
into  life,  and  a  name  given  to  them  to  this  purpose,  a  body  of 
men  to  whom  a  capacity  is  given  to  act,  and  a  corporate  name. 
Here  were  a  corporate  name  and  a  corporate  right  given,  whose 
existence  never  ceased  or  was  suspended  as  to  this  power,  and 
who  never  conld  have  existed  to  any  good  e£fect  without  this 
power. 

The  letters  patent  did  not  first  give  life  to  the  corporation, 
though  it  enlarged  their  sphere  of  action.  Mr.  L'Hommedieu, 
the  only  other  member  of  the  court  of  errors  who  gave  a  public 
opinion,  decided  it  on  other  grounds,  grounds  which  have  been 
given  up  by  all  the  courts,  in  all  the  states,  in  which  that  ques- 
tion has  been  raised,  that  the  only  remedy  of  the  company  was 
by  forfeiture  of  the  shares,  and  this  weighed  much  with  Ohief 
Justice  Lewis.  The  decision  of  this  court  of  last  resort  was 
binding  on  all  the  courts  of  New  York,  but  enough  appears  to 
satisfy  ns  that,  though  the  supreme  court  submitted  to  the  au- 
thoriiy,  they  never  acknowledged  the  reasonableness  of  the  de« 
eision,  and  there  has  been  an  evident  struggle  in  that  court 
which  has  been  filled  by  a  succession  of  very  able  and  distin- 
guished men,  to  bring  out  of  its  operation,  eveiy  case  that  is  not 
exactly  the  same,  the  same  ad  unquem,  though  the  principles  be 
the  same;  as  in  the  Ooshen  and  Mmisink  Turnpike  Company  v. 
Hufiin,  and  though  the  court  said  that  the  case  was  decided  on 
the  principle  of  want  of  consideration,  yet,  afterwards,  in  the 
Bighland  TampUee  Company  v.  McKeany  they  say  most  truly,  that 
it  is  a  little  difficult  to  ascertain  the  point  on  which  the  court  of 
errors  decided,  for  the  only  public  opinions  were  for  different 
reasons.  On  what  grounds  the  silent  votes  were  given  must  be 
a  matter  of  mere  conjecture,  and  it  is  as  probable  a  conjecture. 
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that  the  judgment  was  reversed  for  the  reason  assigiied  bj  the 
senator,  as  for  that  assigned  by  the  chancellor.  The  weight  of 
the  opinion  is  in  favor  of  the  right. 

It  is  a  just  rule  in  the  construction  of  statutes,  so  to  eonstnie 
them,  that  no  man  that  is  free  from  injury  or  wrong  should,  by 
a  literal  construction,  be  punished  or  endamaged:  1  Jast.  300. 
I  would,  therefore,  if  possible,  avoid  a  construction  that  would 
injure  the  fair  and  innocent  subscribers,  and  if  the  case  re- 
quired it,  would  consider  the  proviso  as  to  previous  payment  as 
directory;  not  command  of  so  positive  and  peremptory  a  nature 
'  as  to  avoid  all  that  had  been  done  under  the  commission.  *In- 
stances  of  the  distinction  between  positive  and  prohibitoiy  com- 
mands, and  directory  injunctions,  are  not  unfrequent.  I  give 
one.  By  an  act  of  assembly  it  is  provided,  "  that  every  survey 
thereafter  to  be  returned  into  the  land-ofi&ce  shall  be  made  by 
actually  going  on,  and  measuring  the  land,  and  marking  the 
lines,  to  be  returned  on  the  warrant  into  the  land-office  after 
the  warrant  authorizing  the  survey  shall  come  into  the  hands  of 
the  surveyor;  and  every  survey  made  theretofore  shall  be  ac- 
counted clandestine,  and  shall  be  void,  and  of  no  effect." 

It  has  been  held  by  all  judges,  and  at  aU  times,  that  though 
the  directory  part  of  the  act,  as  to  marking  every  line  of  the 
survey,  has  not  been  strictly  complied  vnth,  stiU  the  survey 
may  bo  sufficient  to  entitle  the  warrantee  to  a  patent,  provided 
the  surveyor  has  been  on  the  ground,  and  run  lines  sufficient  to 
identify  the  tract,  and  to  ascertain  the  quality;  this  being  di- 
rectory, an  injunction  on  the  officer.  But  the  latter  clause  a? 
to  the  warrant  being  in  the  deputy's  hands  before  he  made  the 
survey,  being  positive  and  imperative,  and  in  the  nature  of  an 
express  prohibition,  with  a  penalty  annexed  to  disobedience, 
the  survey  shall  be  void:  Woods  v.  IngenoU  and  DaUaB,  1  Binn. 
146.  This  was  the  opinion  of  the  present  chief  justice,  ami 
Justices  Yeates  and  Smith.  Mr.  Justice  Brackenridge,  in  M> 
Rhea  v.  Plunwier,  1  Binn.  227,  acknowledges  the  distinction. 
He  says,  he  "  will  not  say  that  any  omission  to  go  on  the  ground 
and  mark  all  the  lines  of  a  survey  avoids  it,  as  that  part  of  the 
section  may  be  directory;  yet  if  the  survey  is  not  made  after 
the  warrant  comes  to  the  hands  of  the  surveyor,  it  is  absolutely 
void,  for  that  part  of  the  section  is  positive;  and  such  was  the 
opinion  of  my  brother  Gibson  in  the  subsequent  trial  of  WoodM 
V.  IngersolL 

The  true  reason  I  take  to  be  this:  that  as  it  was  the  duty  of 
uhe  warrantee  to  deliver  his  warrant  into  the  hands  of  the  dep- 
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utj,  before  he  proceeded  to  execute  it,  it  was  just  that  he  should 
not  profit  by  his  own  disobedience  of  the  law;  whereas  the  ex- 
ecution of  the  warrant,  by  making  the  surrey,  was  not  his  act, 
bat  the  act  of  a  public  agent,  over  whom  he  had  no  control. 
So  here,  the  subscriber,  having  paid  what  the  law  required  of 
Lim,  had  nothing  to  do  with  the  payment  of  others,  and  he 
should  not  su£fer  for  the  neglect  of  a  public  officer,  not  of  his 
appointment,  and  whose  conduct  he  could  not  inspect  nor  con- 
trol. The  principle  is  the  same  in  both  cases,  that  is,  that  an 
individual  is  not  to  suffer  by  the  neglect  of  a  duty  required  of  a 
public  officer,  especially  where  the  neglect  does  not  do  any  in- 
jury to,  or  prejudice  the  rights  of  others. 

If  the  act  had  required  that  the  commissioners  should  take  a 
prescribed  oath,  or  give  security  before  they  entered  on  the  du- 
ties of  their  office,  this,  though  a  condition  precedent,  would 
not  avoid  their  acts — ^a  condition  of  much  more  importance  to 
the  public  than  the  mere  omission  to  receive  five  dollars  be- 
fore they  admitted  one  individual  to  subscribe.  The  evidence 
was  not  rejected  on  the  ground  of  fraud.  There  was  no  evi- 
dence to  infect  the  transaction  with  the  taint  of  fraud;  the  fraud 
consists  in  resisting  the  payment.  This  interpretation  of  the 
law  will  best  promote  the  public  good  and  can  do  injury  to  no 
man;  it  will  hold  out  no  temptation  to  evade  the  laws  and  vio- 
late the  most  solemn  contracts;  it  will  deter  those  from  subscrib- 
ing who  do  not  intend  to  pay,  and  will  not  encourage  recourse 
to  an  unworthy  subterfuge,  which  all  men  must  reprobate.  If 
this  indulgence  of  the  commissioners  be  criminal,  punish  them, 
but  do  not  punish  those  subscribers  who  have  complied  with 
the  law,  by  relieving  those  who  have  broken  it,  from  the  per- 
formance of  their  contracts. 

I  cannot  apply  the  maxim,  in  pari  delicto,  mdior  est  amdUio 
postfidenHs  to  those  who  had  no  participation  or  knowledge  of 
the  imputed  offense;  no  control  over  those  by  whom  it  is  alleged 
to  have  been  committed.  They  have  gone  on  paying  their 
money  on  the  faith  of  a  full  and  fair  subscription,  returned 
by  the  commissioners  returned  by  the  public  agents  to  the 
governor,  and  confirmed  by  a  public  charter.  If  the  con- 
duct of  the  commissioners,  was  faithless,  they  were  not  of  their 
appointment;  if  the  return  was  untrue,  they  were  not  involved 
in  the  guilt  of  its  falsehood.  But  the  return  itself  was  true. 
The  defendant  was  a  subscriber,  and  if  there  was  a  conspiracy 
between  the  commissioners  and  some  of  the  subscribers  to  evade 
the  law,  punish  the  conspirators;  but  in  the  name  of  justice  do 
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not  reward  mala  fide  subscribers,  by  suffering  them  to  withdraw 
from  a  losing  contract  and  lay  the  burden  on  the  innocent;  for 
such  is  the  effect,  the  punishment  of  the  bona  fide  and  deceiTed 
subscribers,  compelling,  them  to  make  good  the  deficiencies  of 
the  delinquents,  who  make  their  own  violation  of  the  law  a  ja»> 
tification  of  their  breach  of  promise,  giving  them  the  chance  of 
profit,  and  throwing  the  loss  on  their  unoffending  neighbors; 
for  the  subscribers  who  have  answered  the  calls  of  the  com- 
pany must  not  only  go  on  to  pay  their  own  subscriptions,  bat 
take  the  shares  of  the  delinquents,  or  relinquish  the  undertake 
ing  altogether,  and  lose  the  money  they  have  paid;  and  by  this 
harsh  construction,  while  the  subscribers  are  thus  deprived  of 
their  rights,  the  public  are  deprived  of  the  benefit  of  a  good 
road — the  moving  consideration  of  the  legislative  grant.  And 
why  should  all  this  be  done  ?  It  seems,  because  good  policy 
and  the  purity  of  laws  demand  this  sacrifice. 

This  is  a  policy  I  do  not  understand;  a  morality  quite  too 
refined  to  govern  the  affiurs  of  this  lower  world.  The  conse- 
quence of  affirming  this  judgment  is  a  dissolution  of  the  cor- 
poration (and  let  other  turnpike  companies  look  to  it),  miL 
opening  of  their  gates,  a  depriving  them  of  all  retribution  for 
what  they  have  expended;  and  all  this  because  one  Mr.  Hea* 
derson,  was  permitted  to  subscribe  without  paying  five  dollars; 
for  the  argument  is  pushed  to  this  extent;  it  cannot  stop  short 
of  it.  The  omission  of  this  payment  on  one  solitary  share, 
avoids  the  charter.  No  matter  whether  it  has  been  subsequently 
paid;  paid  the  next  day;  no  matter  that  hundreds  of  thousands 
of  dollars  have  been  expended  on  the  road;  no  matter  by  whom 
the  objection  is  made,  or  at  what  distant  period  after  the  com- 
pletion of  the  road,  for  time  could  not  cure  the  fraud,  and  no 
contract  that  such  a  company  would  make  could  be  enforced » 
and  no  one  could  recover  the  amount  of  an  obligation,  where 
the  consideration  was  a  transfer  of  stock.  The  patent  is  void, 
because  it  is  founded  on  a  false  suggestiou;  for  if  the  letters 
patent  are  valid,  the  defendant  is  a  legal  member  of  the  corpor- 
ation, and  is  bound  to  pay;  but  if  he  is  not  bound  to  pay,  it  is 
because  the  consideration  is  not  a  legal  one;  and  the  considera- 
tion  fails,  because  there  is  no  legal  corporation,  and  the  defend* 
ant  could  not  receive  any  possible  benefit  from  his  snbeczip- 
tion;  a  serious  consequence  to  spring  from  so  slight  a  cause. 

The  commissioners  may  well  be  compared  to  agents,  aathor- 
ized  to  sell  for  cash.  They  sell  on  credit,  taking  an  obUgatioa 
in  the  names  of  their  principals.    Oould  the  porohaser  be  off. 
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on  tho  pretense  that  the  agent  had  no  authority  to  sell  on  credit, 
when  the  principal  assents  to  the  contract,  and  retceives  the 
bond?  It  makes  no  difference  whether  the  agent  was  a  public 
or  priTate  one;  whether  his  authority  was  deriyed  from  a  public 
law,  or  was  conferred  by  an  individual,  for  powers  are  as 
stxictly  construed  as  laws;  an  exact  adherence  to  the  letter  is 
as  much  required  in  the  one  case  as  in  the  other;  they  are 
called  the  laws  of  the  creator  of  the  power;  and  he  is  consid- 
ered as  the  legislator.  The  duty  of  these  commissioners  was 
that  of  mere  agents;  to  sell  the  shares,  to  receive  the  five  dol- 
lars on  each  share;  to  pay  it  over  to  the  treasurer,  and  make 
return  to  the  governor.  The  company,  if  they  exist  as  a  cor- 
poration, could  sue  the  commissioners  for  the  payments  to  be 
made  in  advance.  If  this  be  so,  and  I  know  no  principle  on 
which  it  can  be  denied,  it  is  an  inevitable  consequence  that  the 
company  should  sue  the  subscribers,  because  the  vmtten  prom- 
ise is  to  them.  If  this  defendant  has  obtained  the  receipt  of 
the  oommissionerB,  and  had  given  his  note  to  the  company  for 
the  money  paid  in  advance,  it  could  be  recovered. 

Has  he  not  done  this  ?  for  the  subscription  includes  this,  and 
is  a  note  for  the  five  dollars  payable  on  demand;  and  the  com- 
pany could  have  recovered  though  no  note  had  been  given  for 
it.  An  omission,  a  misconstruction  of  the  law,  an  abuse  of  tba 
authority  of  an  agent,  either  public  or  private,  cannot  be  set  up 
by  the  man  who  enters  into  the  contract  as  a  defense,  and  never 
can  be  treated  as  absolving  him  from  the  performance,  when  the 
contract  is  created  for  his  benefit.  If  the  defendant  had  revoked 
his  subscription,  not  having  paid  the  five  dollars,  before  the 
contract  had  been  completed  by  the  letters  patent,  by  which  he 
is  made  a  corporator,  and  by  which  he  has  acquired  a  corpor- 
ate light  and  an  individual  interest,  received  the  consideration 
aod  become  a  party  to  the  letters  patent,  it  would  have  raised 
another  question.  But  it  is  too  late  for  him  now  to  object  to  it. 
It  is  as  repugnant  to  law  as  it  is  to  natural  justice,  and  that 
good  faith  which  it  is  one  of  the  great  objects  and  designs  of 
courts  of  justice  to  compel  the  observance  of,  to  discharge  this 
man  from  his  contract,  a  contract  which  has  for  its  basis  a  full 
consideration,  and  which  now,  for  the  first  time,  is  attacked  on 
the  score  of  fraud;  for  this  doctrine  is,  on  this  argument,  now 
for  the  first  time  broached,  that  the  contract  was  impure,  and 
such  as  a  court  of  justice  would  not  enforce. 

In  all  cases  in  New  York  where  the  question  has  arisen  on 
ions  of  this  nature,  the  only  objection  was,  the  want  of 
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conaideration,  and  not  an  imputed  fraud  on  the  law.  And  in 
Essex  TampUce  Company  v.  CoUins^  8.  Mass.  299,  the  criterion 
of  liability  was  held  to  depend  on  this,  **  whether  there  -was  any 
act  done  by  which  the  corporation  was  forced  to  accept  the  sub- 
scriber. If  there  was  this  was  a  sufficient  consideration  to  bind 
him,  but  if  there  was  not  this  obligation  on  the  company,  then 
he  was  not  bound."  Here  there  was  not  only  an  obligation  to 
admit  the  defendant,  but  he  was  actually  admitted,  admitted  at 
his  own  request,  testified  by  the  subscription.  Nothing  re- 
mained to  be  done  by  the  company  to  gire  him  an  absolute 
right. 

I  rest  this  opinion  on  the  ground  of  there  being  no  actual 
fraud,  no  conspiracy  to  evade  the  law;  that  all  other  subscribers 
have  paid  their  five  dollars  in  advance;  that  this  is  the  only 
omission,  the  case  of  an  individual  able  to  pay,  and  not  a  man 
of  straw,  or  a  beggar  set  up  as  a  stockholder  to  give  a  prepon- 
derance, in  the  election  of  managers,  to  a  particular  interest.    I 
take  it  as  the  case  of  an  omission,  where  there  has  been  no 
fraud,  corruption  or  collusion.     How  far  this  might  form  an 
exception,  I  will  not  at  present  say,  but  I  will  say  in  the  words 
of  Judge  Yeates,  in  Shepherd  v.   Ike  CommontoeaUh,  1  Seig. 
&  B.  14,  it  would  ill  comport  with  the  honor  and  dignity  of  the 
state,  it  would  be  manifestly  unjust,  under  such  ciicumstanoes, 
that  the  title  of  the  plaintiffs  should  be  deemed  invalid,  their 
charter  void,  on  the  ground  of  a  supposed  illegality  in  the  bare 
commission  or  actual  misconduct  of  the  commissionerB,  in  which 
the  other  subscribers  could  not,  by  possibility,  have  either 
agency  or  control.     It  would  be  inconsistent  with  good  faith 
for  the  state  to  interpose  to  avoid  the  charter,  if  there  was  a 
court  in  which  the  scire  facias  to  repeal  the  letters  patent,  on 
account  of  the  governor  being  deceived,  would  lie.    But  the 
state  do  not  desire  to  avoid  the  charter  on  the  ground  of  the 
supposed  fraud,  for  it  would  be  directly  contrary  to  the  interests 
of  the  state  to  destroy  any  public  road.     The  state  do  not  com- 
plain, nor  does  any  man  complain  of  injury  done  to  him  in  per- 
son or  in  estate  by  this  omission.     But  it  is  desired  indirectly 
to  declare  it  void  by  one  whose  complaint  is  his  own  disobe- 
dience of  the  law.     This  man  cannot  be  heard  against  it,  he  is 
estopped  by  the  acceptance  of  the  letters  patent. 

The  purity  of  the  law  is  not  to  be  vindicated  by  rewazding 
the  guilty  and  punishing  those  who  do  well;  nor  good  morals 
preserved  by  holding  out  temptation  to  fraud;  nor  does  good 
policy  require  that  the  public  interest  should  be  destroyed,  the 


May,  1822.]  Htbrrnia  T.  Oobp.  v.  Hendebsok.  609 

public  faith  violated,  because  odo  man  has  been  suffered  to 
creep  into  this  corporation  by  the  window,  when  he  ought  to 
haye  paid  his  entrance-money  at  the  door.  Nor  is  it  with  me  a 
reason,  to  turn  out  of  the  house  the  subscribers  who  have  hon- 
estly paid  for  their  tickets,  when  he  should  not  have  suffered 
him  to  enter  without  payment.  The  rule  of  law,  as  of  morals, 
nnquestionably  is,  that  no  one  shall  derive  a  benefit  from  a 
fraud  practiced  by  himself  or  others,  to  his  own  advantage: 
Seilson  v.  MoU,  2  Binn.  301.  Neither  public  interest,  nor  public 
policy,  nor  regard  for  the  public  morals,  demand  such  ven- 
geance to  be  inflicted  on  the  public  themselves;  no  such 
sacrifice  of  innocent  victims  to  appease  the  indignant  spirit 
of  a  broken  law. 

Nor  can  I  believe  that  this  doctrine  of  rewarding  guilt  and 
punishing  innocence  will  aid  in  the  preservation  of  good  morals. 
In  addition  to  all  this,  there  are  many  assignees  of  shares  pur- 
chased on  the  faith  of  the  government  charter,  in  most  of  these 
turnpike  companies;  yet  so  overwhelming  is  the  doctrine  that 
all  these  rights  are  swept  away,  if  at  any  time  it  should  be  dis- 
coTered  that  there  was  one  solitary  subscriber  who  had  not 
paid  his  entrance-money  previously  to  his  admission  as  a  mem- 
ber; and  on  an  obligation  given  in  consideration  of  stock 
transferred,  the  obligor  might  set  up  this  defect  in  one  sub- 
scriber as  a  defense  to  his  bond.  Such,  in  my  mind,  is  the 
serions  aspect  which  the  case  has  assumed.  The  views  I  have 
taken  of  this  subject  differ  so  widely  in  all  respects  from  those 
taken  by  the  majority  of  the  court,  the  consequences  of  the  de- 
cisions are  so  alarming,  that  I  have  thought  it  my  duty  to  give 
somewhat  at  large  the  reasons  upon  which  my  opinion  is 
founded,  and  the  causes  of  my  dissent.  They  have  satisfied 
my  own  judgment,  and  that  must  govern  me.  However  mis- 
taken and  unsatisfactory  they  may  appear  to  others,  to  me  they 
are  convincing.  My  opinion  is  that  the  judgment  is  erroneous, 
and  should  be  reversed;  but  a  majority  of  the  court  thinking 
differently,  it  must  be  affirmed. 

Judgment  affirmed. 


SuBSGRimoir  Von>  pob  Non-patment. — The  doctrine  of  this  case^  that 
the  omiuion  to  make  payment  at  the  time  of  Babecribing,  in  the  manner  pre- 
Bciibed  by  law,  renders  the  sabacription  void,  and  conatitatee  a  good  d»- 
fenae  to  an  action  against  the  subscriber  to  compel  payment,  is  re-afBrmed 
in  the  subsequent  case  of  LeigJUy  v.  President  of  S.  As  W,  T,  Co,,  14  a  &  B. 
434,  where  it  is  further  held,  that  the  giving  of  a  promissory  note  for  the 
amount  required  to  be  paid  is  not  a  payment,  nor  is  it  a  snfBoient  oompli* 
4M.  Dso.  Vou  Xl--a9 
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■aoe  with  the  itatate.    If  the  Babscriber  is  also  one  of  the  persons  to  whom 
the  snbsoription  is  to  be  paid,  its  non-payment  does  not  render  it  void:  Bjfder 
Y.  A.  dt  S.  S.  S.  Co.,  13  HI.  521;  Highland  Turnpike  ▼.  McKtan^  11  Johns. 
^;  OraybU  y.  The  York  ^  O,  Turnpike^  10  S.  ft  B.  269.    Eyoi  tlKMi^jh  the 
snbsoription  be  originally  void,  because  of  the  failure  to  make  payment,  a> 
sabecriber  who  snbseqnently  acts  as  a  corporator  "  is  estopped  from  denying 
his  liability  to  pay  for  his  stock,  and  cannot  controvert  the  validity  of  his 
sabscription,  after  ezerdsing  the  rights  and  privileges  conferred  on  him  by 
means  of  it:"  Clark  v.  Monongahela  N.  Co,,  10  Watts,  864;  Erie  AW,  P.  R, 
Co,  V.  Brown,  25  Pa.  St.  156.   In  several  cases  the  very  reasonable  propoaitiim 
is  maintained,  that  a  subscriber  will  not  be  permitted  to  defeat  an  action 
npon  his  sabscription  by  showing  that  he  did  not  make  the  preUminafy  pay- 
ment reqnired  by  statute.    His  failure  to  pay  u^  wrongful,  and  he  ought  not 
to  be  permitted  to  take  advantage  of  his  own  wrong:  Wright  v.  Skdbp  B,  R. 
Co.,  16  B.  Mon.  4;  Canal  Bank  v.  Holland,  5  La.  An.  363;   Viekdmrg  B.  &. 
V.  McKean,  12  Id.  638;  Bed  Biver  B.  B,  Co,  v.  Tomg,  6  Boh.  39.    A  pro- 
vision in  the  by-laws  of  a  corporation  was  as  follows:  "Ten  per  oent.  shall 
be  payable  upon  subscription,  or  the  subscription  shall  be  void."    Under 
this  by-law  it  was  determined  that  a  subscription  without  any  payment  was 
voidable  only;   that  the  corporation  might  elect  to  treat  it  as  valid,  and, 
upon  its  so  doing,  that  the  subscriber  was  bound:  Pitcataqua  F,  Co,  v.  Jom*, 
39  N.  H.  481;  see  also  SmUh  v.  Plank  Boad  Co.,  30  Ala.  650;  McRea  v.  But- 
•ell,  12  Ired.  224;  Blair  v.  Btdherford,  31  Tex.  465.    The  charter  of  the  Min- 
neapolis and  St.  Louis  Bailway  Ga  enacted,  that  "  five  dollars  on  each  share 
shall  be  paid  at  the  time  of  subscribing. "    An  action  was  brought  under  this 
charter  against  a  subscriber,  who  resisted  on  the  ground  that  his  subscription 
was  in  contravention  of  the  statute,  and  therefore  invalid.    After  a  very 
thorough  examination  of  the  authorities,  the  court  concluded  that  the  piovifl- 
ion  in  the  charter  was  made  for  the  benefit  of  the  corporation;  and  that  if  it 
saw  fit  to  "  accept  the  subscription,  without  requiring  the  concuRent  pay- 
ment which  it  is  authorized  to  require,  this  is  a  waiver  of  its  ri^t  to  insist 
on  such  payment;  a  waiver  to  which  the  subscriber  assents  and  agrees,  by  the 
very  act  of  subscription  without  concurrent  payment.    In  the  absence  of  any 
rule  or  provision  of  statute  forbidding  a  waiver,  or  invalidating  any  subscrip- 
tion made  upon  a  waiver,  this  indulgence  on  the  part  of  the  company  csnnoi 
be  turned  against  it  as  a  defense  to  an  action  to  reoover  the  snbecriptioo 
price  of  the  shares:"  MhmeapoUa  A  St,  L.  B.  W.  Co.  v.  BaamU,  20  Minn. 
246;  18  Am.  Bep.  368. 


Cassell  v.  Cooke. 

[8  BsBOXAirr  a  Bawui,  968.] 

Amxhdment  ot  I>eclabation — What  Allowed. — ^A  deolaratioa  oaanoi  be 
amended  by  inserting  an  entirely  new  cause  of  action;  but  the  same  coo- 
tract  or  wrong  may  be  alleged  in  a  different  manner,  so  aa  to  conform  to 
the  facts  and  the  proof;  and  such  alteration  may  be  allowed  after  the 
jury  is  sworn. 

Whsbb  Covenants  are  Mutual  and  concomitant,  neither  party  ess  co- 
force  the  contract  against  the  other  without  showing  performsnce,  or 
tender  of  performance,  on  his  own  part.  Accordingly,  where  an  agree- 
ment  was  entered  nto  between  the  plaintiff  and  defendant  for  the  ttl« 
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of  » tract  of  laiid  to  the  latter,  one  third  of  the  parrhaiie  money  to  be 
paid  on  *  certain  djty,  when  *  title  was  to  be  given  free  from  all  incnm* 
bfmncee»  and  the  remaining  pnrohaae-money  to  be  paid  by  installments; 
and  the  defendant  entered  into  possession,  but  not  having  paid  the  first 
installment  on  the  day  named,  no  conveyance  was  tendered;  but  subse- 
qnently  a  deed  was  tendered,  which  the  defendant  refused  to  aooept» 
part  of  the  first  installment  never  having  been  paid;  it  was  held,  in  an 
action  by  the  plaintiff  to  recover  the  pnrchase-money,  that  the  defend- 
ant could  not  give  evidence  of  damages  sustained  through  the  plaintiff's 
unwillingness  or  inability  to  make  title  on  the  day. 

OoKsntucnoN  ow  Dkyissl — A  testator  declaring  his  intention  to  bequeath 
"what  worldly  estate  it  had  pleased  God  to  bestow  upon  him,"  de- 
vised to  his  wife  the  benefit  and  full  privilege  of  the  plantation  where 
he  lived,  until  his  son  arrived  at  twenty-one,  when,  if  the  wife  was  still 
a  widow,  she  should  have  half  the  plantation,  with  the  full  benefit  of 
it^  during  life  or  widowhood.  He  then  devised  to  his  son  "the  plaata* 
tion  and  land  he  lived  on,  as  soon  as  he  should  arrive  at  the  age  of 
twenty-one  years,  if  his  wife  should  then  be  married  or  dead;  but  if  she 
continued  his  widow,  each  to  enjoy  half  as  above.**  He  then  bequeathed 
the  residue  of  his  personal  estate  to  his  two  daughters  equally,  provid- 
ing that  if  either  should  die  before  coming  of  age,  the  other  should  have 
the  whole;  and  that  if  the  son  should  die  under  age,  "his  part"  should 
fall  to  the  daughters.    It  was  held  that  the  son  took  a  fee. 

Lboagies  Chaboed  on  Land  may  be  shown  to  have  been  paid,  by  receipts 
from  the  legatees  or  other  written  evidence,  to  prove  performance  of  a 
covenant  to  convey  free  of  incumbrances,  and  a  discharge  by  deed  need 
not  be  produced. 

A  Vendor's  Loss  ot  Mesne  Ck)NYETANCES  in  a  chain  of  title,  cannot  be  used 
by  the  vendee  as  an  objection  to  the  title,  after  partly  executing  the  con- 
tract by  taking  possession,  for  the  defect  may  be  supplied  by  a  bill  m 
perpeluam  rei  memoriam,  still  less  can  he  object  where  he  has  not  per- 
formed his  own  covenants,  and  the  lost  deed  is  found  before  the  title  is 
tendered. 

A  Cbbtifigatb  ot  Acknowlbdoment  of  a  deed  by  a  husband  and  wife,  will 
not  be  good  if  it  does  not  olearly  show  that  it  was  taken  by  an  officer 
authorized  by  law. 

Ibbslevant  Instbuctions,  though  Ersoneous,  will  not  be  a  ground  of  re- 
versal if  the  law  relating  to  matters  in  issue  is  correctly  stated. 

Ebbob  to  the  common  pleas  in  an  action  of  debt  brought  by 
David  Cooky  the  defendant  in  error,  against  Henry  Oassell, 
plaintiff  in  error,  en  certain  articles  of  agreement  dated  August 
10, 1818. 

In  the  articles  of  agreement,  it  was  covenanted  that  Cook 
should  sell  to  Cassell  a  certain  estate  in  fee-simple,  containing 
one  hundred  and  eighty-six  acres  and  oue  hundred  and  thirty- 
two  perches,  that  Cassell  should  pay  therefor  at  the  rate  of 
three  hundred  and  twenty-five  dollars  an  acre,  one  third  on 
April  10, 1814,  one  third  on  April  10,  1815,  and  one  third  on 
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April  10, 1816,  without  interest;  that  Cook  should  give  a  deed 
free  of  iDcumbrance,  on  April  10, 1814,  when  Cassell  was  to 
make  the  first  payment  and  give  a  bond  with  secoritj  for  the 
remainder  if  required,  possession  to  be  given  on  the  first  of 
April,  1814. 

Possession  was  delivered  pursuant  to  the  contract.  On  the 
tenth  of  April,  1814,  no  deed  was  tendered,  Cassell  having  paid 
only  a  part  of  the  first  installment.  Subsequent  payments  were 
made  on  that  installment  until  May  16, 1815,  but  five  hundred 
and  ninety-nine  dollars  and  sixty-one  cents  still  remained  un- 
paid .  For  this  balance  together  with  the  second  and  third  install- 
ments this  action  was  brought,  the  plaintiff  having  previously, 
on  the  thirty-first  of  January,  1816,  tendered  a  conveyance  from 
himself  and  wife  to  the  defendant,  dated  January  13, 1816,  and 
purporting  to  have  been  acknowledged  before  two  justices  of  the 
peace  of  Washington  county,  Maryland,  where  the  grantors 
resided. 

The  original  declaration  contained  no  averment  of  the  per- 
formance of  the  covenants  on  the  plaintiff's  part,  so  it  vras 
withdrawn  and  another  substituted,  containing  such  avennents. 
The  defendant  pleaded  payment,  with  leave  to  give  special 
matter  in  evidence,  and  covenants  performed,  and  gave  notice 
that  he  should  rely  upon  the  plaintiff's  want  of  title,  and  upon 
his  not  having  given  or  tendered  a  title  before  suit  commenced, 
and  that  he  would  show  that  he  had  been  greatly  damaged  by 
the  plaintiff's  failure  to  make  title  as  he  had  covenanted.  After 
the  jury  was  sworn,  and  some  progress  had  been  made  in  the 
trial,  the  plaintiff  asked,  and  against  the  objection  of  the  de- 
fendant, obtained  permission  to  amend  his  declaration  by  add* 
ing  a  new  count  averring  his  readiness  and  willingness  to  execute 
a  good  and  sufficient  conveyance  of  the  land  free  of  incumbrances 
on  April  10, 1814,  but  that  at  the  special  instance  and  request^ 
of  the  defendant,  owing  to  his  inability  to  make  payment  and 
give  security  as  agreed,  the  conveyance  was  not  executed  and 
delivered  until  January  31,  1816;  that  it  was  understood  by  the 
parties,  that  notwithstanding  this  indulgence  by  the  plaintiff, 
the  agreement  remained  in  force,  and  the  defendant  continued 
to  make  payments,  and  that  the  plaintiff  executed  and  tendered 
a  good  and  sufficient  conveyance  of  the  premises  free  of  all  in- 
cumbrances,  on  January  31, 1816,  which  the  defendant  refused 
to  accept.  To  this  count  no  plea  was  entered.  The  dedaratioa 
was  subsequently  amended,  also,  by  increasing  the  damtgei^ 
notwithstanding  an  objection  by  the  defendant. 
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The  plaintiff  deduced  iifcle  from  one  John  Stuart,  the  original 
patentee,  and  gave  in  evidence  the  will  of  the  said  Staart,  dated 
October  30,  1749,  whereby  after  several  bequests  of  personal 
property  to  his  wife  Ann,  he  devised  to  her  "the  benefit  and 
full  privilege  of  the  plantation  he  then  lived  on,  until  his  son 
George  Stuart  arrived  at  the  age  of  twenty-one  years,  for  the 
schooling  and  maintenance  of  his  three  children  till  they  all 
came  of  age;  and  if  his  wife  remained  a  widow,  until  his  son 
George  was  of  age,  after  that  she  should  enjoy  the  one  half  of 
his  plantation,  with  all  the  benefit  of  it  during  her  life  or  widow* 
hood."  The  will  then  proceeded:  *'  Item — ^I  give  and  bequeath 
to  my  son  George  Stuart  the  plantation  and  land  I  live  on,  as 
soon  as  he  arrives  at  the  age  of  twenty-one  years,  if  my  wife, 
Ann  Stuart,  be  then  married  or  dead;  but  if  she  still  continue 
a  widow,  each  to  enjoy  half  as  above,  of  the  remainder  of  my 
tract  of  land,  having  sold  one  hundred  and  fifty  acres,"  etc. 
"  Item — ^I  give  and  bequeath  to  my  daughters  Sint  and  Jean 
Stuart  the  remaining  part  of  my  personal  estate,  to  be  equally 
divided  betwixt  them,  and  if  either  of  them  be  removed  by 
death  before  they  be  at  age,  the  other  to  enjoy  the  whole,  or  if 
my  son  George  Stuart  be  removed  by  death  before  he  be  of  age, 
his  part  to  fall  to  my  two  daughters. 

George  Stuart,  the  devisee,  conveyed  the  premises  in  fee,  in 
1760,  to  Henry  Furry,  who  conveyed  to  David  Gooke,  the  plaint- 
ifPs  father,  and  the  latter  in  1787  devised  the  land  to  the  plaint* 
iff,  charged  with  certain  legacies,  the  payment  of  which  was 
proved  by  parol  evidence.  It  appeared  that  the  deed  from 
Furry  had  been  mislaid,  but  was  found  again  in  1816.  The 
plaintiff  and  bis  father  were  proved  to  have  been  in  uninter- 
rupted possession  for  at  least  forty-four  years  before  possession 
was  deliTered  to  the  defendant. 

The  defendant  offered  evidence  to  prove  that  after  the  date  of 
the  agreement  and  before  April  10,  1814,  he  had  made  a  con- 
tract for  the  sale  and  conveyance  of  part  of  the  land  for  twenty 
thousand  dollars,  bat  had  lost  the  bargain,  to  his  great  damage, 
through  the  inability  or  unwillingness  of  the  plaintiff  to  convey 
a  clear  title  on  the  day  agreed  on,  but  the  court  rejected  the 
evidence  except  so  far  as  it  went  to  show  the  plaintiff's  inability 
or  unvrillingness  to  make  a  title  free  of  incumbrances  on  the 
day  named;  to  which  the  defendant  excepted. 

Franklin,  president,  delivered  the  charge  of  the  court,  which 
was  very  long,  and  the  material  portions  of  it  are  sufficiently 
stated  in  the  assignments  of  error. 
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On  the  removal  of  the  record  to  this  court,  a  number  of  enora 
were  assigned,  but  only  the  following  ore  noticed  in  the 
opinion:  1.  That  the  court  erred  in  allowing  the  amendments 
to  the  declaration;  2.  That  the  court  erred  in  rejecting  the  evi* 
dence  offered  by  the  defendant. 

That  there  was  error  in  the  charge  of  the  court  in  the  follow- 
ing particulars:  1.  In  instructing,  the  jury  that  George  Stuart 
took  an  estate  in  fee  under  his  father's  will;  4.  In  charging  the 
jury  that  payment  of  the  legacies  charged  on  the  land  could  be 
proved  against  the  defendant  by  the  receipts  of  the  legatees 
or  any  other  legal    evidence,  without  exhibiting   a  deed  of 
release;  5.  In  instructing  the  jury  that  there  was  no  defect  in 
the  plaintiff's   title   at  any  period,  although   the  deed  from 
Flurry  was  not  in  his  power  on  the  day  on  which  he  was  to 
have  made  the  conveyance,   and  was   never  produced  to  the 
defendant  until  1816;  6.  In  instructing  the  jury  that  the  deed 
tendered  January  31, 1816,  was  properly  executed  and  acknowl- 
edged,  and  that  the  justices  of  the    county  before  whom  it 
^as  acknowledged  would  be   considered  the  chief  officers  of 
the  county,  unless  the  contrary  was  shown;  7.  In  stating  to 
the  jury  that  as  a  general  principle  the  time  fixed  for  the  per- 
formance of  a  contract  is  always  to  be  adhered  to  and  complied 
with  at  law,  but  that  equity,  however,  dispenses  with  it  where 
it  is  to  operate  in  favor  of  one  party  to  the  prejudice  of  the 
other,  and  that  the  time  fixed  in  a  contract  for  its  performance 
is  always  material,  where  the  value  of  the  object  contracted 
for  is  always  greatly  affected   thereby,   or  where  the    non- 
performance at  the  time   fixed  is  highly  prejudicial  to  the 
party  against  whom  relief   is  asked;    8.    In   referring  to  the 
jury,  the  application  of   the  points  stated  by  the  court,  in 
compliance  with  the  request  of  the  plaintiff  in  error;  9.  In 
misdirecting  the  jury  in  legal  matters  irrelevant  to  the  issue. 

Jenkins  and  Hopkins,  for  the  plaintiff  in  error,  cited  the  fol- 
lowing authorities  upon  the  several  points  above  mentioned: 
As  to  the  amendment  of  the  declaration,  Sugden,  155;  Cooper 
T.  Jordan^  3  Serg.  &  B.  564.  As  to  the  rejection  of  the  de- 
fendant's evidence,  Sugden,  168;  3  Atk.  386;  2  Id.  134;  1  P. 
Wms.  745.  As  to  the  errors  in  the  charge:  1.  WtUi8  v.  Bucher, 
2  Binn.  464;  Clayton  v.  Clayton,  3  Id.  476;  8.  Fisker  v.  Lorick, 
S  Serg.  &  B.  319. 

Rogers  and  Buchanan,  for  the  defendant  in  error,  cited  oa 
the  same  points  the  following:  As  to  amending  the  declaratioD, 
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1  Binn.  369,  486,  588;  2  Id.  291;  5  Id.  33,  51;  2  Serg.  &  B. 
lU.9;  2  Johns.  296.  As  to  the  evidence  rejected,  Share  v.  Andsr^ 
tm,  7  Sezg.  k  B.  43  [10  Am.  Dec.  421].  As  to  the  alleged 
BTToni  in  the  charge,  1.  French  v.  Mcllhenny,  2  Binn.  13;  Anony^ 
mou8,  3  Ball.  477;  4  Bac.  Ab.  256;  2  Saund.  388,  note  a;  Wil- 
lis, 138,  142;  1  Burr.  224;  Bramjstone  v.  Holyday,  3  Id.  1618; 
«.  MbMire  v.  Ward,  5  Binn.  296  [6  Am.  Dec.  417]. 

Bj  Court,  Duncan,  J.  Divesting  it  of  mere  technicality,  and 
considering  it  on  its  real  merits,  the  inquiry  would  be  a  very 
simple  one:  Had  David  Cooke  a  legal  title?  If  he  had,  did  he 
tender  to  *  Henry  Cassell,  a  good  and  sufficient  conveyance, 
clear  of  incumbrances?  There  are  many  minor  points,  which 
have  been  much  insisted  on  by  the  plaintiff  in  error,  and  which 
it  is  proper  to  consider. 

The  amendment  or  filing  a  new  declaration.  It  has  often 
been  decided  in  this  court  that  the  power  of  the  courts  under 
the  act  of  the  twenty-fifth  of  March,  1806,  is  not  confined  to 
mere  alterations  of  form,  but,  in  its  terms,  embraces  every  in- 
formality, which  will  ''affect  the  merits  of  the  cause  in  con- 
troversy.'' The  alteration  was  not  the  substitution  of  a  new 
cause  of  action;  and  the  true  criterion  is,  whether  the  altera- 
tion or  proposed  amendment  is  a  new  and  different  matter — 
another  cause  of  controversy;  or  whether  it  is  the  same  con- 
tract or  injury,  and  a  mere  permission  to  lay  it  in  a  manner 
which  the  plaintiff  considers  will  best  correspond  with  the 
nature  of  his  complaint,  and  with  his  proof,  and  the  merits  of 
his  case.  Of  the  latter  description  was  the  amendment  com- 
plained of — complained  of  without  any  just  reason.  It  is  one 
of  the  cases  provided  for  by  the  act;  it  introduced  no  new  sub- 
stantiTe  cause  of  action;  it  was  the  assignment  of  a  breach  of 
the  same  covenant,  on  the  same  instrument,  to  be  covered  by 
the  saipe  penalty. 

As  to  the  rejection  of  the  evidence  offered  by  the  plaintiff  in 
error,  to  show  the  damage  he  alleged  he  had  sustained  by  not 
having  his  title  at  the  time  stipulated  in  the  contract,  the  first 
matter  which  must  strike  every  one  is,  that  this  is  not  a  ques- 
tion of  contract  purely  executory.  It  is  partly  executed,  and 
when  a  title  can  be  made,  it  is  mainly  executed  by  the  vendee, 
by  possession  delivered,  and  uninterrupted  enjoyment.  And 
if  it  were  altogether  executory,  the  tender  of  the  conveyance 
and  payment  of  the  hand-money,  were  concomitant  acts. 
There  is  no  priority  in  the  order  of  time.  THe  covenants  are 
dependent;  the  one  is  not  obliged  to  convey  without  payment 
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of  the  parcbase-money,  the  other  is  not  boand  to  pay,  unless 
conveyance  be  made;  and  before  either  could  complain  of  dam- 
age fix)m  non-performance  by  the  other,  he  should  put  himself 
in  an  attitude  to  demand  it.  Cooke  could  not  bring  an  action 
for  the  purchase-money  without  tendering  a  conveyance;  so 
neither  could  Cassel  for  non-delivery  of  the  conveyance  until  he 
tendered  the  hand-money  and  bond  with  security  for  the  future 
payments. 

It  is  a  principle  of  natural  justice  and  received  law  that  if  a 
vendor  or  vendee  wishes  the  other  to  observe  a  contract,  he 
immediately  makes  his  part  of  the  agreement  precedent;  for 
he  cannot  proceed  against  the  other  without  an  actual  perform- 
ance of  the  agreement  on  his  part,  or  a  tender  and  refusaL  So 
that  a  vendor  cannot  bring  an  action  for  the  purchase-money 
without  having  executed  the  conveyance,  or  offered  so  to  do, 
unless  the  purchaser  has  discharged  him  from  doing  it;  and  on 
the  other  hand,  a  purchaser  cannot  maintain  an  action  for  a 
breach  of  contract,  without  having  tendered  the  purchase- 
money.  If  the  plaintiff  has  sustained  a  loss,  he  has  not  sus- 
tained actionable  damages;  he  could  bring  no  action  for  their 
recovery.  And  as  they  would  not  be  a  weapon  with  which  he 
could  attack  his  adversary,  so  they  could  be  no  shield  of  de- 
fense against  him.  It  was  damnum  sine  injuria^  and,  as  vdll  be 
seen  in  the  sequel,  was  occasioned  by  his  own  default.  The 
evidence  was  properly  rejected. 

There  are  nine  special  errors  assigned  to  the  chai^  of  the 
court,  and  their  answers  to  the  several  points  made  by  the 
plaintiff  in  error.  In  the  view  of  them  which  this  court  has 
taken,  it  is  unnecessary  to  consider  the  second,  third,  eig^hth 
and  ninth.  The  first  is,  that  George  Stuart,  from  whom  the 
plaintiff  deduced  his  title,  had  only  a  life  estate  under  the  will 
of  John  Stuart,  his  father,  the  patentee.  The  patent  was  ob- 
tained in  1738,  the  will  was  executed  in  1749.  The  cases  relied 
on  by  the  defendant  in  error,  and  the  argument  attempted  from 
the  early  day  in  which  this  will  was  executed,  supplying  the 
omission  of  the  words  of  inheritance,  have  no  relation  to  the 
construction  of  this  devise.  They  depended  on  the  inchoate 
nature  of  the  rights  of  testators,  settlement  rights  and  warrant 
rights,  on  which  no  patent  had  issued,  and  which  in  those  times 
were  considered  and  treated  as  mere  personals,  sold  by  admin- 
istrators without  an  order  of  the  orphans'  court,  a  mere  surren- 
der of  possession,  or  conveyed  without  any  word  of  inheritance, 
delivered  over  by  indorsement  on  the  vrarrant.    But  here  tbers 
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vas  a  perfect  giant,  a  strict  legal  title  in  the  testator  when  ho 
made  his  will,  and  its  disposition  must  be  goTemed  by  the  gen- 
end  roles  and  law  of  demises  with  respect  to  real  estate.  This 
wDl,  though  not  very  perspicuous  in  expression,  plainly  mani- 
fests the  general  objects  and  intention  of  the  testator.  It  has 
little  relation  to  French  v.  Mcllhenny,  in  which  there  was  diver- 
sitj  of  opinion  on  the  bench,  which  was  considered  by  the  bar 
as  a  departure  from  the  general  law,  and  which  one  of  the 
judges  in  the  majority.  Judge  Brackenridge,  announced  as  a 
land  of  declaration  of  independence  of  all  English  decisions  on 
the  doctrine  of  limitations  in  wills  of  real  estate,  but  the  other 
judge,  Teates,  protested  against  such  a  conclusion :  See  Clayton  v. 
CZoyton,  3  Binn.  490. 

In  all  the  decisions  to  be  found  in  our  own  books  of  reports 
the  authority  is  acknowledged.  On  a  subject  in  which  eyery 
man  has  an  interest,  inYoMug  the  rights  of  all  men  who  hold 
real  estate,  it  would  be  dangerous  to  cast  oS  all  authority  and 
settled  rules  of  construction  which  have,  by  adoption  and  long 
use,  become  with  us  rules  of  property;  and  if  there  is  any  cer- 
tainty in  this  branch  of  the  law,  it  is  certain  that  a  devise  of 
lands,  per  se,  without  words  of  restriction,  and  where  there  are 
no  words  denoting  the  general  right,  property,  interest  or  es- 
tate of  the  testator,  or  words  of  inheritance,  does  not  carry  the 
fee.  The  conclusion  of  the  law  is  not  that  where  there  is  a  de- 
vise of  land,  a  plantation,  a  house,  without  more,  a  fee  is  devised, 
a  fee  is  intended,  and  one  is  therefore  devised.  But  it  is  equally 
certain  that  if  an  intention  to  devise  a  fee  is  evident,  and  clearly 
manifested  by  the  general  scope  of  the  will,  taking  into  view  all 
the  circumstances  and  clauses  in  the  whole  will,  uniting  them 
together  to  collect  the  testator's  intention,  it  will  be  construed 
a  fee.  It  is  not  material  what  words  are  used,  whether  technical 
or  not,  the  meaning  and  intention  being  thus  collected  from  the 
words,  or  necessary  implication.  As  the  statute  of  wills  requires 
no  formal  technical  set  of  words  to  give  a  fee,  when  by  a  sound 
construction  it  is  once  ascertained  (not  by  a  conjecture  that  be- 
cause the  testator  has  not  added  restrictive  words,  be  designed 
an  unlimited  and  absolute  disposition  of  his  whole  interest,)  that 
he  intended  a  fee,  it  is  the  duty  of  judges  so  to  construe  the 
will. 

These  rules  being  our  guides,  let  us  examine  this  will.  It  is 
short,  and  I  will  read  the  prefatory  and  devising  clauses.  It 
is  declared  by  the  testator  that  he  intends  to  dispose  of 
worldly  estate,  out  and  out.    This  will  not  of  itself  be  suffi« 
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cient  to  give  a  fee,  iDut  it  is  always  carried  down  to  the  de- 
vising clauses,  to  show  the  intention.    Etcxj  testator  has,  in 
his  own  mind,  formed  some  general  plan,  though   too  often 
his  intention  is  barred,  by  the  ignorance  of  the  scrivener  who 
draws  the  will.    The  plan  of  this  testator  (and  whatever  difficul- 
ties may  strike  us,  on  reading  cursorily  detached  passages  and 
separate  clauses  of  his  will,  yet  in  putting  the  whole  together 
and  taking  all  into  one  view,  they  disappear,  and  leave  the 
mind  free  from  all  doubt)  was,  that  his  only  son  should  hold 
his  real,  and   his  wife  and  his   two   daughters  his  personal, 
estate;   a  very  common  mode  of  disposition;  the  land  to  the 
males,  the  personal  estate  to  the  females.     His  second  object 
was   a  provision  for   his  wife,  and   all   his  children,  during 
their  infancy.     To  effect  this,  he  directs  that  his  wife  shall 
enjoy  the  whole  plantation,  until  George  arrives  at  the  a^  of 
twenty-one;  and  that  after  that  time  she  shall  enjoy,  during 
her  life  or  widowhood,  the  one  half.     The  third  object  was  a 
provision  for  the  case  of  either  of  his  children  dying  under 
age;  the  part  of  him  or  her,  so   dying,  should  go  over  (still 
keeping  the  personal  estate  in  the  female  line)  to  the  sur- 
vivor;  for  if  one  of  the  daughters  died  before  twenty-one, 
her  part  was  to  go  to  her  sister;  if  Oeorge  died  under  twenty- 
one,  his  part  was  limited  over  to  his  sisters;  to  fall  to  his  two 
daughters.     It  is  a  devise  of  the   plantation  to  George;  and 
if  he  dies  before  twenty-one,  then  to  his  sisters.    If  Geozge 
only  took  an   estate  for  life,  his   sisters  would  take  at  his 
death,  even  from  his  issue,  though  he  died  at  the  age  of  foor- 
score,  against  the.  direct  limitation   over  to   them,  which  is 
confined  to  George's  dying  under  twenty-one. 

This  cannot  be  the  true  construction  of  the  will.  "  If  Oeoigo 
be  removed  by  death  before  the  age  of  twenty-one,"  then  to 
his  two  daughters;  this  shows  a  clear  intention  to  give  a  fee, 
for  if  he  lived  till  twenty-one,  he  might  then  dispose  of  it  him- 
self ;  if  he  died  before,  he  could  not,  and  in  that  event,  the 
testator  disposed  of  it.  If  George  was  only  tenant  for  life,  the 
time  of  his  death  was  immaterial  to  the  devise  over;  but  limit- 
ing it  over  only  on  the  contingency  of  his  dying  in  his  minority, 
shows  he  intended  to  give  him  an  absolute  estate  in  fee,  which 
he  might  dispose  of,  if  he  came  of  age;  and  unless  he  came  of 
age,  so  that  he  could  dispose  of  it,  he  intended  it  should  go 
to  bis  daughters.  So  is  the  opinion  of  Saunders  in  Purefcy  v. 
Rogers,  2  Saund.  388,  which  has  been  followed  in  many  casee: 
Tomhins  v.  Tomkin»^  in  chancery,  cited  in  OoadlUUe  y.  Whiibft 
1  Burr.  234. 
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The  whole  doctrine  of  the  effect  of  these  words,  if  ho  should 
die  under  twentj-one,  is  fully  stated  in  Bromstone's  lessee  y.  Hol- 
iday, 1  W.  Bl.  335;  3  Burr.  1618,  and  clearly  proTes  that  a  giv- 
ing over,  on  a  dying  before  twenty-one,  shows  an  intention  that 
if  the  party  attains  twenty-one,  he  shall  have  a  fee-simple.  And 
this  case  is  approved  of  by  President  Shippen,  in  Busby  v. 
Busby,  1  Dall.  226,  as  a  leading  one  on  the  general  doctrine  of 
devise  by  necessary  implication.  Let  any  man  ask  himself  this 
question — what  did  the  testator  mean  when  he  said,  if  my  son 
George  be  removed  by  death,  before  he  be  of  age,  his  part  to 
fall  to  my  two  daughters  ?  His  answer  most  assuredly  would 
be — ^he  intended  by  these  words,  that  if  he  arrived  at  that  age 
he  should  have  the  power  of  disposing  of  it  as  he  pleased,  and 
if  he  died  without  disposition,  leaving  heirs,  it  should  descend 
to  them;  that  the  limitation  over  depended  on  one  contingency 
— his  death  within  age.  This  is  not  a  construction  by  conjec- 
ture, but  one  arising  by  the  words  themselves,  on  the  most 
necessary  implication.  It  was  not  the  intention  of  the  tes- 
tator, if  any  of  his  daughters  died  after  twenty-one,  that  her 
share  of  the  personal  estate  should  go  over  to  her  sister,  and 
yet  the  limitation  over  is  in  the  same  words.  This  disposes  of 
the  second  error,  specially  assigned.  The  question  of  limita- 
tion never  could  arise,  as  it  was  the  opinion  of  the  court,  and 
very  properly  too,  that  George  took  an  estate  in  fee,  and  that 
independent  of  all  other  considerations,  the  death  of  George, 
and  the  length  of  possession,  the  plaintiff  below  showed  a  good 
title  in  himself,  ab  iniiio,  under  the  conveyance  from  George. 
It  is  likewise  an  answer  to  the  eighth  specific  error.  For  when 
George  died,  or  whether  he  was  then  alive,  was  totally  irrele- 
vant, it  not  being  pretended  that  he  died  before  twenty-one. 

The  fourth  error.  The  receipts  were  legal  discharges  of  the 
incumbrances.  It  was  not  necessary  there  should  be  formal  re- 
leases by  deed;  any  vmtten  evidence  of  payment  would  be  suf- 
ficient. If  it  had  been  verbal,  another  question  might  have 
arisen.  But  on  payment  of  the  purchase-money,  the  vendee 
might  have  required  the  delivery  of  these  papers;  they  were 
muniments  of  his  title.  The  court  decided,  very  properly,  that 
tbe  defendants  ought  not  to  retain  the  amount  of  the  legacies 
out  of  the  purchase-money,  inasmuch  as  there  vms  satisfactory 
written  evidence  of  the  discharge  of  these  incumbrances. 

Tbe  fifth  error,  as  far  as  I  can  comprehend  it,  is  that  Cooke 
had  mislaid  one  of  his  mesne  conveyances.  If  it  had  been  lost, 
it  would  not  follow  that  Cassel  should  hold  the  land  without 
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paying  for  it.  The  evidence  of  its  ezifltence  and  loss  might 
have  been  supplied  by  a  bill  in  perpeiuam  rei  memoriam.  Gaa- 
sell  never  put  himself  in  a  state  to  demand  the  title  papers  nor 
the  oonvejance.  When  the  conveyance  was  tendered,  Cooke 
had  found  the  lost  deed,  and  was  able  to  give  a  good  title,  with- 
out any  defect  in  the  chain  of  conveyances. 

The  sixth  error.     It  is  with  reluctance  the  court  sustain  this 
objection,  for  the  difficulty  is  removed  by  the  death  of  the 
grantor's  wife,  and  the  execution  of  the  deed  was  provided  by 
other  evidence  than  the  acknowleigment.     But  she  was  living 
when  the  action  was  brought,  and  the  plaintiff's  right  to  recover 
must  be  complete  then,  and  cannot  be  perfected  by  any  subse- 
quent acts  or  events.     It  follows,  that  if  the  acknowledgment 
and  separate  examination  of  the  vrife  was  not  by  competent 
authority,  the  plaintiff  must  fail,  for  he  had  not  tendered  a  good 
and  sufficient  conveyance,  clear  of  all  incumbrances.    The  evi- 
dence of  this  examination  and  acknowledgment,  is  the  certificate 
of  the  clerk  of  the  court  of  Washington  county,  in  the  state  of 
Maryland,  that  A.  M.  Waugh  and  John  Hersley  were  justices 
of  the  peace  of  that  county,  certified  under  his  official  seal,  and 
evidence  that  Cook  and  his  vnfe  were  then  residents  in  that 
county.     To  support  this  acknowledgment.  The  Leasee  of  Mc- 
Iniire  v.  Wordy  5  Binn.  296  [6  Am.  Dec.  417],  has  been  relied.on. 
Without  questioning  the  solidity  of  the  reasons  on  which  the 
acknowledgment  in  that  case  was  supported,  it  is  sufficient  to 
say,  it  was  on  a  ground  very  different  from  the  evidence  or  state 
of  this  acknowledgment.     That  was  accompanied  with  evidence 
that  the  two  justices  before  whom  it  was  taken,  were  principal 
magistrates,  and  justices  of  the  common  pleas  of  Baltimore 
county,  and  that  in  1779,  when  taken,  no  superior  officers  or 
magistrates  were  in  that  county,  and  a  certificate  to  that  effect 
from  the  department  of  state.     There  is  no  such  evidence  in  this 
case.     These  gentlemen  were  not  justices  of  the  court  of  com- 
mon pleas  in  Washington  county,  when  this  acknowledgment 
i^as  taken.     They  were  not  as  in  the  former  case,  judges  of  any 
court  of  record,  and  it  is  not  so  that  there  was  no  superior  judi- 
cial  magistrate  in  Washington  county.     The  whole  constitution 
of  the  judiciary  of  Maryland  has  been  changed  since  1779.     The 
justices  of  the  peace  are  mere  petty  magistrates,  holding  a  veiy 
subordinate,  though  a  respectable  rank.     They  are  not  judges 
of  record.     They  have  a  superior,  because  there  is  a  superior 
county  magistracy,  a  superior  judicial  magistracy.    The  presi- 
dent of  the  court,  it  is  well  known,  resides  in  the  county. 


Jaly,  1822.]  Gassell  v.  Cooee.  621 

The  plaintiff  below  did  not  produce,  he  could  not  produce 
any  official,  or  other  proof,  that  in  Washington  county  there 
was  no  magiatrate  or  peaojB  officer,  superior  to  these  two  justices. 
This  was  the  turning  point  in  Mclntire  v.  Ward,  the  chief  justice 
decidiug  it  on  that  reason,  and  that  alone.     He  observes  '*  that 
had  there  been  a  chief  magistrate  or  officer  in  Baltimore  county, 
and  this  deed  had  not  been  acknowledged  before  him,  the  objec- 
tion would  have  been  fatal,  but  where  several  are  equal,  there 
can  be  no  chief.    In  such  case  a  literal  compliance  with  the  law 
is  impossible,  but  its  meaning  is  satisfied,  when  the  person  who 
takes  the  acknowledgment  has  no  superior."    The  conveyance 
tendered,  conforms  to  the  article  in  other  respects.    It  was  a 
good  and  sufficient  conveyance,  clear  of  all  incumbrances,  but 
it  was  no  bar  of  the  wife's  right  of  dower.     The  action  is  an 
action  at  law,  for  the  recovery  of  the  money  dae  on  the  contract, 
by  the  medium  of  a  penalty,  and  before  the  plaintiff  could  de- 
mand this  money  due  in  an  action  of  covenant,  it  behooved  him 
to  tender  a  good  and  sufficient  conveyance.     It  is  different  from 
debt  on  a  bond,  which  is  of  itself,  at  law,  a  consideration,  and 
where  the  obligee  must  go  into  equity  for  relief,  if  the  con- 
sideration has  failed,  or  contract  has  not  been  complied  with. 
But  here  the  tender  of  a  legal  conveyance  must  precede  the  call 
for  money.    It  is  a  condition  precedent,  it  is  a  sine  qiua  non,  and 
must  be  performed  before  action  brought.     Here  the  court  erred, 
and  for  that  reason  alone,  the  judgment  is  reversed. 

Seventh  error.  Taking  the  general  charge  of  the  court,  in 
connection  with  the  answer  to  the  proposition  of  the  plaintiff  in 
error,  the  law  was  correctly  stated.  If  performance  on  the  day 
is  dispensed  with  by  the  purchaser;  if  he  is  not  prepared  to  pay 
at  that  day,  desires  indulgence,  puts  off  payment  from  day  to 
day,  procrastinates,  and  at  the  same  time  enjoys  the  full  benefit 
of  the  contract,  it  may  be  justly  said  of  such  a  purchaser,  that 
he  prevented  the  vendor  from  tendering  the  conveyance  at  the 
day,  or  dispensed  with  it.  Here  he  retained  the  possession, 
went  on  with  partial  payment  near  a  year  after  the  conveyance 
should  in  strictness  have  been  offered,  acted  as  on  a  subsisting, 
continuing  and  binding  contract.  Even  at  law,  if  the  party 
himself  is  the  cause  why  a  condition  precedent  had  not  been 
performed,  he  shall  not  take  advantage  of  it;  but  in  equity,  if 
the  purchaser  receive  and  hold  the  possession,  and  when  the 
conveyance  ought  to  be  executed,  does  not  object  to  the  delay, 
he  cannot  afterwards  insist  on  it,  as  a  bar  to  a  performance  in 
specie.  If  he  means  to  insist  on  the  proper  time,  he  should 
immediately,  when  the  time  has  elaosed,  insist  upon  the  repay- 


622  Cassell  v.  Coo£E.  [Penn. 

ment  of  his  money,  and  offer  to  sarrender  the  possession;  but 
Teiy  diffeient  was  the  course  of  the  plaintiff  in  enx>r. 

It  may  be  true  as  a  general  position,  that  where  the  price  is 
unreasonable  or  inadequate,  or  the  contract  is  in  other  respects 
inequitable,  equity  will  not  assist  either  party.  How  far  this 
would  apply  to  the  delusive  state  of  the  day  when  this  oontnci 
was  entered  into,  when  men  of  sanguine  tempers,  observing  the 
daily  rise  of  the  price  of  lands,  purchased  as  if  it  were  still  to 
continue  to  rise,  while  others  with  more  sobriety  calculated  cUf- 
ferently  and  sold,  it  is  not  necessary  to  decide,  though  I  cannot 
see,  where  no  undue  advantage  was  taken,  that  such  a  contract 
could  be  called  unconscientious,  or  why  chancery  should  refnse 
its  aid,  unless  indeed  where  the  vendor  has  trifled  with  his  con- 
tract and  been  guiliy  of  gross  negligence,  or  shown  a  backward- 
ness in  performing  his  contract.  The  reason  of  this  chanceiy 
principle  seems  to  me  to  depend  on  the  fact  of  the  inadequacy 
or  extravagance  of  the  price  of  the  particular  tract  sold,  evidenc- 
uig,  per  86^  an  advantage  taken  either  of  the  ignorance  or  neces- 
sity of  the  contracting  party,  and  not  on  a  general  elevation  or 
depression  of  real  estate  in  the  part  of  the  country  where  the 
particular  estate  is  situated. 

We  have  all  experienced  these  fluctuations.  Lands,  without 
an  adequate  cause,  rose  beyond  their  intrinsic  value,  and  as 
suddenly  fell  below  their  real  value.  I  should  doubt  very 
much  the  policy  of  withholding,  in  either  case,  the  equitable 
power  of  chancery;  to  enforce  the  contract,  and  rather  incline 
to  think  the  expressions  in  Sugden  are  to  be  construed  as  relat- 
ing to  the  price  of  the  particular  estate  contracted  for,  and  not 
to  the  general  state  of  the  selling  price  of  property  at  the  time 
when  the  contract  was  entered  into;  for  the  rule  must  be  applied 
to  all  sales,  as  well  as  those  where  the  price  is  extravagant, 
as  where  it  is  inadequate.  It  is  apprehended  that  the  princi- 
ple in  practice,  has  not  been  extended  to  any  sale,  unless  where 
there  is  inadequacy  or  extravagance  in  the  sum  agreed  upon, 
comparing  it  with  the  usual  current  price  of  estates  of  the  same 
nature,  in  the  same  neighborhood  or  district,  at  the  time  of  the 
contract.  Nothing  could  have  been  left  more  fairly  to  the  jury 
than  this  was.  Whether  the  vendor  had  trifled  or  been  guilty 
of  gross  negligence,  or  had  shown  a  backwardness  to  perform,  or 
whether  the  delay  was  occasioned  by  the  purchaser,  were  facts 
for  the  consideration  of  the  jury,  were  so  submitted  to  them, 
and  they  were  satisfied;  and  the  evidence  was  sufficient  to  sat- 
isfy any  reasonable  mind,  that  plaintiff  in  error  dispensed  with 
performance  at  the  time,  because  he  was  not  ready  to  perform 
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his  pari  of  the  contract;  that  on  the  time  elapsing,  instead  of 
insisting  on  this  as  an  abandonment,  surrendering  the  contract, 
and  giving  np  the  possession,  he  waiyed  it,  and  continued  to  act 
upon  the  contract  as  a  binding  and  continuing  one,  long  after 
it  had  elapsed,  by  the  most  unequiyocal  act,  that  of  payment  of 
the  purchase-money.  This  would,  both  at  law  and  in  equity, 
prevent  him  from  rescinding  the  contract  on  that  pretense  now. 

The  eighth  and  ninth  specifications  of  error,  serve  to  swell  the 
number,  without  adding  force  to  the  objections.  The  court 
did,  with  accuracy,  apply  the  facts  to  the  legal  points;  nor  do  I 
observe  any  mistake  in  the  matter  alleged  to  be  irrelevant.  If 
there  was  such  irrelevant  matter  used  as  mere  illustrations  of 
the  relevant  matters — ^if  all  was  right  as  to  the  matter  in  issue, 
misconception  of  some  illustrations — some  abstract  opinion  hav- 
ing no  relation  to  the  matter  in  hand,  can  be  no  ground  to 
reverse  a  judgment.  But  on  account  of  the  defect  of  the  ac- 
knowledgment, and  separate  examination  of  the  wife  of  the 
grantor,  there  being  uq  evidence  to  show  authority  in  these 
officers  of  Maryland,  before  whom  it  was  said  to  have  been 
taken,  by  the  laws  of  Pennsylvania  to  take  it,  the  judgment  is 
reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Amendxsnts. — ^The  doctrine  of  this  case,  upon  the  subject  of  the  amend- 
ments  which  may  properly  be  allowed  under  the  Pennsylvania  statute,  has 
been  frequently  approved:  Diehl  v.  MeOlue^  2  Kawle,  337;  Coxev.  Tilghman, 
1  Whart  282;  Tohe  ▼.  Robertson,  2  Whart.  156;  Hobmaon  v.  Taylor,  4  Pa. 
St.  242;  Smith  v.  Smith,  5  Id.  254;  Stetvart  v.  KeUy,  16  Id.  160;  NetoUn  v. 
Palmer,  11  S.  &  R.  98;  Kuier  v.  Siohta,  1  Miles,  67. 

Mutual  Oovenakts. — ^Where  covenants  are  mutual  each  party  must  per- 
form, or  tender  performance  on  his  part,  before  he  can  call  upon  the  other  to 
act:  Grace  v.  Regal,  11  a  &  R.  351;  Wiihenv.  Athinstm,  1  Watts,  236;  Stoker 
V.  BurreU,  3  Grant's  Ca.  241. 

WoBDS  Ckeatdto  a  Fee. — That,  in  a  devise,  a  fee  may  be  created  by  any 
words  which,  though  not  technical  in  form,  clearly  evince  an  intention  on  the 
part  of  the  testator  to  dispose  of  his  entire  interest  in  real  estate  of  which  he 
holds  the  fee,  and  that  the  whole  will  must  be  taken  into  consideration  for  the 
purpose  of  determining  the  intent  of  the  testator,  are  two  propositions  very 
often  affirmed  in  the  Pennsylvania  reports:  Schriver  v.  Meyer,  19  Pa.  St.  87; 
1  Am.  L.  Beg.  236;  Wood  v.  HUU,  19  Pa.  St  513;  CatdioeU  v.  Fergwon,  2 
Yeates,  250;  Doughty  v.  Broume,  4  Id.  179;  French  v.  McUhenny,  2  Binn. 
13;  Campbell  v.  Carton,  12  S.  &  B.  54;  McClure  v.  DotdhiU,  3  Pa.  St.  446;  MiU 
kr  V.  Lynn,  7  Id.  443;  Peppard  v.  Deal,  9  Id.  140;  McGuUoughr.  Oilmore,  11 
Id.  370.  The  cases  of  Steele  v.  Thompson,  14  S.  &  R.  84,  and  Weidman  v. 
Marsh,  16  Pa.  St.  504,  are,  in  so  far  as  they  conflict  with  the  propositions 
here  maintained,  overruled  by  Schriver  v.  Meyer,  19  Pa.  St.  87. 

MumicKirrs  oy  Title. — As  to  what  muniments  of  title  the  purchaser  may 
conct,  see  Ross  v.  Orimball,  4  Am  Dec  711. 
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Waln  v.  Shearman, 

[8  BaaoMMXt  h  IUwim,  88T.] 

Ldoxaxionb  AxncTDro  Tax  Salks. — ^The  time  limited  by  strtate  for  the 
commencement  of  actions  for  the  recovery  of  lands  sold  for  taxes  moa 
from  the  pnrohaser's  entry  into  poaseasion. 

Ebbob  to  the  common  pleas  in  an  action  of  ejectment  bzooglit 
by  the  plaintiff  in  error  to  recover  certain  lands  sold  for  taxes. 
The  action  was  brought  more  than  five  years  after  the  sale  by 
the  sheriff,  and  the  court  below  instructed  the  jury  that  the 
plaintiff's  right  to  maintain  the  action  was  therefore  barred  by 
statute,  although  the  purchaser  had  not  been  in  possesaion  five 
years.  Verdict  for  the  defendants,  whereupon  the  plaintiff  sued 
out  this  writ  of  error. 

Mann  and  Hepburn,  for  the  plaintiff  in  error. 

Oreenoughy  for  the  defendants  in  error,  cited  Pari^  t.  Sie^ 
vena,  3  Serg.  &  B.  298. 

TiLamfAN,  C.  J.  A  question  of  law  of  considerable  import- 
ance arose  on  the  trial  of  this  cause,  that  is  to  say,  whether  the 
plaintiff  could  not  support  an  action  for  the  recovery  of  these 
lands,  after  the  expiration  of  five  years  from  the  time  of  the 
sale  for  taxes,  the  purchaser  not  having  been  five  years  in  pes* 
session?  This  sale  was  made  by  virtue  of  the  act  directing  the 
mode  of  selling  unseated  lands  for  taxes,  passed  the  third  of 
April,  1804,  in  the  third  section  of  which  are  found  the  follow- 
ing expressions:  "Ajid  no  action  for  recovery  of  said  lands 
shall  lie,  unless  the  same  be  brought  within  five  years  after  the 
sale  thereof  for  taxes  as  aforesaid."  These  are  strong  expres- 
sions; so  strong,  indeed,  that  I  was  at  first  induced  to  think  it 
was  impossible  to  get  over  them,  even  in  cases  where  they  pro- 
duced extreme  inconvenience;  because,  where  the  intention  of 
the  legislature  is  clear,  the  courts  of  justice  are  to  cany  it  into 
effect,  and  are  not  responsible  for  consequences.  This  is  a 
principle  not  to  be  contradicted,  but  at  the  same  time  it  must 
be  acknowledged  that  general  expressions  are  sometimes  to  be 
modified  where  they  are  inconsistent  with  other  parts  of  the 
same  law,  or  of  other  laws  on  the  same  subject;  or  where  they 
would  produce  a  degree  of  injustice  not  to  be  attributed  to  the 
legislature.  Suppose  now  that  a  purchaser  at  the  sheriff's 
sale  for  taxes  should  decline  to  take  possession  for  five  years, 
and  that  under  the  laws  of  the  commonwealth  no  action  for  the 
recovery  of  the  lands  could  be  brought  against  a  person  not  in 
possession,  could  it  be  imacnned  that  under  such  circumstances 
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the  man  whose  land  had  been  Bold  for  taxes  should  be  forever 
barred  the  opportonitj  of  showing  that  the  sale  had  been 
made  contrary  to  law?  Would  it  not  be  more  reasonable  to  say 
that  such  monstrous  injustice  could  never  hare  been  intended, 
and  in  sue**  case  the  general  expressions  in  the  act  of  assembly 
should  be  so  modified  as  to  extend  only  to  persons  who  took 
possession  under  their  purchase,  and  to  allow  the  former  owner 
five  years  for  bringing  his  action  from  the  time  when  he  first 
might  have  brought  it,  viz. :  from  the  time  of  the  purchaser's 
entering  into  the  possession  ?  When  this  question  was  formerly 
brought  before  us,  in  the  case  of  Pariah  and  others  v.  Stevens, 
it  was  introduced  in  a  collateral  manner  (the  action  being  for 
the  recovery  of  a  debt)  and  not  mutih  debated.  I  am  free  to 
confess  that  I  was  too  much  carried  away  by  the  strong  general 
expressions  of  the  act  of  assembly,  and  having  since  had  the 
advantage  of  two  arguments,  and  mature  reflection,  I  am  satis- 
fied that  my  first  impressions  were  wrong. 

I  never  did  suppose,  however,  that  it  was  the  intent  of  the 
act  to  bar  a  man  after  five  years,  who  had  no  opportunity  of 
bringing  his  action.  But  it  occurred  to  me  that  if  the  action 
was  brought,  the  court  might  compel  the  purchaser  at  sheriff's 
sale  to  confess  himself  in  possession,  or  give  judgment  against 
him;  or  an  ejectment  might  be  brought  as  in  case  of  a  vacant 
possession.  And  I  should  still  hold  the  same  opinion  were  it 
not  that  another  act  of  assembly,  passed  the  twenty-first  of 
March,  1806  (which  must  be  considered  in  conjunction  with  the 
act  directing  the  mode  of  sales  of  lands  for  taxes),  puts  it  out 
of  the  power  of  the  plaintiff  to  bring  an  ejectment,  except 
against  a  person  residing  in  the  county  where  the  lands  lie. 
llie  act  of  March,  1806,  directs  that  all  writs  of  ejectment 
shall  be  brought  in  the  following  form,  and  not  otherwise;  and 
then  prescribes  the  form,  which  is  a  summons  to  be  served  by 
the  sheriff  of  the  county;  and  it  recites  that  the  defendant  is 
in  the  actual  possession  of  the  land.  We  know  that  in  many 
instances,  perhaps  in  most,  lands  sold  for  taxed  are  purchased 
by  persons  not  residing  in  the  county  where  the  lands  are  situ- 
ated, and  it  would  look  too  much  like  legislation  for  the  court 
to  establish  different  rules  of  construction,  according  to  the 
places  of  residence  of  different  purchasers. 

One  thing  seems  certain,  and  that  is,  that  it  was  intended 
to  allow  five  years  for  bringing  an  ejectment,  and  it  was  also 
intended  that  the  person  should  be  forever  barred  who  neg- 
lected to  bring  his  action  within  these  five  years.    The  question 
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is,  then,  what  is  to  be  the  commenoement  of  the  period  of 
limitation  f  The  best  answer  appears  to  be,  the  first  moment 
when  the  action  could  ha^e  been  brought;  that  is,  the  instant 
that  possession  is  taken  by  the  purchaser.  This  construction 
of  the  act  for  the  sale  of  unseated  lands  for  taxes,  gives  a  r^:u- 
lar  and  equitable  system,  of  which  no  one  can  complain.  Not 
the  former  owner  of  the  land,  because  he  is  allowed  ample  time 
for  showing  that  the  sale  was  not  according  to  law;  not  the 
purchaser,  because  his  title  is  secured  to  him  in  five  years  from 
the  time  when  he  has  given  his  adversaxy  an  opportunity  of 
prosecuting  his  claim. 

The  case  of  Jackson  v.  Huntley,  in  the  supreme  court  of  New 
York,  is  not  unlike  the  one  before  us.  There  certain  commis- 
sioners  were  appointed  for  the  settlement  of  disputed  titles  in 
Onondago  county.  The  commissioners  were  to  make  an  award, 
and  the  person  conceiving  himself  aggrieved  by  it,  was  to  be 
barred,  unless  he  brought  his  action  in  three  years  from  mak- 
ing the  award.  The  court  held  that  there  was  no  bar,  unless 
possession  was  taken  by  the  adverse  party.  And  some  light 
may  be  thrown  on  the  subject  by  an  instance  of  legislation  in 
our  own  state.  By  the  act  of  third  April,  1792,  on  the  detei^ 
mination  of  a  caveat  by  the  board  of  property,  it  is  provided 
that  the  issuing  of  a  patent  shall  be  staid  for  six  months, 
"within  which  time  the  party  against  whom  the  determination 
is  made,  may  enter  his  suit  at  common  law,  but  not  afterwards; 
and  the  party  in  whose  favor  the  determination  of  the  board  is, 
shall  be  deemed  and  taken  to  be  in  possession,  to  all  intents 
and  purposes  of  trying  the  title,  although  the  other  party  shall 
be  in  the  actual  possession."  We  see  here  how  careful  the  leg- 
islature was  that  the  right  should  not  be  barred  without  an  op- 
portunity of  trial.  And  not  having  provided  any  particular 
mode  of  determining  who  should  be  considered  in  possession, 
in  the  case  of  land  sold  for  taxes,  we  may  conclude  that  it  was 
taken  for  granted  the  purchaser  would  enter  into  possession, 
and  thus  remove  all  difficulty  in  bringing  an  ejectment  Upon 
the  whole  I  am  of  opinion  that  the  former  owner  of  the  land 
has  five  years  for  bringing  his  ejectment  after  the  purchaser 
has  entered  into  possession,  and  in  this  opinion  I  am  happy 
that  my  brother  Gibson  concurs,  who  agreed  with  me  in  the 
case  of  Pariah  and  another  v.  Stevens,  The  judgment  is,  there* 
fore,  to  be  reversed,  and  a  venire /acioB  de  novo  awarded. 

GiBSOH,  J.,  concurred. 

DuHOAH,  J.,  also  delivered  an  opinion  in  favor  of  reversal 
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The  oonatniction  of  the  statote  giyen  in  the  foregoing  deoinon»  wm  fol- 
lowed in  eeyeral  laheequent  caaes:  Brcui/ord  v.  Domteff,  2  P.  &  W.  603; 
Cmnmer  v.  HaU,  4  W.  &  S.  36;  McCaU  y.  JUmelaugh,  Id.  164.     Bat  in 
1824  the  legialatnre  of  PennsylymiA  authoriied  en  action  of  ejectment  to  be 
htooght  against  a  purchaaer  at  tax  sale,  although  neither  he  nor  any  one  un- 
der him  ia  in  pooeeesion  of  the  premises.    Since  the  passage  of  this  last  stat- 
ute, prescription  commences  running  in  fayor  of  the  purchaser  from  the  time 
when  the  tax  deed  is  deliyered  to  him:  Bobb  y.  ^otoea,  9  Pa.  St.  71;  Sheih  y. 
McEbvy,  20  Id.  25.    The  case  of  Wain  y.  Shearman^  has  been  qnestioned  in 
Aikanaas.    In  the  last  named  state  the  statute  declared  that  all  actions  for 
the  reooyery  of  lands  sold  for  the  non-payment  of  taxes  "  shall  be  brought 
within  fiye  yeaia  after  the  date  of  such  sale,  and  not  thereafter."    In  con- 
struing this  statute  in  MUehell  y.  EUer,  22  Ark.  173,  the  court  said:  "Now 
whateyer  peculiarities  may  be  in  the  jurisprudence  of  Pennsylyania,  it  is 
manifest  that,  elsewhere,  the  former  owner  whose  land  may  haye  been  sold 
for  taxes,  may,  by  bill  in  equity,  haye  the  purchaser's  title  declared  yoid,  f 
it  be  so,  and  his  deed  deliyered  up  and  cancelled,  though  he  was  neyer  in  pos- 
sesnon.     Such  is  the  uniform  practice  in  this  state;  indeed,  the  bill  in  this 
cue  is  one  of  that  character;  and  such  we  understand  to  be  the  rule  gene* 
rally,  upon  the  principle  that  the  quia  timet  jurisdiction  of  a  court  of  equity 
may  be  successfully  inyoked  to  remoye  clouds  from  title.    So  that  the  reason 
of  the  rule  laid  down  in  Wain  y.  Shearman  has  no  application  here;  the 
■trained  construction  put  upon  the  statute  in  that  case,  seems  to  haye  been 
adopted  as  a  sort  of  necessity  growing  out  of  the  fact  that  there  was  no 
mode  of  trying  the  yalidity  of  the  tax  title,  unless  the  purchaser  had  gone 
into  possession.    There  being  no  such  necessity  with  us,  the  decision  in  that 
caae  camiot  be  regarded  as  authority  in  this.    Unless  we  could  disregard  and 
virtoaUy  nullify  the  plain  language  of  the  act,  we  must^  and  do  hold,  thai 
the  period  of  limitation  begins  at  the  sale." 


Grier  V.  Huston. 

[8  SsBasAXT  k  &A.WLX,  409.] 

MoHir  Paid  to  ADMnnsTBATOB  bt  Mistake.— Upon  express  or  implied 
promises  made  to  or  by  an  administrator  after  the  intestate's  death,  an 
action  lies  by  or  against  the  administrator  personally.  Therefore,  where 
money  was  paid  to  an  administrator  by  mistake,  for  which  he  receipted 
as  adminhrtrator,  it  waa  held  that  the  action  to  recoyer  it  must  be  brought 
against  him  personally. 

IsaOL — ^If  in  such  a  case  the  administrator,  without  notice  of  the  mistake,  has 
administered  the  money  in  payment  of  debts,  he  may  plead  that  fad 
specially,  and  upon  preying  it,  and  that  the  estate  is  insolyent,  he  will 
be  protected. 

XvnuDiCB  TO  Explain  RicxiFr. — ^Where  upon  the  face  of  a  receipted  aooount 
it  was  doubtful  whether  the  money  was  paid  by  a  partnership  or  by  one 
of  the  partners  indiyidually,  it  was  held  that  it  might  go  to  the  jury,  and 
that  the  party  offering  it  might  explain  it  by  other  eyidence. 

Ebbob  to  Lycoming  connty,  in  an  action  brooght  by  the 
in  error  against  the  defendant  in  error  in  two  counts. 
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one  for  money  had  and  received^  etc.,  and  the  other  for  monej 
lent,  etc.  At  the  trial  the  plaintiff  offered  in  eTidenoe  the 
following  receipted  account: 

*  'John  Eidd,  Esq.,  deodased,  acooant  against  Kamnel  EL  Gfier  &  Go. 
An  order  on  Pluneaa  Bond,  on  which  Mr.  Orier  reoaiyed  on  the  tenth 

of  May,  1803 t560.U 

Interest  on  the  above  to  this  time 335L40 

•891.55 
Hepbnm  &  Oner's  aooount  proven  against  John  Kidd«  E^.,  deoeawd  $443.75 

BabiDce.. $45LeO 

Heceived  of  Samnel  E.  Grier,  the  above  som  of  foor  hnndied  and  fifty-one 
dollars  and  eighty  cents,  twenty-third  of  April,  1813. 
Witnesses,  etc.,  Thokas  Hubioh, 

Administrator  of  J.  Eidd,  E^,  deceased. " 

The  plaintiff,  also,  offered  to  show  that  the  said  sum  so  re- 
<!eiyed  was  paid  by  mistake,  and  that  he  had  been  compelled  to 
pay  to  PhineasBond  the  amount  of  the  order  drawn  upon  him  by 
John  Kidd,  his  agent.  The  account  with  the  explanatoiy  evi- 
dence was  rejected,  to  which  the  plaintiff  excepted.  The  ques- 
tions were,  whether  the  action  should  have  been  brought  against 
•the  defendant  personally  or  as  administrator,  and  whether  the 
evidence  offered  was  rightly  rejected. 

Bellas,  for  the  plaintiff  in  error,  cited  I  Dall.  347,  note;  IFfl- 
9on  V.  Wilson,  3  Binn.  657;  WaUis  v.  Lewis,  2  Ld.  Baym.  1215; 
BeUs  V.  Mitchell,  10  Mod.  316;  3  Bac.  Ab.  94;  Hayes  ▼.  Grier,  4 

Binn.  80. 

Campbell  and  Bumside,  for  the  defendant  in  error. 

By  Court,  Tilohicak,  G.  J. :  The  first  reason  assigned  by  the 
t^ounsel  for  the  defendant  in  support  of  the  opinion  of  the  court 
below  is  that  the  receipt  was  signed  by  Thomas  Huston,  ad- 
ministrator of  John  Kidd,  deceased,  and  therefore  not  evidence 
in  this  action,  in  which  Thomas  Huston  is  charged  personaUy. 
But  this  is  not  a  sufficient  answer;  for  although  the  defendant 
signed  the  receipt  as  administrator,  he  is  responsible  personally. 
The  plaintiff  never  had  any  claim  against  John  Kidd,  the  intes- 
tate, for  the  money  paid  by  him  to  the  defendant,  the  repay- 
ment of  which  is  demanded  in  this  action.  It  is  impossible 
that  he  should  have  had,  because  it  was  not  paid  until  after 
John  Kidd's  death.  In  all  cases  of  promises,  express  or  im- 
plied, made  to,  or  by,  an  administrator,  after  the  death  of  the 
intestate,  the  action  lies  for  or  against  the  administrator  per* 
fionally. 
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If  a  promiflsoxy  note  be  giren  to  A.,  as  executor  of  B.»  the 
naming  him  executor  is  suzpluaagey  and  the  action  lies  in  hia 
own  name:  10  Mod.  316;  2  Ld.  Baym.  1215.  An  administra* 
tor  giving  a  bond  as  administrator,  is  chargeable  personally:  1 
DaU.  847,  note;  3  Bac.  Ab.  M;  Executors  and  Administrators 
(O).  So  where  executors  bring  suit  to  recover  money  paid  by 
them  by  mistake,  they  should  sue  personally.  If  an  executor 
brings  an  action  as  executor,  to  which  the  statute  of  limitationa 
is  pleaded,  proof  of  a  promise  to  the  executor  within  six  years, 
will  not  support  the  action.  And  yet,  in  that  case,  if  the  money 
had  been  sued  for,  and  recovered  by  the  executor  personally,  it 
would  have  been  assets.  But  it  is  objected  that  it  would  be 
both  hard  and  unjust  that  the  defendant  who  had  received 
money  through  the  plaintiffs  mistake,  and  had  administered  it 
in  payment  of  the  debts  of  the  intestate,  without  notice  of  the 
mistake,  should  be  personally  responsible;  whereas,  if  he  had 
been  sued  as  administrator,  he  might  have  pleaded  that  he  had 
fully  administered.  Undoubtedly  it  would  be  unjust,  that  the 
defendant  should  be  deprived  of  his  defense  by  this  form  of 
action.  Bat  that  is  not  the  case.  He  may  plead  the  special 
matter,  and  show  that  he  had  disposed  of  the  money  in  pay- 
ment of  debts  of  the  intestate,  before  he  had  notice  of  the  mis- 
take; just  as  an  agent  may  do,  who,  in  a  like  case,  may  defend 
himself  by  proTing  that  he  had  paid  over  the  money  to  his  prin- 
cipal before  notice.  There  is,  indeed,  this  difference  between 
an  administrator  and  an  agent.  The  administrator,  besides 
proving  that  he  has  applied  the  money  to  the  payment  of  debts, 
must  show  that  the  estate  of  the  intiCstate  is  insolvent,  because 
if  there  are  assets,  he  may  indemnify  himself. 

But  where  the  agent  pays  over  to  his  principal,  the  person 
who  has  made  the  mistake  may  have  his  action  against  the  prin- 
cipal, which  he  could  not  have  against  a  creditor,  who  had  re- 
ceived payment  of  his  debt  from  the  administrator.  From 
necessity,  therefore,  the  action  must  be  brought  against  the  ad- 
ministrator personally,  and  if  he  has  assets  by  which  he  may 
be  indemnified,  he  cannot  be  injured.  I  am  of  opinion,  there- 
fore, that  the  action  was  well  brought  against  the  defendant 
personaUy,  though  he  signed  the  receipt  as  administrator.  But 
the  defendant  relies  on  another  reason  for  rejecting  the  evi- 
dence. He  says  that  upon  the  face  of  the  paper  offered  in  evi« 
dence,  the  money  was  paid  by  Samuel  Grier  &  Company,  and 
therefore  it  is  not  evidence  in  this  action,  which  is  brought  by 
Samuel  Oiier' alone.     It  is  true  that  when  a  debt  is  due  to 
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BOTeral  partnerSy  an  action  cannot  be  supported  1>y  any  one  of 
them.  And  if  this  money  was  really  paid  by  Samnel  Ghier  k 
Company,  the  OTidence  was  inadmissible,  and  the  plaintiff  mnsi 
fail  in  his  action. 

Bnt  that  is  a  fact  which  should  have  been  left  to  the  juiy, 
because  in  the  receipt  signed  by  the  defendant,  it  is  expressed, 
that  the  money  was  received  of  Samuel  Orier.  This  receipt  is 
at  the  foot  of  an  account,  at  the  head  of  which  it  is  callc«d  John 
Eidd's  account  against  Samuel  Q-rier  &  Co.;  but  the  only  arti- 
cle charged  by  Kidd,  is,  "an  order  on  Phineas  Bond,  on  which 
Mr.  Grier  received  five  hundred  and  fifty-nine  dollars  and  fif- 
teen cents."  It  does  not  appear  that  the  order  was  produced 
on  the  trial;  but  from  the  evidence  which  the  defendant  offered, 
it  is  at  least  very  doubtful  whether  the  order  was  not  drawn  by 
Kidd,  payable  to  Samuel  Q-rier  (and  not  to  Samuel  Grier  &  Co.) 
The  plaintiff  offered  to  prove,  that  he  had  been  compelled  to 
refund  the  money  to  Phineas  Bond,  on  whom  the  order  was 
drawn,  which  is  not  compatible  with  the  supposition,  that  the 
order  was  payable  to  Samuel  Grier  &  Co.,  or  the  money  received 
from  Phineas  Bond  by  Samuel  Grier  &  Co.  The  plaintiff  should 
therefore  have  been  permitted  to  give  the  receipt  in  evidence, 
and  explain  the  obscurity  which  appeared  in  the  account,  by 
the  other  evidence  which  he  proposed  to  offer  afterwards.  And 
the  jury  should  then  have  been  instructed,  that  if  the  money 
was  paid  to  the  defendant  by  Samuel  Grier  &  Co.,  the  verdict 
should  be  for  the  defendant.  When  this  cause  goes  back  to 
the  common  pleas  the  defendant  will  have  an  opportunity  of 
availing  himself  of  any  defense  which  he  may  have,  in  conse- 
quence of  having  administered  the  money  in  payment  of  debts 
without  notice  of  the  alleged  mistake. 

I  am  of  opinion  that  the  judgment  should  be  reversed,  and  a 
venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  avnoded. 


Commonwealth  v.  MoEjsson. 

[8  SsaOBAHT  &  BiLWIiB,  490.] 

Ah  Indictment  vob  Oonsfibacy  to  cheat  need  not  set  forth  any  ovaci  mdL 

Ebbob  to  the  quarter  sessions  of  Lycoming  county.  The  rec- 
ord returned  on  the  writ  showed  that  an  indictment  was  found 
against  the  defendants  in  error  coiitainiDg  two  counts.  The 
first  count  (which  the  court  did  not  deem  it  necessaxy  to  pass 
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upon),  set  forth  in  detail  the  facts  conoeming  an  alleged  con* 
spir&cj  between  the  defendants  to  cheat  one  Jacob  Shoemaker, 
jun.,  out  of  a  certain  heifer.  The  second  count  charged  that 
**  the  said  Arthur  McEisson  and  William  Bea,  did  unlawfully, 
fraudulently  and  deceitfully,  conspire,  combine,  confederate  and 
agree  together,  to  cheat  and  defraud  the  said  Jacob  Shoemaker, 
jun.,  of  the  aforesaid  heifer,  of  the  value  of  twelve  dollars,  to 
the  great  damage,"  etc. 

On  motion  of  the  prisoners'  counsel  the  indictment  was 
quashed,  the  court  being  of  opinion  that  no  indictable  offense 
was  charged. 

Anthony,  for  the  commonwealth,  cited  3  Chit.  C.  L.  904,  905, 
906,951;  1  Hawk.  O.  72  s.  2;  2  East,  C.  S.  816,  823;  Bex  v. 
WheaUy,  2  Burr.  1128;  BexY.  Bispal,  3  Id.  1320;  CoUinsY.  Com- 
Tnontoeiaih,  3  Serg.  &  B.  220,  223. 

Bumside,  contra,  cited  Style,  145;  2  East,  L.  0.  816. 

By  Court,  Gibson,  J.  It  is  unnecessary  to  express  an  opinion 
on  the  first  count  of  this  indictment,  as  it  is  clear  the  second  is 
good.  The  authorities  relied  on  by  the  counsel  for  the  defend- 
ants relate  to  indictments  for  actual  cheating;  not  to  conspiracies 
to  cheat.  Bui  between  these  there  is  a  plain  difference.  Where 
the  crime  is  consummated,  there  must  have  been  overt  acts,  as 
well  as  the  employment  of  false  tokens;  and  as  these  are  essen- 
tially constituent  parts  of  the  offense,  they  must  be  set  out; 
but  in  conspiracy,  the  confederating  is  the  gist  of  the  offense- 
and  as  no  overt  act  is  necessary  to  complete  it,  none  need  be 
laid;  and  this  much  was  determined  in  CoUins  v.  The  Common, 
wedtOi. 

But  there  may  be  confederacies  which  are  lawful;  and  you 
must  therefore  set  forth  some  object  of  the  confederates  which 
it  would  be  unlawful  for  them  to  attain  either  singly,  or  which, 
if  lawful  singly,  it  would  be  dangerous  to  the  public  to  permit 
to  be  attained  by  the  combination  of  individual  means;  for  it  is 
the  object  that  imparts  to  the  confederacy  its  character  of  guilt 
or  innocence;  and  of  the  nature  of  such  object,  and  the  bearing 
which  the  various  kinds  of  it  may  have  on  the  question  in  dif- 
ferent cases,  it  is  at  present  necessary  to  say  no  more  than  that 
where  it  is  the  doing  of  an  act  which  would  be  indictable,  it 
vdll  undoubtedly  render  the  confederacy  criminal.  But  in  stat- 
ing the  object,  it  is  unnecessary  to  state  the  means  by  which  it 
was  to  be  accomplished,  or  the  acts  that  were  to  be  done  in 
pursuance  of  the  original  design;  they  may,  in  fact,  not  have 
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been  agreed  on.  You  need  not  set  forth  more  of  the  ohject 
than  is  necessary  to  show  it,  from  its  general  natore,  to  be  un- 
hiwfnl;  for  that  is  all  that  is  necessazy  to  determine  the  char- 
acter of  what  is,  in  truth,  essentially  and  exdusiyely  the  ciime» 
the  confederating  together;  and  this  is  proved  by  the  prece- 
dents produced  on  the  part  of  the  commonwealth.  The  judg- 
ment is  reversed,  and  the  record  remitted  to  the  court  below. 

Judgment  reversed,  and  record  remitted  to  the  court  below^ 
with  coders  to  proceed  on  the  indictment 


Gordon  v.  Littls. 

[8  BwaauxT  M  Baivu^  88S.) 

DMPUsmoH  VOT  Apwhwiblb,  WHBN.--Where  a  rale  of  ooort  forbids  tb» 
raadiDg  of  a  deposition  of  a  witness  living  within  forty  milse,  nnlsss  lie 
be  siok  or  unable  to  attend,  a  deposition  of  a  witness  living  within  the 
oonnty,  taken  under  a  role  of  coort  by  one  party,  bat  not  offiared  by 
him,  oannot  be  nsed  by  the  other,  the  witness  not  having  been  sab- 
penaed,  or  shown  to  be  sick  or  unable  to  attend. 

Fbosbst  vot  Bvidenck. — A  protest  of  the  oaptain  and  crew  of  a  boat  em- 
ployed in  inland  navigation  is  not  evidence. 

BvmiNCB  ov  ▲  Usage,  or  custom  varying  the  common  law  liability  of  com* 
mon  cairiers  by  water  is  admissible.  So,  where  such  usage  or  castom 
fixes  the  construction  of  the  words,  "inevitable  dangers  of  the  river,** 
in  a  bill  of  lading  for  goods  carried  on  an  inland  river. 

Thi  Coitbt's  Opinion  upon  the  Facts  may  be  submitted  to  the  jury,  if 
they  are  at  the  same  time  informed  that  they  are  to  judge  ol  the  £sotL 

Ebbob  to  the  common  pleas  in  an  action  brought  by  Little 
against  Gordon  and  Walker. 

The  plaintiff  shipped  certain  goods  on  a  keel-boat  owned  by 
the  defendants,  from  Pittsburg  to  Hopkinsville,  Kentnckj,  at 
a  certain  freight.  The  defendants'  agents  signed  a  bill  of  lad- 
ing promising ''to  deliver  the  goods  in  good  order  and  condition, 
and  without  delay,  the  inevitable  dangers  of  the  river  only  ex- 
cepted," etc.  The  day  after  the  goods  were  taken  on  board,  the 
boat  struck  against  a  sunken  log,  while  lying  at  the  landing  at 
Pittsburg,  and  sank,  damaging  the  plaintiff's  goods;  and  this 
action  was  brought  to  recover  for  said  damage.  The  declara* 
tion  contained  two  counts;  one  on  the  special  contract,  and  the 
other  charging  the  defendants  as  common  carriers. 

At  the  trial,  the  defendants  offered  to  read  the  deposition  of 
one  Joseph  Woods,  taken  by  the  plaintiff  under  a  rule  of  court, 
but  not  used;  but  it  appearing  that  Woods  lived  within  the 
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county,  and  bad  not  been  subpenaed  by  either  party,  and  there 
bein^  no  proof  that  he  was  sick  or  onable  to  attend,  the  depo- 
sition was  rejected,  there  being  a  rule  of  court  forbidding  a 
deposition  to  be  read  where  the  witness  lived  within  forty  miles 
of  the  court,  and  was  not  shown  to  be  sick  or  unable  to  attend. 
The  defendants  also  offered  in  evidence  a  protest  or  deposition 
of  the  captain  and  crew  of  the  boat,  taken  the  morning  after 
the  accident,  so  far  as  it  contained  the  evidence  of  those  of  the 
crew  who  had  since  departed  from  the  state,  and  whose  resi- 
dences were  unknown;  but  the  court  rejected  it.  The  defend- 
ant also  offered  evidence  of  a  general  usage  or  custom  in 
relation  to  the  liability  of  boatmen,  amounting  to  an  implied 
contract;  but  the  court  rejected  it,  except  so  far  as  such  usage 
served  to  explain  the  common  and  commercial  meaning  of  the 
words,  "the  inevitable  dangers  of  the  river,"  in  the  bill  of 
lading.  Exceptions  were  duly  tendered  and  allowed  to  the 
rulings  of  the  court  in  rejecting  the  evidence  above  mentioned, 
offered  by  the  defendants. 

The  president  of  the  court  delivered  an  elaborate  charge, 
stating  the  principles  of  law  involved  in  the  case,  and  comment- 
ing upon  the  facts,  but  at  the  same  time  informing  the  jury  that 
it  was  their  province  to  judge  of  the  facts.  The  whole  charge 
was  excepted  to,  but  as  the  court  did  not  pass  upon  the  points 
contained  in  it,  it  is  not  deemed  necessary  to  insert  it.  Verdict 
and  judgment  for  the  plaintiff. 

Baldwin  and  Boss,  for  the  plaintiffs  in  error,  cited  authorities 
upon  the  several  errors  assigned,  as  follows:  As  to  the  rejection 
of  the  protest:  1  DaU.  6,  10,  817;  2  Id.  196;  4  Id.  827,  456;  4 
Teates,  117;  1  Binn.  40;  3  Id.  128,  257;  2  Serg.  &  B.  184.  As 
to  the  evidence  of  a  usage:  Carson  v.  Blazer,  2 Binn.  285  [4  Am. 
Dec.  468];  SiuUs  v.  Dickey,  5  Id.  285  [6  Am.  Dec.  411].  As  to 
the  comments  on  the  facts  in  the  charge:  Burd  v.  Dansdale,  2 
2  Binn.  80;  Wright  v.  Small,  4  Yeates,  562;  Sampson  v.  Samp- 
wn,  4  Serg.  &  B.  829. 

Biddle,  Shaler  and  Fonoard,  for  the  defendant  in  error,  cited 
the  following  authorities  on  the  several  points:  As  to  the  re- 
jection of  Woods'  deposition:  Gordon  v.  Secretan,  8  East,  548; 
1  Phil.  Ev.  210,  845.  As  to  the  admissibility  of  the  protest:  8 
Binn.  228;  2  Marsh.  Ins.  716  (note);  2  DaU.  196;  1  Yeates,  201; 
8.  C,  4Dall.  456;  1  Binn.  40.  As  to  the  evidence  of  usage: 
Sioever  v.  WhUman,  6  Binn.  416. 

Tn^QHMAN,  0.  J.  Several  exceptions  were  taken  to  the  court's 
opinion  on  points  of  evidence  during  the  trial  of  this  cause, 
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and  an  exception  was  also  taken  to  the  chax^  delivered  to  th« 

jury- 

1.  The  first  exception  was  to  the  opinion  oi  the  court  on  the 
rejection  of  the  deposition  of  Joseph  Woods,  offered  in  evi- 
dence  by  the  defendants.     This  deposition  had  been  regolarlj 
taken  by  the  plaintiff,  under  a  rule  of  court,  but  was  not  offered 
in  evidence  by  the  plaintiff,  neither  was  the  witness  sub^ienaed 
by  either  party,  although  he  lived  in  the  county  of  Alleghany. 
There  is  a  rule  of  court  forbidding  the  reading  of  a  deposition, 
if  the  witness  lives  within  forty  miles  of  the  court,  unless  sick 
or  unable  to  attend.     The  defendant's  counsel  contended  that 
the  deposition  was  evidence  for  the  defendants,  although  there 
was  no  proof  that  the  witness  was  sick  or  unable  to  attend,  and 
although  it  -certainly  would  not  have  been  evidence  for  the 
plaintiff  under  the  same  circumstances.     I  do  not  perceive  the 
force  of  this  distinction  between  plaintiff  and  defendant.    When 
the  deposition  is  taken  it  ought  to  be  filed.    It  is  not  the  prop- 
erty of  the  party  on  whose  behalf  it  was  taken,  nor  has  he  any 
right  to  withhold  it.     But  it  often  happens  that  the  party  at 
whose  instance  it  was  taken,  finds  himself  mistaken,  and  the 
testimony  proves  to  be  unfavorable  to  him.     In  such  case  the 
adverse  party  has  a  right  to  make  use  of  it,  subject  nevertheleas 
to  the  rule  of  the  court,  which  forbids  the  reading  of  it,  if  the 
witness  lives  beyond  a  certain  distance,  unless  the  court  be  sat- 
isfied that  due  diligence  has  been  used  to  procure  his  attend- 
ance.    This  is  a  good  rule;  because  the  truth  cannot  be  so  com- 
pletely elicited  by  a  deposition  as  by  a  viva  voce  examinatiox). 
The  defendants  say,  that  it  was  the  business  of  the  plaintiff  to 
subpena  his  own  witness,  and  therefore  they  did  not  do  it.   Bat 
in  this  they  were  wrong.     The  plaintiff  might  not  like  the  evi- 
dence, and  if  he  did  not  he  was  under  no  obligation  to  summon 
the  witness.     If  the  defendant  thought  this  testimony  favorable 
to  himself,  it  was  his  business  to  secure  it,  by  taking  out  a  sub- 
pena for  the  witness,  and  endeavoring  to  procure  his  personal 
attendance.     If  he  had  appeared,  the  plaintiff  would  have  bad 
the  benefit  of  asking  questions  which  may  have  been  very  ma- 
terial, and  of  which  he  would  be  deprived  if  the  deposition 
were  to  be  admitted  in  evidence.     I  am  of  opinion,  therefore, 
that  the  decision  of  the  court  was  right. 

2.  The  second  exception  was  to  the  rejection  of  a  paper  purport- 
ing to  be  the  protest  of  the  captain  and  several  of  the  men  em- 
ployed by  him  to  navigate  the  boat,  reduced  to  writing  the  day 
after  the  accident  happened.    It  was  alleged  by  the  defendants 
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ihaiseyeral  of  the  men  who  joined  in  the  protest  had  gone  out  6f 
the  state  to  places  unknown,  and  it  was  their  eTidence  only  which 
was  offered.  There  are  many  objections  to  this  kind  of  evidence. 
I  never  approved  of  it»  and  have  been  induced  to  consent  to  its 
admission  solely  in  compliance  with  the  practice  which  had  been 
established  long  before  I  had  a  seat  on  this  bench,  and  which  I 
did  not  think  myself  at  liberty  to  contradict.  But  as  this  prac- 
tice is  peculiar  in  Pennsylvania,  and  in  my  opinion,  productive 
of  more  harm  than  good,  I  cannot  consent  to  its  extension  be- 
yond its  ancient  bounds.  I  have  examined  all  the  cases  decided 
in  our  courts,  and  find  none  in  which  a  protest  has  been  ad- 
mitted, except  in  maritime  voyages.  The  reasons  which  in- 
duced their  admission  iu  those  cases  do  not  apply  to  inland 
navigation  in  general.  It  is  true  that  in  some  instances  the 
voyages  from  Pittsburgh  down  the  Ohio  and  Mississippi  are 
long,  but  in  others  they  are  short;  and  there  is  not,  in  general, 
that  difficulty  in  procuring  the  testimony  of  the  witnesses  which 
occurs  in  voyages  by  sea.  But  be  that  as  it  may,  we  have  no 
practice  for  calling  for  the  admission  of  a  protest  in  cases  of 
inland  navigation;  and  therefore,  considering  such  evidence  as 
contrary  to  general  principles,  and  not  well  calculated  for  in- 
vestigating the  truth,  I  am  opposed  to  it.  In  this  point,  there- 
fore, I  concur  in  the  opinion  with  the  court  of  common  pleas, 
who  rejected  the  evidence. 

3.  The  third  exception  was  to  the  rejection  of  evidence 
offered  by  the  defendants,  of  the  custom  or  usage  which  had 
prevailed  at  Pittsburgh,  and  in  the  western  country  in  general, 
touching  the  liability  of  those  persons  who  carried  the  goods  of 
others  for  hire,  on  the  waters  of  the  Ohio  and  Mississippi. 
The  object  of  the  defendants  was,  tp  prove  a  custom  by  which 
the  carriers  were  liable  for  losses  only  in  case  of  negligence. 
The  court  rejected  the  evidence,  because  in  this  case  there  was 
a  written  contract;  but  they  were  willing  to  admit,  and  did 
admit,  evidence  of  usage  or  custom,  ascertaining  the  construc- 
tion of  the  words  "  inevitable  dangers  of  the  river,"  which  had 
been  introduced  into  this  bill  of  lading. 

If  the  case  had  rested  solely  on  the  written  contract,  there 
would  have  been  much  to  say  in  favor  of  the  decision  of  the 
court;  because,  be  the  common  law  what  it  may,  the  parties 
have  a  right  to  alter  or  modify  it  by  special  contract;  and  when 
they  have  done  so,  the  question  is,  what  is  the  construction  of 
the  contract  ?  In  mercantile  cases,  the  usage  of  trade  is  often 
called  in  to  explain  words  of  doubtful  import,  although  it  would 
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not  be  admitted,  to  contradict  the  intent  of  the  contnMst,  ex- 
pressed BO  dearly  as  to  admit  of  no  doubt.    Where  evidenoe  of 
usage  is  admitted,  the  witnesses  are  confined  to  the  fact  of 
usage,  aud  are  not  allowed  to  gi^e  their  opinion.     This  is  the 
law  established  by  the  best  authority.    I  refer  to  the  following 
oases:  Abbott,  part  8,  oh.  4,  sec.  2;  2  Marsh,  207,  note;  IFin- 
throp  v.  The  Union  Inmirance  Company ^  C.  O.  N.  S.  P.,  April 
Term,  1807;  Buan  v.  Gardner,  2Marsh,  708,  note;  C.  C.  N.  8.  P., 
October  Term,  1804;  IHlh  v.  Barker,  2  Johns.  327;  2  Marsh. 
208,  note.     That  the  court  was  right  in  admitting  evidence  of 
usage,  to  ascertain  the  construction  of  the  written  contract 
in  the  present  case,  I  am  clear.     **  The  unavoidable  dangers  of 
the  river"  are  not  more  definite  expressions  than  **  the  perils  of 
the  sea,"  the  words  usually  inserted  in  bills  of  lading  on  mari- 
time voyages.    And  in  such  bills  of  lading,  evidence  of  nsage 
has  been  received.     So  long  ago  as  the  twenty-fourth  year  of 
Charles  I.,  a  question  arose,  in  the  case  of  Pickering  v.  BarUey, 
1  Styl.  132,  whether  a  taking  by  pirates  was  a  peril  of  the  sea. 
The  case  came  before  the  court  on  a  demurrer.    Merchants  and 
experienced  mariners  were  examined,  from  whose  evidence  the 
court  was  satisfied  that  the  taking  was  generally  understood  to 
be  within  the  words  of  the  contract,  and  decided  accordingly. 
But  on  the  hearing  of  the  trial  of  the  case  before  us,  it  prob- 
ably escaped  the  court  that  the  question  was  not  confined  to 
the  written  contract,  because  there  was  a  count  in  the  declara- 
tion in  which  the  defendants  were  charged  as  common  carriers. 
If  the  plaintiff  had  failed  in  his  count  on  the  special  contract, 
he  might  have  recovered  against  the  defendants  as  common  car- 
riers.   It  was  incumbent  on  the  defendants,  therefore,  to  satisfy 
the  court  and  jury  that  they  were  not  liable  as  common  carriers; 
and  this  they  could  not  do  but  by  showing  that  the  strict  com- 
mon law  rule  had  not  been  received  in  the  western  countiy. 
Strict  indeed  is  the  rule  of  the  common  law.    For  the  carrier  is 
liable  for  every  accident  not  arising  from  the  act  of  God,  or  a 
public  enemy.    It  was  not  always  so. 

Until  England  became  a  commercial  country  the  law  of  car- 
riers was  conformable  to  the  general  principles  of  bailment,  that 
is  to  say,  the  carrier  was  liable  only  where  he  had  not  used  or- 
dinary care  and  vigilance.  It  was  so  understood  in  the  reign  of 
Henry  YIII. :  Jones  on  Bailments,  102, 108.  But  when  com- 
merce became  extended  under  the  flourishing  reign  of  Elizabeth, 
it  was  thought  expedient  to  adopt  a  stricter  rule,  in  order  to 
guard  against  frauds  and  collusions,  easily  practiced,  but  hard 
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to  prove.  In  England  the  role  has  been  rigidly  obseryed,  for 
the  sake  of  maintaining  what  the  courts  have  considered  as  a 
public  conyenience,  though  not  without,  now  and  then,  a  strug* 
gle,  in  cases  of  extreme  hardship  oh  the  carrier,  where  the  loss 
has  been  by  fire  or  robbery.  The  law,  as  held  by  modem  judges, 
will  be  found  in  Forward  v.  PiUard,  1  T.  R.  27;  Eyde  ▼.  The 
Ik-ent  and  Mersey  Navigaiion  Company^  6  Id.  389,  and  EUioU  ▼. 
Jiosis^,  10  Johns.  9  [6  Am.  Dec.  306].  But  although  the  courts 
haTO  not  relaxed,  yet  the  rule  has  been  considered  by  the  pub- 
lic as  more  severe,  in  some  instances,  against  carriers  by  water, 
than  was  consistent  with  justice.  And  accordingly  about  the 
year  1795  the  usual  form  of  charter  party  was  altered  in  Eng- 
land, and  now  stands  as  follows:  '*  The  act  of  God,  the  king's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  riTcrs  and  navigation,  of  whatever  nature  and  kind 
soever,  excepted." 

The  parliament  has  also  interfered  in  favor  of  carriers  by 
water.  For  by  Stat.  26,  Geo.  III.,  ch.  86  (Abbot,  part  3,  ch.  4, 
sec.  8),  they  are  relieved  from  liability  in  case  of  fire,  on  board 
any  ship  or  vessel;  neither  are  they  liable  for  ''gold,  silver,  dia- 
monds, watches,  or  precious  stones,  lost  in  a  ship  or  vessel  by 
robbery,  embezzlement,  making  away  with,  or  secreting,  unless 
inserted  in  the  bill  of  lading,  or  notice  given  in  writing,  stating 
the  articles  and  their  value.''  An  attempt  was  afterwards  made 
to  carry  the  thing  farther  and  to  reduce  the  liability  of  carriers 
by  water  to  losses  which  happened  through  the  fault  or  negli- 
gence of  the  master  or  mariners.  A  bill  to  this  effect  passed 
the  house  of  commons  but  was  rejected  by  the  lords:  See  Ab- 
bott, parts,  ch.  4,  sec.  1,  note.  This  sketch  of  the  English  law 
will  be  important  when  we  come  to  consider  the  propriety  of 
admitting  evidence  by  the  custom  of  the  western  country.  With 
regard  to  carriers  by  land,  the  law  has  been  here  as  in  England. 
Public  convenience  requires  it,  nor  have  I  heard  a  suggestion 
of  any  doubt  on  the  subject.  But  with  regard  to  carriers  by 
water,  the  law  has  not  been  considered  as  settled. 

There  is  said,  indeed,  to  have  been  a  decision  at  nisi  pritLS 
by  Chief  Justice  McEean  and  Judge  Yeates,  that  carriers  on 
the  river  Susquehanna  were  liable  as  common  carriers.  But  we 
have  no  report  of  that  case,  aod  it  probably  was  decided  with- 
out much  argument  or  consideration.  The  point  came  before 
this  court  in  Dean  v.  Swoop,  2  Binn.  72.  The  court  perceived 
its  importance,  and  declined  giving  an  opinion  on  it,  as  it  was 
umieceesary,  the  cause  admitting  of  a  decision  on  another 
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point.  The  navigation  of  the  Sasquehanna  and  the  westerly 
waters  is  quite  a  new  thing.  Its  origin  may  be  dated  posterior 
to  our  independence.  Prior  to  that  it  did  not  deaerre  the  name 
of  navigation,  nor  could  there  have  been  any  enstom  about  it 
Many  parts  of  the  English  common  law  have  been  rejected  as 
improper  for  the  condition  of  this  commonwealth.  To  what 
extent  that  common  law  has  been  reserved,  in  the  navigation  of 
our  rivers  is,  in  my  opinion,  fairly  open  to  investigation.  It  is 
to  be  understood,  however,  that  it  lies  upon  him  who  sets  up 
an  usage,  departing  from  the  conmioh  law,  to  prove  it  to  the 
entire  satisfaction  of  the  court  and  jury.  It  was  remarked  by 
this  court  in  the  case  of  Garson  v.  Blater,  2  Binn.  475  [4  Am. 
Dec.  463],  that  our  rivers  were  so  different  from  those  of  Eng- 
land that  the  same  laws  respecting  the  property  fisheries, 
would  not  suit  the  two  countries,  nor  had  the  English  law  on 
that  subject  been  received  in  Pennsylvania. 

I  will  not  say  that  the  English  law  of  carriers  by  water  is  in- 
applicable to  this  country;  but  whether  it  has  been  adopted  in  its 
full  extent,  is  a  fact  worthy  of  investigation.    Unless  a  custom 
or  usage  is  most  clearly  established  to  the  contrary,  I  should 
think  that  the  carrier  was  liable  for  every  accident  which  skill, 
care,  and  diligence  could  have  prevented.    What  may  be  called 
the  act  of  God,  has  sometimes  occasioned  difference  of  senti- 
ment.    But  the  best  opinion  that  the  act  of  God  is  something 
in  which  the  act  of  man  has  no  part,  such  as  lightning,  tempest, 
wind,  etc.    In  our  rivers,  which  are  interspersed  with  falls  and 
rapids,  a  sudden  flow,  not  amoubting  to  storm  or  tempest, 
might  have  such  an  effect  as  to  defeat  all  human  skill  and  dili- 
gence, and  should  be  considered  as  the  act  of  God.     There  is 
great  reason  why  the  carrier  should  be  liable  for  all  kinds  of 
embezzlement,  stealing,  and   robbery,  except  by  the  public 
enemy.     For  in  those  cases  collusion  may  be  so  artfuUy  con- 
cealed that  it  would  be  almost  impossible  to  detect  it.    Bat 
we  need  not  take  such  large  ground  for  the  decision  of  the 
question  before  us,  which  is,  whether  on  the  count  against  the 
defendants,  as  common  carriers,  they  might  not  be  permitted  to 
prove  an  usage  different  from  the  common  law  ?    And  for  the 
reasons  already  given,  as  well  as  many  others  which  might  be 
given,  I  am  well  satisfied  that  the  evidence  was  admissible. 
On  the  written  contract  it  would  be  premature  to  make  any 
remarks,  because  the  court  admitted  evidence  of  usage  to  ex- 
plain  its  construction,  and  there  is  no  question  on  thai  point 
before  us. 
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I  wiU  now  consider  the  exception  to  the  charge,  which  is, 
thftt  the  court  took  from  the  jury  the  decision  of  matters  of 
fact.     The  charge  contains  many  sensible  and  pertinent  obeerr- 
ations,  both  on  the  law  and  the  eyidence;  and  submits  the  case 
to  the  jaiy  in  a  manner  veiy  favorable  to  the  defendants.    But 
it  is  objected  that  in  some  parts  the  opinion  upon  facts  was  so 
decided  as  might  induce  the  jury  to  think  that  they  were  bound 
to  follow  it.    It  is  difficult  for  a  judge  who  deliTers  a  long 
charge  to  repeat  every  time  he  gives  his  opinion  on  facts,  that 
the  jury  are  not  bound  by  it.    There  is  no  doubt  about  the  prin- 
ciple of  law.    If  the  judge  assumes  the  decision  of  the  fact,  to 
the  exclusion  of  the  jury,  it  is  error.    But  it  is  not  error  to  ex- 
press his  own  opinion,  still  submitting  the  matter  to  the  jury, 
even  though  his  opinion  should  not  be  warranted  by  the  evi- 
dence.   But  in  the  application  of  this  rule  there  is  sometimes 
difficulty,  as  will  appear  by  the  cases  cited  by  the  defendants* 
counsel:   Burd  v.  Dansdale ;  Small  v.  WrigJU,  and  Sampson  v. 
Sampson.     I  can  say  with  certainty  that  this  court  never  had 
the  least  difference  of  opinion  as  to  the  principle.    And  as  to  the 
eases  cited,  I  think  they  are  all  in  conformity  to  that  principle 
when  submitted  to  the  test  of  close  examination.    As  this  cause 
must  be  reversed  on  other  grounds,  and  the  learned  president 
will  have  an  opportunify  of  removing  all  cavil  on  the  point,  by 
stating  distinctly  to  the  jury  what  are  the  subjects  for  their  de- 
cision, I  think  it  unnecessary  to  say  more  on  this  part  of  the 
case.     On  the  whole,  I  am  of  opinion  that  the  judgment  should 
be  reversed,  and  a  venire  facias  de  novo  awarded. 

Gibson,  J.  Depositions  under  a  rule  of  court  are  unlike  de- 
positions  in  chancery,  which  are  taken  by  officers  appointed  by 
the  court,  and  published  in  the  cause  before  the  hearing.  These 
may  be  read  in  an  action  at  common  law  between  the  same 
parties,  because  they  were  actually  in  evidence  in  the  cause  in 
chancery,  as  soon  as  they  had  passed  publication,  and  although 
I  have  found  no  case  in  which  a  deposition  in  chancery  has  been 
admitted  at  law,  against  the  party  who  had  the  witness  ex- 
amined, no  doubt  it  might  be  done  where  the  witness  is  dead, 
for  the  reason,  that  what  a  deceased  witness  has  sworn  in  an- 
other cause  betweeen  the  same  parties,  is  evidence  for  either, 
without  regard  to  the  party  by  whom  he  is  called.  Evidence 
actually  received  must  necessarily  belong  equally  to  both  parties^ 
and  it  is  by  viewing  a  deposition  in  this  light,  from  the  time  it 
is  taken,  that  doubt  arises;  whereas,  it  is  evident,  our  examina- 
tion is  provisional,  something  like  a  de  bene  esse  examination  in 


640  OoBDON  V.  LnTLB.  [Penn. 

chanceiy,  and  until  the  deposition  is  actoallj  admitted,  I  can- 
not see  on  what  ground  it  is  to  be  considered  as  the  conunon 
property  of  both  parties.  It  is  a  measure  of  precaution  taken 
by  the  one,  at  his  own  trouble  and  expense,  and  is  advexBe  to 
the  other,  who  certainly  has  no  right  to  participate  in  the  bene- 
fit. He  could  have  examined  the  witness  for  himself,  and  might 
just  as  well  claim  a  continuance  on  account  of  the  absence  of  a 
witness  on  the  adverse  part,  because  he  depended  on  his  ad- 
versary to  procure  his  attendance.  He  has  no  right  to  calcnhite 
the  chances  of  the  latter  taking  a  particular  course,  and  if  he 
does  so,  it  ought  to  be  at  his  own  risk.  But  besides  the  ab- 
stract injustice  of  the  thing,  substantial  injury  would  be  done 
by  permitting  a  deposition  to  be  introduced  against  the  consent 
of  him  who  had  it  taken. 

Before  the  magistrate,  the  witness  is  considered  and  tiieaied 
as  the  witness  of  the  party  who  examines  him,  at  the  trial  he  is 
necessarily  the  witness  of  the  party  who  reads  his  deposition. 
The  case  then  would  present  the  strange  spectacle  of  a  party 
offering  his  own  witness  with  the  benefit  of  a  cross-examination, 
which  is  denied  to  the  party  against  whom  he  is  offered.    The 
latter  may  have  declined  to  use  the  deposition,  because,  not 
having  been  allowed  to  put  leading  questions,  he  was  unable  to 
bring  out  the  only  fact  for  which  the  testimony  of  the  witness 
was  desirable.    This  is  not  all,  he  has  conducted  the  examina- 
tion with  a  view  only  to  particular  facts,  in  the  course  of  which 
other  facts,  which  he  is  not  apprised  of  as  being  considered  im- 
portant by  the  other  side,  are  spoken  of  in  a  way  that  he  after- 
wards finds  prejudicial  to  him.    Now  as  to  these,  he  is  led  into 
a  surprise  which  he  would  have  avoided,  if  his  attention  had 
been  led  to  them  only  by  a  direct  examination  from  the  other 
side.    The  examining  party,  from  his   situation,   necessarily 
labors  under  a  serious  disadvantage,  especially,  where  the  wit- 
ness is  biased  against  him.    No  counsel  will  deny  the  immense 
value  of  a  cross-examination,  or  that  he  has  not  often  beheld  the 
truth  wrung  by  it  from  an  unwilling  vritness  against  his  utmost 
power  of  retention.     Where  the  witness  is  evidently  hostile,  the 
court  will  exercise  a  discretion  in  permitting  the  party  who  calls 
|iim  to  put  direct  questions  with  all  the  latitude  of  a  cross- 
examination;  a  magistrate  has  no  discretion,  nor  could  the  court 
who  look  only  at  tiie  face  of  the  deposition,  judge  whether  be 
had  exercised  it  properly,  if  he  had,  and  it  is  a  good  objection, 
where  nothing  appears  to  justify  it,  that  the  examining  ytatf 
has  put  a  leading  question. 
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Before  an  examiner  in  chancery,  or  a  special  commissioner, 
he  has  all  the  advantage  of  an  examination  in  court;  for  if 
there  has  been  anything  improper  during  the  examination,  the 
depoBition  will  be  suppressed,  and  the  witness,  in  some  cases, 
be  examined  even  at  bar;  but  we  know  how  miserably  witnesess 
are   examined  before  justices  of  the  peace.     It  is  frequently 
impossible  before  a  judicial   examination,  to  know  what  wit- 
nesses will  say;  for  daily  experience  proves,  how  common  it  is 
for  them  to  tell  one  stoiy  to  counsel,  and  another  to  the  jury; 
it  is  only  after  being  sworn,  that  a  bias  is  disclosed;  and  a  pre- 
vious examination,  under  a  rule,  sometimes  becomes  necessary, 
to  ascertain  whether  a  partictQar  witness  may  be  called  with 
safety.     A  party  therefore  might  be  out  to  pieces  by  an  unprin- 
cipled witness,  if,  in  the  defenseless  state  in  which  he  is  placed 
by  being  bound  down  to  a  particular  course  of  examination, 
his  own  evidence,  thus  taken,  could  be  turned  upon  him.    Ex- 
amination, under  a  rule,  as  a  measure  of  precaution  against 
absence  or  death,  would  in  many  instances  be  too  hazardous 
for  any  one  of  common  prudence  to  have  recourse  to  it;  and 
thus  would  prove  highly  inconvenient  in  practice.     Depositions 
are,  at  best,  an  inferior  kind  of  evidence;  and  not  to  be  en- 
couraged beyond  the  limits  of   absolute  necessity.      Where, 
therefore,   the  party  desiring  to  avail  himself  of  this  sort  of 
evidence,  might  have  had  it  take.n  in  a  way  more  conducive  to 
fairness  as  respects  his  adversary;  the  court  ought  to  require  a 
better  excuse  for  the  omission,  than  attention  to  his  own  con- 
venience.   I  have  given  this  point  more  consideration  than  is 
neoessaiy  to  the  decision  of  that  part  of  the  case  to  which  it 
belongs,  as  it  is  one  of  very  great  consequence  in  practice;  but 
at  all  events,  the  deposition  could  not  be  received  before  the 
party  had  laid  the  usual  ground,  by  showing  he  had  taken  mea- 
sures to  procure  the  attendance  of  the  witness  in  person. 

Then  as  to  the  admissibility  of  evidence  of  a  ctistom  peculiar 
to  the  canying  business  of  the  Ohio.  It  is  settled,  that  a  com- 
mon carrier  is  answerable  for  every  degree  of  negligence  be- 
tween the  determinate  point  of  ordinazy  diligence,  and  that 
where  the  least  imaginable  shade  of  negligence  begins.  He  is 
in  effect,  an  insurer  against  all  perils,  except  those  which  are 
produced  by  a  sudden  commotion  or  change  in  the  state  of  the 
elements,  and  which  no  human  skill  can  avoid,  or  human  force 
overcome;  and  those  which  arise  from  the  hostile  array  of  a 
foreign  force.  The  difference  between  a  carrier  and  any  other 
bailee  for  hire,  is,  in  all  cases  founded  on  maxims  of  publio 
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policy  and  public  conyemence,  bb  mach  as  it  ia  in  the  partica* 
lar  instance  of  liability  for  a  loss  by  robbeiy,  which  Sir  Wil- 
liam Jones  considers  an  exception  to  the  general  rule  of  respon- 
sifaility,  rather  than  a  part  of  the  rule  itself.  The  law  raiaee  a 
conclusive  presumption  against  the.  carrier,  not  only  in  the  case 
of  robbeiy,  lest  a  confederacy  should  be  formed  between  him 
and  thieves,  without  a  possibility  of  detection;  but  in  all  cases, 
except  those  just  now  mentioned,  because  it  prevents  the  neces- 
sity of  proof  of  facts,  impossible  to  be  made,  in  one  case  in  a 
thousand,  by  the  owner  of  the  goods.  The  carrier  alone  can 
give  any  account  of  the  loss  and  its  attendant  circumstances* 
In  some  cases  his  servants  might  be  called;  but  necessarily  par- 
ticipating in  whatever  negligence  there  may  have  been,  and 
being  answerable  to  their  employer,  to  expect  them  to  be  im- 
partial witnesses,  would  be  against  reason  and  all  experience. 
The  law,  therefore,  does  not  stop  to  compute  the  quantum  of 
care  that  has  been  bestowed;  it  declares  the  carrier  liable  for 
the  slightest  negligence,  and  assumes  what  is  true  in  fact,  thai 
no  loss  can  happen  without  some  degree  of  it,  unless  in  the  ex- 
cepted cases  already  mentioned;  and  it  imposes  on  him  the  bur- 
den of  proving  that  the  loss  proceeded  from  a  peril  within  one 
of  the  exceptions.  He  must,  therefore,  either  stipulate  for  a 
premium  adequate  to  the  risk,  or  restrain  his  responsibility  by 
a  special  acceptance  of  the  goods;  if  he  has  done  neither,  the 
acceptance  must  be  taken  to  have  been  in  reference  to  his  duties 
at  the  common  law. 

I  have  thus  stated  the  common  law  responsibility  of  a 
carrier,  together  with  the  reason  for  it,  in  order  to  show  that  no 
one  can  refuse  his  assent  to  the  wisdom  and  salutary  tendency 
of  its  policy  in  the  abstract.  The  only  question  is,  as  to  its  ap- 
plicability to  the  carrying  business  of  the  Ohio  in  particular. 
For  I  take  it  to  be  indisputable,  that  the  common  law  measure 
of  responsibility  as  a  general  rule,  is  as  applicable  to  a  carrier 
by  water  from  place  to  place  within  the  state,  or  from  a  place 
within  the  state  to  another  in  a  neighboring  state,  as  it  is  to  t 
carrier  from  a  place  beyond  the  sea,  or  by  land;  and  it  is  ex- 
pressly held  so  by  the  most  respectable  courts  of  our  sister 
states,  as  is  shown  by  JEUioU  v.  Boasell^  10  Johns.  9  [6  Am.  Dec. 
806],  where  the  decisions  in  the  different  states  are  cited.  And 
in  Bell  v.  Eeed,  4  Binn.  127  [5  Am.  Dec.  398],  the  principle 
seems  to  have  been  conceded  by  this  court;  and  in  Lea  v.  Siroud, 
it  was  expressly  so.  This,  although  a  nisi  prtus  decision,  is  un- 
doubtedly of  weight  to  show  the  view  that  was  taken  of  the 
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law,  fts  respeots  the  Suaqtieliamia.  The  questioii  then  is,  as  to 
the  applicafailifcj  of  the  oommon  law  rale  with  respect  to  the 
Ohio.  Now  what  is  there  to  distingmsh  that  ri^er  from  the 
other  riyers  of  the  state  ?  Its  nangation  is  not  more  perilous; 
and  if  it  were,  the  oaixiers  might  exact  a  compensation  adequate 
to  the  risk;  the  natore  of  the  business,  the  facility  to  practice 
fraud  without  detection,  and  the  impossibility  of  showing  want 
of  due  diligence,  are  the  same.  But  the  common  law  is  sup- 
posed to  be  altered  with  respect  to  the  river  by  a  custom.  Be- 
fore we  examine  that  matter,  let  us  ascertain  what  is  the  law 
with  regard  to  customs. 

These  are:  1.  General;  which  constitute  the  universal  law  of 
the  country,  or  in  other  words,  the  common  law;  2.  Particular; 
which  operate  in,  and  are  confined  to,  particular  districts;  and 
in  England,  3.  Particular  laws;  which  are  recognized  by  par- 
ticular courts  of  general  jurisdiction,  or  in  other  words,  the 
civil  and  canon  law,  which,  with  us,  are  so  blended  with  the 
common  law,  as  to  have  become  part  of  it:  1  Com.  69.  Now 
general  custom  are  never  proved  before  the  jury,  but  are  deter- 
mined by  the  judges:  1  Com.  67.  In  Conseqiia  v.  WiUvng,  1 
Peters,  230,  it  was  held  by  the  circuit  court  of  the  United  States 
for  the  district  of  Pennsylvania,  that  where  the  common  law  is 
changed  by  a  general  custom,  it  must  have  prevailed  so  noto- 
riously as  to  enable  the  judges  to  take  notice  of  it  without  plead- 
ing or  evidence.  In  Garson  v.  Blaser,  the  court,  from  their  own 
knowledge,  established  the  deviation  from  the  common  law 
without  referring  the  matter  to  a  jury.  It  would  in  truth  be  an 
inversion  of  their  respective  functions,  for  the  court  to  receive 
the  law  from  the  juiy.  It  will  not  be  pretended  that  the  find- 
ing of  a  general  custom  would  be  good;  and  if  so,  the  evidence 
was  clearly  inadmissible  to  establish  a  general  custom. 

Now  what  is  the  custom  relied  on  here  ?  Not  a  general  one 
pervading  the  state,  for  such  wotild  be  part  of  the  common  law 
and  determinable  by  the  judges.  It  was  attempted  to  be  estab- 
lished as  a  particular  custom,  and,  as  every  particular  custom 
must  necessarily  be,  by  evidence  before  the  juiy ;  and  I  care  not 
whether,  as  having  the  dignity  of  a  law  of  local  obligation,  and 
superseding  the  common  law  within  the  district  where  it  is  sup- 
posed to  prevail,  or  as  performing  the  more  humble  office  of  a 
usage  of  such  notoriety  as  to  be  presumed  to  have  entered  into 
the  stipulations  of  the  parties,  and  tacitly  to  have  become  a  part 
of  their  agreement;  the  result  is  in  either  case  the  same.  With 
ns  particular  customs  have  no  force.     I  know  not  a  greater  or  a 
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more  embarrassmg  evil  than  a  law  of  merely  local  obligation. 
The  rule  of  the  canying  basiness  of  the  Ohio  onght  to  be  that 
of  the  Juniata,  the  Susquehanna,  the  Delaware  and  their  tribu- 
tary streams.  Suppose  a  different  usage  to  exist  in  reepeet  to 
each,  is  there  to  be  different  law  in  respect  to  each  '  In  fact 
that  result  would  be  inevitable;  for  I  understand  the  evidence 
to  have  been  offered  to  a  custom  peculiar  to  the  Ohio,  and  it 
will  hardly  be  expected  that  a  usage  the  same  in  every  particu- 
lar should  prevail  with  respect  to  all  our  rivers.  It  is  impoasi- 
ble  to  get  away  from  the  conclusion,  that  by  giving  the  usage 
any  further  effect  than  that  of  a  convenient  subject  of  refer- 
ence to  explain  a  latent  ambiguity  in  the  expressions  of  the  par- 
ties, where  their  meaning  would  be  otherwise  doubtful,  we  re- 
peal an  established  principle  of  the  common  law,  a  matter  which 
I  apprehend  is  not  open  to  us.  So  that,  view  the  subject  as  we 
may,  this  custom  or  usage,  if  it  have  any  operation  beside  what 
I  have  just  assigned  to  it,  must  have  it  as  a  rule  of  paramount 
obligation  within  a  particular  district,  and  not  as  the  general 
law  of  the  land.  But  in  Bowen  v.  Jackson,  Whart.  Dig.  252,  it 
was  held  by  the  circuit  court  of  the  United  States,  that  evidence 
even  of  a  usage  of  trade  is  inadmissible  when  the  law  on  the 
subject  is  settled;  and  also  by  the  same  court  in  Winihrop  v.  The 
TJhion  Insurance  Company,  Whart.  Dig.  252,  that  opiniona  as  to 
the  construction  of  a  contract  are  not  evidence;  and  in  Senryv, 
Bisk,  1  Dall.  265,  it  was  held  that  a  witness  cannot  be  admitted 
to  contradict  the  established  principles  of  the  law.  In  Stoever 
V.  Whitman,  6  Binn.  416,  the  very  principle  under  consideration 
was  decided  by  this  court,  by  whom  it  was  held  that  evidence 
of  a  custom  in  a  particular  place,  different  from  the  conmion 
law,  to  re-enter  for  a  forfeiture  incurred  by  nonpayment  of  rent» 
is  inadmissible,  the  chief  justice  who  delivered  the  opinion  of 
the  court  declaring  that  miserable  would  be  our  condition  if 
property  were  to  depend,  not  on  the  contract  of  the  parties  ex- 
pounded by  established  principles  of  law,  but  on  what  is  called 
the  custom  of  particular  places,  so  that  we  might  have  difEerent 
law  in  every  town  and  village  of  the  state.  The  same  mischief 
would  arise  from  having  different  law  with  re&pect  to  the  navi- 
gation of  every  river  of  the  state.  But  if  we  even  had  the  power, 
what  inducement  have  we  to  alter  the  common  law?  Would  its 
rule  of  responsibility,  when  applied  to  the  carrying  basiness  of 
the  Ohio,  produce  evils  which  are  not  felt  in  its  application  to 
that  of  the  other  rivers  of  the  state,  or  to  carrying  by  land? 
We  are  to  recollect  that  our  decision  will  owe  its  importance« 
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not  to  the  valae  of  the  property  immediately  involved  (although 
that  is  considerable),  but  to  the  role  it  may  establish  for  the 
future;  and  if  such  rule  be  not  the  most  conyenient,  the  parties 
have,  in  every  case^  power  to  establish  a  particular  measure  of 
responsibility  for  themselves;  it  is  only  where  they  have  neg- 
lected to  explain  themselves  f ully,  that  some  pre-established 
rule,  to  which  they  are  supposed  to  have  referred,  becomes 
necessary.  Now,  it  is  supposed  that  a  usage  has  existed,  with- 
out even  any  knowledge  of  a  pre-existing  rule,  which  conse* 
quently  indicates  the  wholesome  and  convenient  measure.  To 
me,  however,  it  seems  that  no  measure  or  rule,  if  it  can  be  so 
called,  which  is  altoget&er  uncertain  in  its  nature,  can  be  either 
wholesome  or  convenient.  If  we  go  by  the  common  law,  we 
shall  have  a  definite,  known  rule,  which,  applied  to  the  facts 
by  the  court,  will  produce  as  much  certainty  of  result  as  legal 
proceedings  are  susceptible  of;  if  we  go  by  the  usage,  the 
whole  matter  will  have  to  be  determined  by  the  jury,  on  evi- 
dence of  the  common  practice  and  understanding  on  the  subject, 
which  would  be  to  go  by  no  rule  at  all.  So  that  the  right  to 
compensation  will,  in  eveiy  instance,  depend  on  what  the  jury 
may  think  the  proper  degree  of  diligence.  We  should  be  per- 
petually inquiring  by  a  juiy  as  to  what  is  the  law  of  the  land; 
and  the  degree  of  diligence  required  by  the  carrier  would  be 
as  fluctuating  as  the  opinions  of  the  witnesses  called  to  estab- 
lish it. 

That  the  common  law  has  not  been  so  altered  as  to  contract 
ttie  responsibility  of  carriers  by  water,  is  proved  by  Lea  v. 
Stroud  and  Bell  v.  Beed.  The  business  of  the  Delaware  and 
Susquehanna  furnishes  nothing  like  a  custom;  for  on  these,  aa 
well  as  on  their  tributary  streams,  carrying  for  hire  is  little 
known.  The  produce  of  the  country  is  for  the  most  part  taken 
to  market  in  flat-bottomed  boats,  purchased  by  the  owners  of 
it,  and  navigated  by  hands  that  receive  daily  wages.  The 
bargemen,  who  are  strictly  speaking  common  carriers,  were, 
till  lately,  mostly  employed  in  transporting  merchandise  up 
these  rivers;  a  sort  of  navigation  in  which  there  is  so  little 
of  peril,  that  with  ordinary  diligence  a  loss  can  scarcely  ever 
occur;  and  that  furnishes  a  satisfactory  reason  why  there  is  no 
instance  of  an  action  having  been  brought  against  one  of  those, 
where  the  negligence  was  not  gross  and  palpable.  These  re- 
marks are  applicable  only  to  that  part  of  the  Delaware  where 
the  tide  does  not  flow;  the  carrying  business  from  abroad  to 
the  port  of  Philadelphia  being  governed  as  well  by  the  mari- 
time as  the  common  law. 
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I  haye  said  the  usage  would  have  been  competent,  not  as  a 
rule  of  paramount  obligation,  but  as  subeeirient  to  explana- 
tion of  a  latent  ambiguity  in  the  bill  of  lading,  if  that  term 
may  with  propriety  be  applied  to  a  fresh-water  tEansaction.  I 
do  not  say  there  was,  in  fact,  any  ambiguity  in  the  paper  signed 
by  the  agent  of  the  defendants.  The  words  "unayoidable 
dangers  of  the  river,"  seem  to  me  equipoUent  to  the  words, 
'' perils  of  the  seas,"  in  a  policy  of  insurance;  and  these  are 
well  understood  to  mean  those  dangers  which  arise  from  tem- 
pests, storms,  rocks,  and  sands;  they  are,  in  fact,  **  the'  una- 
Toidable  dangers  "  of  the  seas.  There  are  indeed  other  d  ingers 
that  may  justly  be  said  to  be  of  the  seas;  but  as  these  may  be 
averted  by  human  effort,  the  risk  from  them  must  be  borne  bj 
the  master  oi  owner,  and  not  by  the  underwriter,  who  is  an 
insurer  against  only  extraordinary  perils;  so  that  it  may  in 
{general  be  said  the  responsibility  of  the  one  begins  where  that 
of  the  other  ends;  the  goods  being  covered  from  all  risk  what- 
<ever.  It  is,  therefore,  fair  construction  to  say,  the  excepting 
of  the  unavoidable  dangers  of  the  river,  meant  no  more  than 
the  exception  which  is  made  by  the  conmion  law. 

I  at  first  thought  that  as  the  carrier  was  in  effect  an  insurer, 
the  usage  of  the  particular  river  might  be  permitted  to  operate 
on  the  contract,  just  as  the  usage  of  a  particular  trade  is  per- 
mitted to  operate  on  the  contract  of  insurance.  But  the  relax- 
ation of  the  common  law  rules  of  evidence  in  the  case  of  a 
policy,  arises  from  the  clumsiness  of  the  instrument,  which  has 
tindergone  little  or  no  alteration  since  it  came  into  use;  al- 
though the  ever-varying  circumstances  of  trade  have  produced 
«  variety  of  corresponding  modifications  of  its  obligation,  which 
is  often  independent  of  its  terms.  Hence  the  usage  of  evexy 
particular  trade  necessarily  enters  into  every  policy,  and  is 
xesorted  to  for  the  purpose  of  explaining,  and  even  controling, 
those  parts  of  the  instrument  which  are  merely  formal.  The 
contract  of  the  carrier,  however,  is  quite  a  different  thing.  It 
is  hot  in  the  form  of  an  instrument;  but  the  parties  are  sup- 
poeed  to  express  their  meaning  specially,  without  regard  to 
form.  It  is  not  a  contract  of  indemnity;  and  that  the  carrier 
is  an  insurer  is  not  its  object,  but  the  consequence  of  the  ex- 
traordinary diligence  he  is  bound  to  use.  It  is  therefore,  to  be 
oonstrued  strictly  according  to  the  rules  of  the  conunon  law. 
It  seems  to  me,  therefore,  the  only  error  the  judge  committed 
was  in  favor  of  the  defendants  below,  in  permitting  them  to 
^ve  evidence  of  the  commercial  meaning  of  the  words.  "  nn- 
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AToidahle  dangers  of  the  riyer/'  which  were  too  clear  of  them* 
selyes  to  admit  of  interpretation. 

Concurzing  with  my  brethren,  that  the  other  errors  have  not 
been  sustained,  I  am  of  opinion  that  the  judgment  ought  to  be 
affirmed. 

DuNOAN,  J.,  delivered  an  opinion  concurring  with  the  chief 
justice. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


UsAGX  TO  CoNTBOL  LiABiLiTT  OF  Cabrubs. — No  doubt  the  genexml  li»- 
Itility  of  oommon  oanien  may  be  oontrolled  by  caatom  or  naage:  MeMcuiter9 
V.  Pemt.  R.  B.  Co.,  69  Pa.  St.  374;  8  Am.  Rep.  264.     But   "it  was  held  a 
eentmy  amce,  that  all  customs  which  intrench  on  the  common  law  ought  to 
be  taken  strictly,  nay,  very  strictly  (11  Mad.  160),  and  that  where  law  and 
eastom  conflict,  the  former  must  stand  and  the  latter  go  down  (7  Vin.  Ab. 
187).    The  leaning  of  the  courts,  both  in  England  and  America,  has  of  late 
yean  become  still  stronger  against  allowing  the  law  to  be  controlled  by  usages. 
Ihe  evidence  of  them  often  arises  out  of  mere  mistake,  and  they  are  so  con- 
itsntly  liable  to  misapprehension  and  abuse  that  they  must  always  be  re- 
oeived  with  dislike  and  jealousy.     For  these  reasons  it  is  necessary  that  a 
ptrty  who  relies  on  such  a  custom  shall  prove  distinctly  not  only  that  it 
existe,  but  that  it  has  all  the  legal  requisites  of  an  estabUshed  custom:"  Coxe 
V.  HmUy,  19  Pa.  St.  246.     "The  usages  of  a  particular  trade  or  business 
axe  prssnmed  to  be  known  to  those  who  are  engaged  therein.    These  may, 
therefore,  in  the  absence  of  any  express  stipulation  inconsistent  therewith, 
be  supposed  to  have  entered  into  the  understanding  of  the  parties  in  making 
the  contract.     They  furnish  a  most  valuable  aid  in  arriving  at  the  mutual 
asMnt  of  the  parties,  and  when  not  contrary  to  law  are  admissible  in  evi- 
deDce:"  CarUr  v.  PhiL  Coal  Co.y  77  Pa.  St.  290.    No  doubt  usage  may  be 
retorted  to  in  order  to  ascertain  the  signiflcation  of  local  or  technical  words, 
or  of  words  which  have  two  or  more  meanings:  CoUender  v.  Dt'ywmore,  55 
K.Y.200;  S.C.  14Am.Rep.224$  J^amia^ v.  ^mi£A,  63 Me.  105;  S.  C.  18Am. 
B.  200,  207.     The  object  in  such  cases  is  to  enable  the  court  to  understand, 
from  the  words  employed,  the  true  intent  of  the  contracting  parties — ^not  to 
construct  a  new  contract,  but  to  correctly  interpret  a  contract  constructed 
by  others.     If  a  usage  is  sought  to  be  shown  for  the  purpose  of  contradict- 
ing or  varying  the  terms  of  a  contract,  or  of  avoiding  the  clear  provisions  of 
a  'statute,  it  must  be  rejected.    To  enforce  a  usage  in  such  cases  is  to  make  a 
contract  which  the  parties  did  not  choose  to  make  for  themselves,  or  to  rec- 
ognize and  enforce  a  law  in  direct  opposition  to  the  expressed  will  of  the 
filature:  Broum  v.  FotAer^  113  Mass.  136;  S.  0.  18  Am.  Rep.  463;  Randall 
V.  ^mUh^  63  Me.  105;  S.  C.  18  Am.  Bep.  200;  Rogers  v.  Woodruff,  23  Ohio 
fit  632;  a  0.  13  Am.  Eep.  276;  OrinntU  v.  W.  U.  Tel  Co.,  113  Mass.  299; 

18  Am.  Bep.  485;  Angell  on  Carriers,  sea  229;  WaXker  v.  Transportation  Co.^ 
3  Wall  150;  see  Ottraitder  v.  Broum,  8  Am.  Dec.  217,  and  note;  Jordan  v. 
Mertdiih,  2  Am.  Dec  374,  and  note;  BarkadcUe  v.  Brown,  9  Am.  Deo.  7. 
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[8  BBBOXAm  k  Bawlk,  ffTS.] 

Thb  Intebst  of  a  Witness,  whose  evidence  has  been  reoeiyed,  miut  di»> 
tinctly  appear,  to  justify  a  reversal  of  the  judgment. 

SvxDBNGB  TO  Impsaoh  A  WiLL  may  be  received  which  goes  to  ahow  thai 
the  testator  had  a  paralytic  stroke  some  time  before  its  ezBention,  by 
which  his  intellect  was  impaired,  and  so  continned  to  the  mahing  of 
the  will  and  afterwards. 

On  Cboss-examination,  a  witness,  called  to  impeach  a  will  on  account  of  the 
mental  imbecility  of  the  testator,  may  be  asked  whether  he  has  not  ac- 
cepted a  devise  under  it 

EviBBNCB  Offkbbd  AT  AN  Imfbofkb  Tdcb,  though  not  incompetent  in  it- 
self, may  be  rejected,  and  it  will  not  be  error. 

Opinion  of  Witness. — ^A  witness  may  be  asked  whether  she  knew  whether 
or  not  the  testator's  eye-sight  was  good  enough  to  enable  him,  if  his 
mind  was  right,  to  recognize  her  when  near  him.  And  a  witness  may 
testify  that  when  he  visited  the  testator,  the  latter  would  "  Look  at  him 
with  a  vacant  stare,"  and  that  '*hia  countenance  and  appeannoe  indi- 
cated childishness." 

A  Statxmbnt  Made  in  thb  Tbstatob's  Pbxssnob,  by  his  wife»  *<that  he 
did  not  attend  to  business,  that  he  was  incapable,"  to  which  he  said 
nothing,  is  admissible  in  evidence. 

A  Gangellkd  Will,  written  by  the  testator,  and  found  among  his  papers, 
made  when  his  mind  was  sound,  and  he  was  not  asHsiled  by  intiigne, 
may  be  given  in  evidence  to  show  his  intentions  as  to  the  dispositian 
of  his  property,  and  also  to  show  his  manner  of  oanoeHing  a  will 
which  he  meant  to  annul,  where  a  subsequent  will  is  impeached  on  the 
ground  of  fraud  or  of  the  testator's  incapacity. 

Bbtsntion  of  a  Will  Unbbvoked,  where  the  testator  had  full  opportunit> 
to  revoke  it,  furnishes  a  strong  presumption  that  he  intended  it  to 
stand,  though  it  might  have  been  unfairly  obtained  at  first;  but  no  such 
presumption  arises  where  the  testator  was  taken  ill  and  died  shortly 
after  executing  the  will,  and  where,  from  its  execution  until  his 
death,  his  intellect  was  too  weak  to  enable  him  to  judge  of  the  pro- 
priety of  revoking  it;  and  of  this  the  jury  are  to  judge,  where  the  will 
was  originally  procured  by  fraud  and  undue  influence. 

iNGAPAcrrr  to  make  a  Will  may  be  inferred  by  the  jury  from  facts  an- 
terior and  subsequent  to  its  execution,  where  there  is  no  evidence  of 
such  infirmity  at  the  time  of  execution,  and  the  subscribing  wxUiuimi 
are  uncontradicted. 

Book  Entbies  made  by  the  Testatob  may  be  evidence  in  favor  of  his 
sanity,  but  not  conclusive,  and  the  jury  must  determine  its  weight 

Instbgctions  as  to  Facts. — ^The  court  are  not  bound  to  chszga  the  jar) 
whether  any  facts  have  been  given  in  evidence  raising  a  legal  piesomp* 
tion  of  fraud  sufficient  to  invalidate  a  will;  but  can  only  instruct  them 
as  to  the  law  upon  certain  facts,  if  they  should  find  them  well  proved. 

Abstbact  Instbuotions. — The  court  are  not  bound  to  answer  afastnet 
questions. 
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IxwEBMSCsa  ov  MxNTAL  LfviBiaiT  ntOK  CoNVBBBAXioKB  with  the  testator 
cannot  be  dzvwn  without  diadoBiiig  to  the  jury  the  nature  of  the  oon- 
▼enationB. 

£]KBOB  to  the  common  pleas,  in  an  action  of  ejectment  brought 
fay  Mary  Smith,  defendant  in  error,  against  William  B.  Irish, 
the  plaintiff  in  error.  The  parties  respectiTely  claimed  under 
two  urills  of  Captain  Nathaniel  Irish,  their  father.  That  under 
which  the  plaintiff  in  error  claimed,  was  contested  on  the 
ground  of  incapacity  of  the  testator,  and  fraud  in  procuring 
it.     The  facts  are  sufficiently  stated  in  the  opinion. 

Baldwin,  for  the  plaintiff  in  error,  cited  Snyder  t.  Snyder,  6 
Biim.  487  [6  Am.  Dec.  498];  Phill.  Et.  51;  2  Boot,  803;  2  Bay, 
448;  4  Desau.  Eq.  274;  Ansty  ▼.  Dowsing,  2  Str.  1258;  Wynd- 
ham  V.  Cheiwynd,  1  W.  Bl.  95,  98;  3  Mass.  286,  880;  9  Id.  227; 
Law  V.  Jcliffe,  1  W.  Bl.  865. 

Biddle,  for  the  defendant  in  error,  cited  Phill.  Et.  85,  86,  88, 
282;  Miles  v.  CTHara,  1  Serg.  k  B.  82,  1  Day,  41,  note,  56,  89; 
2  Johns.  24,  30;  Phelps  v.  HariweU,  1  Mass.  71;  5  Johns.  144, 
158;  4  Id.  230;  SweiUser  v.  Meese,  6  Binn.  500;  CommonweaUh 
T.  WoelptT,  3  Serg.  &  B.  29  [8  Am.  Dec.  628];  2  Eq.  Ab.  407; 
Edge  v.  Usher,  1  Pet.  163;  Powell  on  Dev.  70;  Walmedey  v. 
B/ead,  1  Yeates,  87. 

By  Court,  Tilohhan,  C.  J.  This  is  an  ejectment  brought  by 
Mary  Smith  against  Wm.  B.  Irish.  The  plaintiff  and  defend- 
ant are  children  of  Captain  Nathaniel  Irish,  deceased,  and  both 
claim  under  their  father's  will.  But  the  question  is,  what  was 
his  will  ?  Different  writings  are  set  up.  The  plaintiff  claims 
under  a  writing  dated  the  twenty-first  of  July,  1813;  the  de- 
fendant under  one  dated  the  seventh  of  November,  1814.  The 
will  of  1814  was  proved,  and  recorded  in  the  register's  office  on 
the  twenty-fourth  of  September,  1816,  soon  after  the  death  of 
the  testator;  that  of  1813  was  never  offered  for  probate.  On 
the  trial  of  the  cause  in  the  court  below,  various  exceptions 
were  taken  by  the  defendant's  counsel  to  the  opinion  of  the 
court,  both  on  points  of  evidence  and  in  the  charge  to  the  jury, 
all  of  which  are  now  to  be  reviewed. 

1.  The  first  exception  was  to  the  admission  of  Mary  Irish,  the 
widow  of  Nathaniel  Irish,  as  a  witness  for  the  plaintiff,  who 
offered  her  for  the  purpose  of  proving  that  the  testator,  at  the 
time  of  executing  the  will  of  1814,  was  not  of  sound  mind  and 
memory.  She  was  objected  to  on  the  ground  of  interest,  hav- 
ing, it  was  said,  a  greater  interest  in  the  will  of  1813  than  that 
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of  1814.  At  the  time  the  witness  was  offered,  the  will  of  1818 
had  not  been  read,  so  that  it  ooold  not  appear  what  interest  she 
took  under  it.  Clearly,  therefore,  the  objection  of  interest 
was  not  good  at  that  period.  But  the  will  of  1813  being  after- 
wards read,  in  the  course  of  the  trial,  the  exception  was  re- 
newed, and  the  court  was  requested  to  charge  the  jury  that  thej 
were  to  pay  no  regard  to  the  testimony  of  Mrs.  Irish.  The 
president  of  the  court,  in  his  charge  to  the  jury,  adverted  to 
this  exception,  and  observed  that  it  by  no  means  appeared  that 
Mrs.  Irish  was  interested;  on  the  contrary,  she  had  brought  an 
action  of  dower  in  her  husband's  land,  from  which  it  would 
seem  that  she  did  not  claim  under  his  will.  But  whether  ahe 
did  or  not,  it  does  not  appear  to  us  whether  she  would  haTe 
taken  a  greater  interest  under  one  will  or  the  other,  or  whether 
it  would  have  been  more  for  her  interest  that  her  husband 
should  have  died  intestate.  We  have  not  sufficient  data  to  de- 
cide on  which  side  her  interest  lay;  and  therefore,  we  cannot 
say  that  there  was  error  in  rejecting  her.  Before  we  could 
come  to  that  decision  we  must  be  satisfied  that  it  was  her  inter-> 
est  to  destroy  the  will  of  1814. 

2.  The  second  exception  was  to  the  matter  of  Mrs.  Irish's 
evidence.  It  was  proposed  to  prove  by  her  that  in  consequence 
of  a  paralytic  stroke  some  time  before  the  making  of  the  will 
of  1814,  the  testator's  intellects  were  much  impaired,  and  oon- 
tiuued  so  until  the  time  of  the  execution  of  that  will,  and  after- 
wards. It  was  contended  that  the  evidence  should  be  confined 
to  the  time  of  the  execution  of  the  will.  There  is  no  doubt 
that  the  validity  of  a  will  depends  on  the  state  of  the  intellect 
at  the  time  of  its  execution.  But  how  is  that  to  be  ascertained? 
Great  regard  is  to  be  paid  to  the  subscribing  witnesses,  and  to 
the  testimony  of  others  who  might  happen  to  be  present  at  the 
time  of  execution.  But  to  exclude  all  other  testimony  would 
be  altogether  unreasonable.  If  no  witnesses  are  admitted  bat 
those  present  at  the  execution,  and  they  are  base  enough  to 
perjure  themselves,  it  will  be  impossible  to  set  aside  a  will  made 
by  a  man  of  unsound  mind.  But  besides  soundness  of  mind 
being  but  matter  of  opinion,  the  subscribing  witnesses  may  be 
mistaken,  though  they  are  men  of  integrity.  If  others  of  equal 
integrity  and  understanding  had  seen  the  testator  an  hour  be- 
fore and  an  hour  after  the  execution  of  the  will,  and  were  of 
opinion  that  he  was  non  compos^  in  consequence  of  a  disorder 
not  generally  subject  to  intermissions,  and  supported  this  opin* 
ion  by  relating  the  words  and  actions  of  the  testator  which  in« 
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daced  them  to  then  think  him  of  unsound  mind,  it  T^ould  surely 
be  proper  that  the  jury  should  hear  those  T^itnesses,  in  order  to 
form  a  judgment  of  their  own  as  to  the  state  of  mind  at  the 
moment  of  execution.  So  as  to  the  evidence  offered  in  this 
case.  If  it  were  dearly  proved  that  a  considerable  time  before 
the  making  of  this  will,  the  testator,  in  consequence  of  a  para- 
lytic affliction,  was  so  disordered  in  his  intellects  as  to  be  in- 
capable of  transacting  any  kind  of  business,  and  so  continued 
until  after  the  execution  of  the  will,  it  would  surely  afford  a 
strong  probability  that  he  was  incapable  of  devising  at  the 
time  of  execution.  To  exclude  such  evidence  would  be  to  shut 
oat  the  light  of  truth,  and  compel  the  jury  to  rest  their  faith 
on  the  subscribing  witnesses  in  a  matter  which  admitted,  and 
even  called  for,  other  testimony.  I  am  of  opinion,  therefore, 
that  the  evidence  was  rightly  received. 

3.  The  counsel  for  the  defendant,  on  the  cross-examination  of 
Mrs.  Irish,  offered  to  ask  her  '*  whether  she  had  not  accepted  of 
a  devise  under  the  will  of  1814."  This  question  was  objected  to 
by  the  counsel  for  the  plaintiff  as  irreleyant,  and  the  court  would 
not  permit  it  to  be  put. 

The  question  had  no  relation  to  the  sanity  of  the  testator,  but 
siill  it  might  be  proper  to  ask  it.  The  witness  had  given  evi- 
dence of  several  facts  within  her  own  knowledge,  showing  the 
weakness  of  the  testator's  intellect,  and  indeed  her  whole  evi- 
dence tended  to  that  point.  It  was  material,  therefore,  for  the 
defendant,  on  whom  her  evidence  had  borne  very  hard,  to  show 
from  her  own  mouth  that  her  words  and  actions  were  at  vari- 
ance. Here  acceptance  of  a  devise  was  some  evidence  of  her 
opinion  that  the  testator  was  of  sound  mind.  Supposing  hbr  to 
be  a  woman  of  integrity,  she  ought  not  to  have  accepted  any- 
thing under  a  will  which  she  thought  her  husband  incapable  of 
making.  But  if  she  really  thought  him  capable,  her  testimony 
would  have  less  weight  with  the  jury.  It  appears  to  me  that  her 
answer  to  the  question  proposed  might  have  an  effect  on  her 
credibility,  and  therefore  the  defendant  was  entitled  to  it.  I 
am  of  opinion,  therefore,  that  in  the  rejection  of  this  question 
there  was  error. 

4.  The  court  admitted  Mrs.  McCullough,  a  daughter  of  the 
testator,  to  be  sworn  as  a  witness  for  the  plaintiff,  although 
it  was  objected  by  the  defendant  that  she  was  interested  in  the 
destruction  of  the  will  of  1814,  because  she  would  have  gained 
more  by  the  will  of  1813,  or  even  by  intestacy*  This  is  precisely 
the  objection  that  was  made  to  Mrs.  Irish,  and  must  receive  the 
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same  answer.  The  fact  of  her  gaining  more  in  one  way  than 
another  does  not  appear  in  this  court.  It  was  neither  proved 
in  the  court  below  nor  admitted.  There  was  no  error,  there- 
fore, in  admitting  her  as  a  witness.  It  will  be  understood,  how- 
ever, that  I  give  no  opinion  whether  Mrs.  Irish  and  Mrs.  Mc- 
CuUough  would  have  been  competent,  in  case  their  interest  had 
been  established  by  satisfactory  evidence. 

5.  The  defendant's  counsel  offered  in  evidence  sandxy  entries 
in  the  handwriting  of  the  testator,  in  his  books  of  account,  in 
order  to  show  that  he  was  capable  of  transacting  business.  The 
evidence  was  rejected  by  the  court,  not  because  it  was  improper 
in  itself,  but  because  it  was  offered  at  an  improper  time,  viz, 
during  the  examination  of  one  of  the  plaintiff's  wiluesses,  which 
would  be  interrupted  by  it.  But  the  counsel  was  told  that  at  a 
proper  time  the  evidence  might  be  given.  Undoubtedly  this 
was  right.  The  court  is  to  take  care  that  the  trial  be  conducted 
with  order  and  regularity,  and  it  would  manifestly  tend  to  dis- 
order if  witnesses  were  to  be  interrupted  in  their  evidence  by 
the  introduction  of  contradictory  evidence  on  the  other  dde. 

6.  The  court  permitted  the  plaintiff*8  counsel  to  ask  Jane  Han- 
cock, one  of  the  witnesses,  ''whether  she  knew  whether  or  not 
the  eye-sight  of  the  testator  was  good  enough  to  have  enabled 
him  to  recognize  her,  when  near  to  her,  if  his  mind  had  been 
right?"  There  was  nothing  improper  in  this  question.  If  the 
testator  did  not  know  the  witness,  and  this  was  not  owing  to 
defect  in  the  organ  of  vision,  it  would  have  been  strong  evidence 
of  imbecility  of  mind. 

7.  The  court  permitted  the  following  testimony  to  be  given 
by  Boyle  Irwin,  though  objected  to  by  the  defendant's  counsel: 
"  I  visited  him  (the  testator).  He  would  look  at  me  with  a  vacant 
stare.  After  speaking  with  him,  and  telling  him  who  I  was,  ho 
would  answer.  His  countenance  and  appearance  indicated 
childishness."  I  think  the  evidence  was  very  proper.  The 
countenance  gives  strong  indications  of  the  state  of  the  mind. 
What  the  countenance  is,  is  matter  of  fact,  depending,  to  he 
sure,  in  some  measure,  on  opinion.  All  men  would  not  form 
the  same  opinion  of  the  same  countenance.  One  might  think 
it  indicated  childishness,  another  not.  But  that  is  no  reason 
the  evidence  should  be  excluded.  The  jury,  in  such  cases, 
must  depend  something  on  the  intelligence  displayed  by  the 
witnesses,  in  the  course  of  their  examination.  Physicians  are 
not  the  only  persons  capable  of  judging  of  the  countenance. 
▲  simple  idiot,  no  man  could  mistiJce;  nor  would  there  be  mneh 
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difBcoltj  in  peroeiving  yeiy  great  weakness  of  inielleot,  short  of 
pare  idiocy. 

8.  The  following  evidence  of  Thomas  Leggit  was  excepted  to 
by  the  defendant's  counsel,  but  admitted  by  the  court:  ''  Mrs. 
Irish  observed,  in  the  presence  of  her  husband,  sitting  at  the 
table,  that  Captain  Irish  did  not  attend  to  business,  that  he  was 
incapable— he  said  nothing."  It  is  to  be  remarked,  that  this 
witness  came  to  the  testator's  house  to  pay  his  rent,  and  paid 
it^  not  to  the  testator,  but  his  son,  the  defendant;  and  this  con- 
versation happened  at  the  supper  table.  The  evidence  is  proper. 
It  is  not  to  be  supposed  that  Mrs.  Irish  would  have  said  a 
thing  of  this  kind  to  her  husband's  face,  unless  she  had  thought 
him  incapable  of  business;  and  his  making  no  answer,  was 
some  evidence  of  incapacity.  The  jury  would  give  it  the  weight 
it  deserved.  There  might  be  reasons,  to  be  sure,  which  might 
induce  the  testator  to  be  silent,  though  he  were  very  capable  of 
contradicting  what  had  been  said.  A  man  may  not  like  to  enter 
into  an  altercation  with  his  wife,  in  presence  of  a  stranger. 
But  it  was  a  circumstance  proper  to  be  laid  before  the  jury; 
and  if  corroborated  by  other  circumstances,  might  not  be  un- 
important 

9.  Mr.  Wilkins,  coun^l  for  the  plaintiff,  having  given  evi- 
dence to  impeach  the  will  of  1814,  and  having  read  in  evidence 
the  will  of  1813,  offered  in  evidence  a  cancelled  will,  in  the 
handwriting  of  the  testator,  dated  the  fifth  of  November,  1810, 
for  the  purpose  of  showing  that  when  the  testator  was  indisputa- 
bly of  sound  mind,  his  intentions  were  to  dispose  of  his  estate 
among  his  family  in  the  same  manner  as  he  did  by  the  will  of 
1813;  and  also  for  the  purpose  of  showing  that  when  the  testa- 
tor meant  to  cancel  a  will,  he  struck  out  his  name  from  the 
bont  of  it,  a  circumstance  which  was  omitted  in  the  will  of 
1813.  The  paper  offered  in  evidence  was  admitted  to  be  in  the 
handwriting  of  the  testator,  and  found  among  his  papers.  This 
evidence  was  excepted  to  by  the  defendant,  but  admitted  by  the 
court.  I  cannot  see  any  good  reasons  for  excepting  to  this  evi- 
dence. 

The  vnll  of  1814  was  impeached  on  two  grounds:  1.  For 
the  incapacity  of  the  testator;  2.  Because  it  was  obtained  by 
fraud  and  improper  management.  In  both  points  of  view,  it 
was  proper  for  the  jury  to  be  informed  what  had  been  the  tes- 
tator's intentions,  when  his  intentions,  when  his  understanding 
was  unquestionable,  and  when  he  was  unassailed  by  family  in- 
trigue.    If  he  afterwards  made  a  different  disposition^  when 
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weakened  by  disease,  without  some  reason  to  be  shown  by  Uie 
defendant,  it  was  a  ciroomstance  which,  oombined  with  otfaars» 
might  not  be  unworthy  of  attention.  It  might  not  be  of  moeh 
weight  by  itself,  and  it  admitted  of  explanation,  but  it  cer- 
tainly went  for  something.  It  is  from  a  collection  of  small  cir- 
oumstances  that  a  mass  of  weighty  evidence  is  often  prodoced. 
On  the  trial  of  the  will  of  the  late  Judge  William  Bradford, 
before  me,  at  nisi  prius,  at  Philadelphia,  which  was  much  con* 
tested  by  very  able  counsel,  it  was  thought  material  to  show  his 
intention,  at  different  periods,  with  respect  to  the  disposition 
of  his  property.  The  evidence  was  admitted,  and  I  have  never 
heard  the  propriety  of  the  admission  questioned.  I  have  no 
doubt,  that  in  the  case  before  us,  the  court  decided  ooirecilj. 

Having  gone  through  all  the  exceptions  on  points  of  evidence, 
I  will  now  consider  those  to  the  charge,  which  are  six  in  num- 
ber: 

1.  The  court  was  requested  to  charge, ''that  in  case  of  a  recov- 
erable instrument,  such  as  a  will,  having  been  obtained  by  fraud, 
chanceiy  will  not  interfere,  except  under  particular  circum- 
stances."   The  court  charged,  ''that  in  such  case,  chanceiy 
would  not  grant  relief,  where  the  party  from  whom  the  instru- 
ment was  obtained,  had  a  fair  opportunity  of  revoking  it;  but 
that  relief  would  be  granted,  where  there  had  not  been  a  lair 
opportunity  of  exercising  the  power  of  revocation.''  This  charge 
was  correct.    Where  a  man  retains  a  revocable  instrument, 
with  full  opportunity  of  revoking  it,  and  does  not  revoke  it, 
there  is  a  strong  presumption,  that  he  wishes  it  to  stand, 
though  at  first  it  might  have  been  unfairly  obtained  from  him. 
But  there  is  no  such  presumption,  where,  soon  after  the  execu- 
tion of  the  instrument,  he  is  taken  ill  and  dies;  or  where,  from 
the  time  of  execution  to  his  death,  his  intellects  were  too  weak 
to  judge  of  the  propriety  of  revocation.    It  was  for  the  jury  to 
decide  whether  Captain  Irish  was  in  such  a  state  of  mind,  as 
enabled  him  to  judge  of  the  expediency  of  cancelling  the  will 
of  1814,  supposing  it  to  have  been  obtained  from  him  by  fraud 
or  undue  influence. 

2.  The  court's  opinion  was  requested,  "Whether  the  juiy 
could  infer  the  testator's  incapacity,  at  the  time  of  executing 
his  will,  from  facts  anterior  to  the  will."  The  answer  of  the 
court  was,  that  the  plaintiff  must  fail  in  her  action,  "unless 
she  brought  down  the  proof  of  incapacity  to  the  precise  time  of 
making  the  will."  This  was  not  exactly  an  answer  to  the  ques- 
tion proposed.    The  court  might  have  gone  further,  and  said, 
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that  the  jaxy  might  infer  incapacity  from  anterior  facts.  It  ia 
Teiy  clear,  that  stioh  strong  proof  may  be  exhibited  of  mental 
derangement  of  a  permanent  nature,  a  short  time  before  and 
after  the  execution  of  the  will,  as  would  leave  the  jury  in  no 
donbt  of  derangement  at  the  moment  of  execution.  In  cases 
of  this  kind,  a  good  deal  would  depend  on  the  character  of  the 
sabrcribing  witnesses,  both  for  intelligence  and  integrity.  If 
they  were  defective  in  either,  their  evidence  would  not  have 
mncb  weight.  We  have  known  instances,  where  they  have 
been  parties  to  the  fraud,  and  been  guilty  of  perjury.  Such 
was  the  case  of  Law  ▼.  JoLiffe,  And  eyen  when  the  subscribing 
witnesses  are  men  of  integrity  and  good  understanding,  being 
often  called  on  a  sudden  to  sign  their  names,  and  haYing  littie 
intercourse  with  the  testator,  they  have  much  less  opportunity  of 
knowing  the  state  of  his  inteUect,  than  his  physicians  and 
friends,  who  have  been  in  habits  of  intimacy,  and  had  constant 
access  to  him. 

3.  The  court  was  requested  to  charge  the  juxy, ' '  whether  or  not 
they  could  legally  infer  capacity  to  make  a  will,  during  the  time 
the  testator  made  the  entries  in  the  books,  which  had  been  given 
in  evidence."  The  court  charged,  "that  the  entries  in  the 
books  were  a  circumstance  in  favor  of  sanity  of  mind,  but  not 
conclusive/'  Undoubtedly  they  were  not  conclusive.  Nor  was 
it  for  the  court  to  say  what  weight  they  carried.  Whether  the 
entries  were  properly  made,  of  what  nature  they  were,  and 
what  degree  of  intellect  it  required  to  make  them,  were  matters 
for  the  consideration  of  the  jury.  And  if  they  were  of  opinion 
that  they  were  not  sufficient  to  outweigh  the  other  evidence, 
showing  the  testator's  incapacity,  it  was  not  within  the  province 
of  the  court  to  control  them. 

4.  The  court  was  required  to  instruct  the  jury,  *'  whether  any 
facts  had  been  given  in  evidence  from  which  a  legal  presump- 
tion of  such  fraud  could  be  raised,  as  was  sufficient  to  invali- 
date the  will  of  1814."  The  court  charged,  "that  it  was  not 
for  them  to  say  whether  the  evidence  was  sufficient  to  satisfy 
the  jury  that  the  will  was  obtained  by  fraud."  The  charge  was 
right.  The  court  could  not  say  what  fact  had  been  sufficientiy 
proved.  When  a  case  comes  before  the  court,  in  which  the 
facts  are  stated,  fraud  may  be  matter  of  law.  But  while  it  is 
before  the  jury,  it  cannot  appear  to  the  court  what  the  facts 
are;  and  the  most  they  can  do  is  to  instruct  the  jury  what  the 
law  would  be,  in  case  the  jury  should  be  of  opinion  that  certain 
facts  were  well  proved. 
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5.  The  opinion  of  the  court  was  asked,  ' '  whether  where  theie 
is  no  evidence  of  infirmity  of  mind  at  the  time  of  the  ezeeation  of 
the  will  and  the  eubscribing  witnesses  are  uncontradicted,  infirm- 
ity can  be  inferred."  The  question  was  answered  in  the  affirma- 
tive, and  very  properly,  for  reasons  which  I  have  already  given. 
It  was  an  abstract  question,  however,  which  the  court  was  not 
bound  to  answer.  It  did  not  apply  to  the  matter  in  issue,  be- 
cause a  great  deal  of  evidence  had  been  given  in  contiadietion 
to  the  subscribing  witnesses,  by  direct  implication.  For,  where 
those  witnesses  swear  to  their  belief  of  the  testator's  sanity,  at 
the  time  of  executing  the  will,  and  others  swear  to  facts  at 
a  different  period,  which  have  a  strong  bearing  on  the  sanity  at 
the  time  of  execution,  the  subscribing  witnesses  are,  in  fact, 
contradicted. 

6.  The  last  question  proposed  to  the  court  was,  ''whether 
an  inference  of  infirmity  can  be  drawn  from  a  witness  saying 
that  answers  were  given  by  the  testator  to  a  question  or  ques- 
tions proposed  to  him,  without  stating  the  questions  and 
answers."  The  court  was  of  opinion  '*  that  facts,  and  not 
conclusions  from  facts,  must  be  testified;"  by  which,  I  sup- 
pose, they  meant  that  the  inference  of  infirmity  could  not  be 
drawn,  unless  the  questions  and  answers  were  disclosed  to  the 
jury,  from  which  they  might  be  enabled  to  judge  for  them- 
selves. This  opinion  was  favorable  to  the  defendant,  and 
therefore  he  cannot  complain  of  it.  I  have  now  gone  through 
the  whole  assignment  of  errors,  and  am  of  opinion  that  there  is 
no  error  in  the  record,  except  in  the  rejection  of  the  question 
proposed  by  the  defendant's  counsel  to  Mrs.  Irish — ^whether 
she  had  not  accepted  of  a  devise  under  the  will  of  1814  ?  That 
was  an  error,  and  therefore  the  judgment  must  be  reversed^ 
and  a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Testator's  Saioty — TiiiB  to  which  Psoor  muot  bx  GoimKXD.— The 
foregoing  case,  while  it  admits  that  the  tme  question,  where  the  probate  of  a 
will  is  resisted  on  the  ground  of  incapacity  on  the  part  of  the  testator,  is  what 
was  his  mental  condition,  at  the  time  of  the  execution  of  the  instrument, 
nevertheless  shows  that  the  correct  determination  of  this  question  may  be 
aided  by  proof  of  the  testator's  mental  condition  at  other  times.  In  this  case 
it  was  shown  that  the  intellect  of  the  testator  had  been,  some  time  pre- 
viously, much  impaired  by  a  paralytic  stroke.  The  mere  fact  that  the  testa- 
tor had,  from  such  a  stroke,  been  rendered  unsound  in  mind,  does  not  wamnt 
an  instruction  to  the  jury  that  he  should  be  presumed  to  be  incompetent  to 
make  a  will  executed  by  him  four  months  subeequently.  Where  mental  qb- 
soundness  is  produced  by  some  condition  which  may  be  temporary  in  its 
effects,  there  is  no  presumption  in  favor  of  its  continuance,  and  he  who 
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to  establish  the  mental  onsoandneM  of  the  former  sufferer  must  do  so  hy 
affirmatiTe  proofs:  Irish  v.  Newell,  62  IlL  196;  a  C.  14  Am.  Rep.  79;  Hix  ▼. 
WJuttemore^  4  Met.  545.  But  no  doubt  the  previous  condition  of  the  testator'* 
mind  would,  in  connection  with  other  circumstances  tending  to  prove  mental 
bcapadty,  be  a  proper  matter  for  the  consideration  of  the  jury.  The  condi- 
tion of  the  testator's  mind  long  subsequent  to  the  execution  of  the  will  has 
been  permitted  to  be  proven  in  some  cases:  WUkmson  v.  Pearmm,  23  Pa.  St. 
117.  But  the  better  rule  is  that  "in  the  proof  of  insanity,  though  the  evi- 
dence must  relate  to  the  time  of  the  act  in  question,  yet  evidence  of  insanity 
unmediately  before  or  after  the  time  is  admissible  :'*  2  GreenL  Ev. ,  sec.  690; 
Nathx,  Hum,  116  Mass.  237. 

WnsEssBa  to  Prove  iNSAKmr. — The  attesting  witnesses  may  unques- 
tionably testify  to  their  opinion  regarding  the  sanity  of  the  testator  at  the  time 
of  the  execution  of  the  will:  2  Greenl.  Ev.,  sec.  691;  Logan  v.  MeOinnis,  12 
Fa.  St  27;  Pideock  v.  PoUer,  63  Id.  342.  Whether  non-professional  wit- 
Desses  may  give  their  opinion  of  the  testator's  sanity,  is  still  a  doubtful 
question.  Certainly  they  can  not  be  called  to  state  their  opinion  of  a  hypo- 
thetical case:  Dunham's  Appeal,  27  Conn.  192.  The  better  opinion,  and  the 
one  which  is  constantly  gaining  ground,  is  that  non-professional  witnesses 
who  have  observed  the  conduct  of  the  testator,  may  testify  what  that  conduct 
waa^  and  may  further  state  what,  as  the  result  of  such  observation,  was  the 
opinion  produced  in  their  minds  concerning  his  sanity:  Ncuth  v.  Iluni,  116 
Mass.  237;  Barker  v.  Comms,  110  Id.  477;  Clapp  v.  Fullerton,  34  N.  Y.  105; 
Wharton  Ev.,  sees.  451, 1254;  Dennia  v.  Weeks,  51  Gea  24;  Hardy  v.  MerrUl, 
56  N.  H.  227;  S.  C.  22  Am.  Rep.  441,  overruling  fHaie  v.  Pike,  49  N.  H.  390. 
In  many  cases  the  opinions  of  unprofessional  witnesses  have  been  received  with* 
out  objection  to  their  competency:  Wogan  v.  Small,  11  S.  &  E.  141;  Dow  v. 
Clark,  3  Hagg.  574;  EagUton  v.  Kingston,  8  Ves.  438.  See  notes  to  DkJanaon 
V.  Barber,  6  Am.  Dec  58,  and  to  Rambler  v.  Tryon,  10  Id.  449. 

Bsusv  AoAcrarr  Fkaudulknt  Will. — ^The  court,  in  Irish  v.  SmUh,  in- 
structed the  jury  that  chancery  would  relieve  against  a  will  obtained  by 
fnnd,  where  there  had  not  been  a  fair  opportunity  of  exercising  the  power  of 
revocation;  and  this  charge  was,  on  appeal,  pronounced  correct.  This  doc- 
trine was  formerly  recognized  to  a  considerable  extent.  The  latter  decisions 
hate,  however,  overthrown  it.  Where  a  will  is  admitted  to  probate,  in  a 
court  which  is  authorized  to  determine  whether  it  is  properly  executed,  the 
giant  of  probate  is  a  conclusive  adjudication,  which,  if  not  reversed  on 
appeal,  or  set  aside  in  some  other  mode  provided  by  law,  remains  forever 
binding  upon  all  parties.  It  can  neither  be  avoided  in  a  collateral  action, 
nor  set  aside  or  annulled  in  chancery:  Freeman  on  Judgments,  sec.  608. 
Bat  even  where,  as  in  England,  a  ynH  of  real  estate  need  not  be  probated, 
equity  will  not  relieve  against  it  on  the  ground  of  fraud  perpetrated  on  the 
teeUtor:  AUen  v.  McPlterson,  1  Ph.  Ch.  133;  1  Ho.  Lds.  Cas.  191;  note  tc 
Sec.  184,  Story's  Eq.  Jur.;  Jones  v.  Jones,  7  Price  Ex.  663;  Pemberton  v. 
PemberUm,  13  Ves.  290;  Stale  v.  MeQlynn,  20  CaL  234;  CoUon  v.  Ross,  2 
Pai  Ch.  396;  OingeU  v.  Home,  9  Sim.  539;  Gaines  v.  Chew,  2  How.  U.  a 
645;  3  Redfield  on  WiUs,  59. 

See  Jackson  v.  Knifen,  3  Am.  Dec  390,  and  note  upon  the  question,  when 
the  declarations  of  the  testator  are  admissible  to  show  a  revocation  of  a  will* 
or  that  it  was  obtained  by  fraud  or  mistake,  or  that  he  was  insane,  or  to 
profe  the  oontents  of  a  lost  will:  See,  also,  Reel  v.  Reel,  9  Id.  632. 
Am.  2>sa.  Tol.  ZI--A3 
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Cooper  v.  Smitii. 

rMnanoH  or  EnGOEMDrr.— To  Bostain  ftdeclantioii  in cjaefaiMnt to wfaicb 
the  general  inne  U  pleaded,  it  must  appear  that  the  defendant  dit- 
pOMOflflod  the  plaintiff^  or  was  in  the  aotoal  poaeoMion  of  the  land. 

Tm  HHJUOFf^B  BBTtrBN  in  an  action  of  ejectment  is,  nnder  the  act  reZatin^ 
thereto,  bot  prima  faeie  evidence  of  the  poaseasion  of  a  defendant, 
whether  hia  name  be  in  the  writ  or  be  added  by  the  aheri£ 

rOBMBBioy  uissBB  THE  BTATUTB  OF  LDHTATiONS,  to  present  ft  xeoovesy  or 
▼eat  a  right,  mnat  be  aotnal,  oontinned,  adyeree,  and  ezdnaive. 

An  basekbnt  claimed  out  of  the  land  of  another  can  not  be  the  anbjeet  of 
the  fltatnte  of  limitationa,  for  it  ia  not  oonatant,  exdnaiTe,  and  advene. 
Bnt  a  continued,  ezduaive  poaaeaaion  and  enjoyment  with  the  acqniet> 
cenoe  of  the  owner  of  the  inheritance  for  the  time  preacribed  by  the 
atatnte  of  limitations,  ia  evidence  from  which  the  Juxy  may  prwnme  a 
rij^t  to  the  eaaement,  by  grant  or  otherwiae. 

Writ  of  error.  The  defendant  in  error»  Smith,  brought  an 
action  of  ejectment  against  Cooper  and  Bobb,  to  reoorer  a 
piece  of  land  bounded  on  the  Youghiogany.  The  plaintiff  de- 
duced title  by  location,  patent,  and  surrey,  from  Francis  AUi- 
son.  Defendant  Bobb  pleaded  not  guilty,  with  leave  to  take  a 
special  defense,  and  Cooper  came  in  as  landlord,  and  set  up  the 
special  defense  that  he  was  possessed  of  a  ferry  across  the 
Youghiogany,  where  a  certain  public  highway^crossed  the  river, 
at  a  point  near  the  lands  mentioned,  and  was  entitled  to  land 
his  boats  on  the  premises  in  question.  These  premises  con- 
sisted of  a  strip  of  land  along  the  bank  of  the  river,  ten  feet 
wide  and  fifty  feet  long.  Bobb  had  iised  the  feny  for  five  or 
six  years,  and  had  occupied  a  house  belonging  to  one  Snmial, 
who  rented  the  land  from  Allison  in  1798.  Sumral  had  lived 
on  a  tract  of  land  adjoining  Allison's  in  1775,  and  tended  the 
ferry,  which  was  always  known  as  Sumral's  ferry.  Evidence  as 
to  the  use  of  the  strip  of  land  in  question  was  contradictory,  it 
appearing  that  at  different  times  persons  claiming  under  Alii* 
son,  as  well  as  under  Sumral,  had  used  it;  and  letters  were 
produced  to  show  a  recognition  by  Sumral  of  Allison's  right 
thereto.  Defendants  endeavored  to  establish  a  right  by  virtue 
of  the  statute  of  limitations,  and  under  an  act  of  the  assembly 
of  March  11,  1784. 

The  jury  was  charged  that  to  protect  a  possession  under  the 
statute  of  limitations,  it  must  be  actual,  not  constructive,  and 
uninterrupted;  that  an  easement  was  created  by  grant,  and  a 
constant  acquiescence  in  the  enjoyment  of  the  easement  for 
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twenty-one  years  was  pieBumptive  that  the  privilege  bad  been 
granted,  and  the  law  woald  not  suffer  it  to  be  disturbed.  The 
jnry  were  further  charged  that  the  act  of  the  assembly  gave 
pennission  to  feiiy  and  to  land  boats  on  the  public  highway, 
bat  not  upon  the  lands  of  an  individual  without  his  consent. 

A  bill  of  exceptions  was  taken  and  sealed.  Verdict  for  the 
plaintiff  below. 

Alexaruler,  for  the  plaintiff  in  error. 

Foster,  contra. 

By  Court,  Duugah,  J.  The  action  of  ejectment  is  one  of 
possession;  and  it  is  no  bar  to  a  recovery  that  another  possesses 
a  right  of  way,  or  other  easement,  for  the  owner  of  the  soil  may 
maintain  an  ejectment  for  land  over  which  a  highway  is  laid 
out,  because,  though  the  public  have  a  right  to  pass  over  it,  yet 
the  freehold  ^nd  all  the  profits  belong  to  the  owner,  and  he 
may  use  it  any  way  not  inconsistent  with  the  public  right  or 
easement:  Chester  v.  Alker,  1  Burr.  138,  145;  Cortelyou  v.  Van 
Brundi,  2  Johns.  857  [3  Am.  Dec.  439];  Jackson  v.  Hdihawayf 
15  Id.  447  [8  Am.  Dec.  263].  The  plaintiff  below  sued  to  re- 
cover the  possession  of  a  certain  described  tract  of  land,  the 
right  to  which  is  admitted  to  be  in  him.  If  the  defendant  did 
not  dispossess  the  plaintiff;  if  be  was  not  in  the  actual  posses- 
sion; on  the  general  issue,  the  only  plea  in  ejectment,  **  not 
guilty,"  he  might  have  defeated  the  plaintiff;  for  the  allegation 
in  his  writ  is  ''  that  the  defendant  has  in  his  actual  possession," 
etc. 

The  return  of  the  sheriff,  by  the  act  of  thirteenth  April,  1807, 
is  made  evidence  of  such  defendants  as  are  marked  served  by 
the  sheriff,  being  in  actual  possession  of  the  whole  or  part  of 
the  premises,  and  this  whether  their  names  are  in  the  writ,  or 
added  by  the  sheriff,  on  finding  them  in  possession;  but  this  is 
only  prima  facie  evidence,  and  the  defendant  may  rebut  it  by 
showing  that  he  was  not  in  possession.  This  was  a  very  neces- 
sary amendment  to  the  law;  for  under  the  ancient  form  of 
ejectment,  the  plaintiff,  though  defendant,  confessed  lease, 
entry  and  ouster,  was  frequently  taken  by  surprise  by  a  de- 
fendant calling  on  him  to  prove  his  possession.  On  the  trial, 
the  defendant,  Bobb,  appeared  and  pleaded  not  guilty,  with 
leave  to  take  a  special  defense.  When  Cooper,  the  landlord, 
was  admitted  to  become  a  defendant,  he  very  specially  defends 
as  for  a  ferry  on  the  Youghiogany  river,  where  the  great  road 
from  Somerset  intersects  the  Moimt  Pleasant  and  Bobbstown 
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road,  to  Washington,  Pennsylvania,  and  crosses  sail  riTer,  at 
or  near  the  land  mentioned  in  the  T^rit;  and  also  for  a  landing 
place  for  the  boats  and  craft  for  the  said  feny,  on  the  soath 
side  of  the  said  river,  being  fifty  feet  in  length  up  and  down 
the  said  river,  and  extending  ten  feet  from  said  river  along  said 
great  road. 

This  right  of  way,  and  of  landing  on  the  ground  of  another, 
is  claimed,  first,  under  the  act  of  March  11, 1784,  giving  John 
Sumral  a  right  to  ferry  across  Youghiogany  river.    The  act  con- 
tains this  clause:  "  Provided  always,  that  nothing  contained  in 
this  act  shall  be  construed  to  vest  a  right  in  the  said  John  Sum- 
ral, his  heirs  or  assigns,  to  land  any  boat  or  boats  upon  a  land- 
ing belonging  to  any  other  person  or  persons,  without  their 
consent  first  had  and  obtained/'  and  all  the  acts  of  assembly 
vesting  ferries  in  particular  persons,  show  the  uniform  opinion 
of  the  legislature  to  have  been,  that  to  enable  a  person  to  keep 
such  ferry,  he  must  either  hold  the  ground  where  the  ferry  is 
made,  or  obtain  the  consent  of  the  owner  of  the  land  for  that 
purpose.     In  Chambers  v.  Furey,  1  Yeates,  167,  when  the  right 
to  land  and  receive  freight  on  the  lands  of  another  on  the  banks 
of  a  navigable  stream  without  his  consent,  was  first  agitated, 
this  very  act  authorizing  Sumral  to  keep  a  ferry,  was  relied  on 
as  evidence  of  legislative  construction,  that  there  is  no  rig^t, 
custom,  or  prescription,  in  Pennsylvania,  by  which  one  man  can 
land  or  receive  freight,  on  another's  freehold,  on  the  banks  of  a 
navigable  river,  without  his  consent,  even  though  it  be  on  a 
public  highway. 

Sumral's  appears  to  be  the  first  legislative  act  granting  a  right 
to  a  ferry.  An  act  passed  the  same  day,  vestinga  feny  over  the 
Monongahela  river,  in  John  Ormsby,  with  a  special  proviso  as 
to  landing  boats  on  lands  belonging  to  others  without  their  con- 
sent first  obtained,  and  every  law  passed  since  contains  a  similar 
clause.  It  would  be  a  violation  of  the  constitution  to  deprive 
the  owner  of  the  soil  of  this  right,  and  the  legislatore  have 
always  carefully  guarded  against  such  construction  by  the  most 
explicit  declarations.  The  right  to  the  bed  of  a  navigable  river 
is  presumed  to  belong  to  the  commonwealth,  but  the  right  to 
the  adjoining  land  vests  in  the  owner  of  the  soil;  hence  arises 
the  right  to  wharves  in  the  city  of  Philadelphia,  and  other  com- 
mercial ports;  no  one  can  use  them  without  making  compensa- 
tion to  the  owner.  The  place  where  the  landing  was,  if  a  public 
highway,  in  an  action  of  trespass,  would  not  be  a  justification. 
The  position  of  the  court,  that  Sumral  might  lawfully  ferry  and 
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land  his  boats  on  the  public  road,  was  erroneonsy  for  this  was 
the  very  question  in  Chambers  v.  Furey,  and  Chief  Justice  Mc- 
KesD  and  Justice  Yeates  decided,  that  the  dedication  of  ground 
for  the  purpose  of  a  public  road,  gave  no  right  to  others  to  use 
it  without  the  consent  of  the  owners,  for  the  purpose  of  landing 
or  receiving  freight.  There  are  few  ferries  whose  landing  place 
is  not  a  public  highway,  ferries  would  become  a  property  in 
common,  subject  to  continual  strife,  and  where  the  strongest 
must  ever  prevail. 

The  common  law  to  prevent  this  confusion,  assigns  the  ex- 
dnsive  right  of  all  property  capable  of  being  so  enjoyed,  to 
some  determinate  owner.  It  has  assigned  to  the  owner  of  the 
soil,  the  right  of  landing  on  his  own  soil,  on  the  banks  of  all 
navigable  rivers.  The  late  proprietors  of  Pennsylvania  claimed 
a  right  by  prerogative  to  grant  patents  for  ferries,  but  they 
never  did  grant  a  patent  where  the  party  was  not  possessed  of 
knds  on  both  sides  of  the  water,  or  at  least  had  not  the  per« 
mission  of  the  owner  of  the  landing. 

The  defendant  sets  up  as  a  bar  the  act  of  limitations,  twenty- 
one  years'  possession.  The  possession  to  prevent  a  recovery, 
or  vest  a  right  in  the  possessor,  must  be  actual,  continued,  ex- 
clusivo.  An  easement  claimed  out  of  the  land  of  another  can 
never  be  the  subject  of  such  limitation,  for  it  is  not  constant, 
exclusive,  and  adverse.  Indeed,  the  counsel  for  the  plaintiff 
seemed  to  abandon  this  as  untenable,  and  to  rely  on  the  third 
and  fourth  errors  assigned,  which  are  in  fact'  the  same,  and 
form  but  one  point.  Ought  the  court  to  have  directed  the  jury 
from  the  enjoyment  of  this  way  and  landing,  proved  by  defend- 
ant, to  have  presumed  a  grant  of  any  easement?  And  if  the 
plamtiff  in  error  had  given  any  evidence  to  show  a  continued, 
exclusive  possession  and  enjoyment,  with  the  acquiescence  of 
the  owner  of  the  inheritance,  for  twenty-one  years,  by  way  of 
Analogy  as  to  the  time  of  the  statute  of  limitations,  the  court 
should  have  left  this  to  the  jury  as  presumptive  evidence  of  a 
right,  by  grant  or  otherwise;  and  unless  contradicted  or  ex« 
plained,  the  jury  ought  to  believe  it. 

Length  of  time  cannot  be  said  to  be  an  absolute  bar  like  a 
statute  of  limitations,  but  is  only  a  presumptive  bar  to  be  left 
to  a  jury.  This  presumption  of  grant  from  long  usage  is  for 
the  sake  of  peace  and  furtherance  of  justice.  It  cannot  be  sup- 
posed where  there  has  been  a  long  exercise  and  possession  ol 
SQch  right,  that  any  person  would  suffer  his  neighbor  to  ob- 
struct the  lights  of  his  windows,  or  render  his  house  uncomfort- 
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able,  or  to  use  a  way  for  bo  long  a  time  with  carts  and  car- 
riages, unless  there  had  been  some  agreement  between  the 
parties  to  that  effect;  but  this  principle  must  always  be  taken 
with  this  qualification,  that  the  possession  from  which  a  party 
would  presume  a  grant  or  easement,  must  be  with  the  knowl- 
edge of  the  person  seised  of  the  inheritance:  2  Saund.  175. 
The  evidence  in  this  case  is  very  far  from  proving  any  such 
possession.  It  does  not  possess  one  ingredient  of  it.  It 
was  not  a  continued,  successive,  uninterrupted  enjoyment  by 
Sumral  and  those  claiming  under  him.  He  was  the  agent  of 
Allison,  the  owner  for  some  time;  his  tenant  for  some  time; 
other  tenants  of  Allison  occasionally  used  the  ferry,  and  there 
was  at  other  times  contention  respecting  it.  Besides,  Bobb 
set  up  a  claim  directly  adverse,  had  a  survey  nutde  cutting  off  a 
small  strip,  under  the  idle  pretense  that  Allison's  survey  did 
not  come  down  to  the  water.  That  confining  him  to  bis  dis- 
tances on  his  survey,  and  to  his  marked  lines,  there  would  be  a 
vacant  spot  by  the  water  side. 

The  surveyor  marks  the  trees  on  the  bank,  but  includes  all 
to  the  water,  and  so  represents  and  returns  it.  The  river  here 
is  the  boundary  of  Allison's  survey.  The  patent  describes  tiiis 
as  his  boundary;  the  right  of  Allison  is  acknowledged  by  all, 
and  it  is  admitted  by  the  special  defense.  Nor  is  there  a  spark 
of  evidence  to  be  left  to  a  jury  to  presume  a  grant,  either  to 
Sumral  or  any  claiming  under  him;  but  it  excludes  all  presump- 
tion of  agreement,  or  grant  from  Allison,  the  owner;  he  never 
witnessed  these  intrusions,  he  never  saw  the  land,  he  never 
acquiesced  in  these  usurpations.  Every  act  of  Sumral  was  a 
trespass;  it  was  contrazy  to  the  provision  of  the  act  vesting  in 
him  the  right  of  ferry.  The  repetition  of  the  trespass  did  not 
give  a  possession  protected  by  the  act  of  limitation.  It  might 
as  well  be  contended  that  a  man  entering  into  the  woods  of  an- 
other, and  cutting  and  carrying  away  his  timber,  and  contina- 
ing  the  practice  for  twenty-one  years  or  more,  thereby  acquired 
a  right  to  the  land  by  these  vagrant  acts  of  repeated  trespass. 
The  court  are,  therefore,  clearly  of  opinion  that  the  plaintiff 
has  failed  in  supporting  any  of  the  errors  assigned.  It  might 
have  been  sufficient  to  have  decided  this  case  on  one  ground, 
that  if  the  plaintiff  in  error  had  a  right  of  easement,  the  only 
right  which  he  claims,  still  the  plaintiff  below  had  the  right  to 
the  soil  and  the  possession;  but  they  have  considered  it  proper 
to  give  an  opinion  on  all  the  errors  assigned. 

Judgment  affirmed. 
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ToAT  AX  Easkmxnt  cakkot  bb  acquired  by  the  opeiation  of  the  statate  of 
limitatioDB  aeeniB  to  be  conceded:  CorUlyou  v.  Van  Brundt,  3  Am.  Dec.  479. 
Bnt  the  effect  of  thia  rale  ia  very  much  mitigated  by  a  presumption  which 
the  courts  have  adopted,  that  where  an  easement  has  been  enjoyed  for  a 
length  of  time,  and  under  ciroamstances  which  would  be  sufficient,  under  the 
local  statute  of  limitations,  to  bar  a  recovery  of  real  estate,  the  jury  are  at, 
liberty  to  presume  that  the  easement  rests  upon  a  grant,  the  evidenoe  of  which 
liaa  been  lost:  Washburn  on  Easements,  66;  McKtlUp  v.  Mcllhermy,  4  Watts, 
^17;  £eimer  r.  Stuber,  20  Pa.  St.  458;  PostUthwaUe  v.  Payne,  8  Ind.  104;  W<»>- 
raU  ▼.  RhMids^  2  Wart.  427;  Eding  v.  WilUams,  10  Pa.  St.  126;  PUU  v.  Cox, 
43  Id.  486;  WiUon  v.  WiUtm,  4  Dev.  154;  Lam^  v.  Booth,  50  Miss.  410;  Man- 
nier  ▼.  Myers,  4  B.  Mon.  514;  Melvin  v.  Whiting,  13  Pick.  184.    Wherever 
facts  exist  which  are  sufficient  to  raise  this  presumption,  no  doubt  the  person 
ee^ing  to  avoid  the  easement  must,  on  his  iMirt,  offer  evidence  sufficient  to 
overcome  the  presumption  in  the  minds  of  the  jury:  Oarretl  v.  Johnson,  20 
Pa.  St  331;  Okuon  v.  Patterson,  29  Id.  22.     The  only  question  about  which 
there  ia  any  serious  controversy  is,  what  is  the  nature  and  force  of  the  pre- 
sumption arising  from  the  adverse  user  of  an  easement  ?    Is  the  presumption 
one  of  law,  and  therefore  conclusive,  or  is  it  a  presumption  of  fact  which  may 
be  disregarded  by  the  jury  when,  taken  in  connection  with  other  evidence,  it 
fails  to  satisfy  them  that  the  easement  was  founded  on  a  grant.    We  think 
the  better  opinion  is  that  it  is  a  mere  presumption  of  fact,  that  the  jury  may 
be  instructed  that  they  may  infer  a  grant  from  it;  perhaps,  even,  that  it  is 
their  duty  to  infer  a  grant;  but^  nevertheless,  that  they  are  not  bound  by  it, 
and  may,  if  they  choose,  find  against  the  grant,  and  consequently  against  the 
claimant's  right  to  the  easement:  Livett  v.  Wilson,  3  Bing.  115;  Parker  v. 
Foote,  19  Wend.  309;  White  v.  Chapin,  12  Allen.  519;  Warren  v.  JaeksonviUe, 
15  IIL  236,  and  cases  cited  above.    On  the  other  hand.  Judge  Poland,  in  Tracy 
v.  AtherUm,  36  Vt.  609,  says:  "  It  is  said  in  many  of  the  cases  that  this  length 
of  possession  is  only  evidence  to  be  submitted  to  the  jury.  If  by  this  is  meant 
that  where  it  is  conceded  or  proved  that  there  has  been  an  uninterrupted  pos- 
session under  claim  of  right  for  the  requisite  time,  and  this  is  not  encountered 
by  any  evidence  to  rebut  the  legal  effect  of  it,  that  it  is  a  proper  question  to 
be  submitted  to  the  jury  to  say  whether  this  gives  a  right  or  not;  it  is  not,  in 
our  opinion  collect."    Perhaps  where  water  has  been  used  "in  a  particular 
way,  for  more  than  twenty-one,  or  twenty,  or  such  other  period  of  years  as 
answers  the  local  period  of  limitation,  it  affords  conclusive  presumption  of  the 
right  of  the  party  who  shall  have  enjoyed  it^  provided  such  use  and  enjoy- 
ment be  not  by  authority  of  law,  or  by,  or  under  some  agreement  between  the 
owner  of  the  inheritance  and  the  person  who  shall  have  enjoyed  it:*'  Wash- 
bum  onEssements,  105;  CarUaU  v.  Cooper,  19  K.  J.  £q.  256;  Strieklerv.  Todd, 
10  S.  &  B.  69;  Olney  v.  Fenner,  2  R.  L  211;  Winnipiseogee  Co,  v.  Toung,  40  N. 
U.  420.    In  CSalifomia  it  has  been  held  that  a  mining  ditch  is  not  a  mere 
easement  or  incorporeal  hereditament:  Seed  v.  Sp&cer,  27  CaL  57;  and  that 
the  right  to  i»»*in*-a^ttt  goch  a  ditch  can  be  acquired  by  adverse  user:  Campbeli 
V.  ITesC,  44  GaL  646. 
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Wilson  v.  Stoner. 

[0  BEBOSAirr  k  Bawzjb,  S9.] 

A  SuBYXT  IS  NOT  EviDBNCS  without  showiiig  an  aathority  to  mako  it«  or 
proTing  that  each  anthority  existed  and  was  afterwaida  lost. 

AuTHORTTT  TO  SuHVET,  Pbbsuuftion  OF. — Poflsesaion  for  more  than  thirty 
yean  under  a  survey  in  the  handwriting  of  an  assistant  deputy  fliirv«yor» 
indorsed  "copied  for  return/'  together  with  a  memorandum  in  the  aame 
handwriting,  that  there  was  an  authority  to  make  the  sunrey,  the  liius 
of  which  are  marked  on  the  ground,  is  not  sufficient  to  raise  %  legal  pro- 
sumption  of  an  authority  to  make  the  survey. 

Writ  of  error.  Wilson  brought  an  action  of  ejectment  against 
Stoner,  claiming  under  a  warrant  in  his  own  name,  dated  the 
twenty-second  of  July,  1817,  and  survey  and  return  thereon. 
Stoner  derived  title  under  a  survey  in  the  name  of  Isaac  Baird^ 
made  by  Samuel  Lyon,  formerly  assistant  deputy  suryeyor  for 
the  district  in  which  the  lands  were  situated,  and  dated  Jan- 
uary 5,  1770.  The  survey  was  in  Lyon's  handwritings  and 
was  found  in  the  deputy  surveyor's  office.  It  was  indorsed  in 
Lyon's  handwriting,  **  copied  for  return,"  and  a  memorandum 
thereon  in  the  same  handwriting  stated  that  the  survey  was 
made  under  an  order  for  three  hundred  acres,  but  in  what  name 
or  at  what  time  did  not  appear.  No  location  or  order  was  pro- 
duced, nor  could  the  order  be  found  after  due  search.  The 
survey  was  proved  to  have  been  made  on  the  ground  and  dis- 
tinctly marked.  Defendant  also  relied  upon  acts  of  ownership 
done  upon  the  land  by  himself  and  those  under  whom  he 
claimed,  for  upwards  of  thirty  years  before  the  trial.  The 
plaintiff  objected  to  the  admissibility  in  evidence  of  the  survey 
and  the  mesne  conveyances  from  Baird  to  Stoner,  but  the  ob- 
jection was  overruled. 

The  jury  were  charged  that,  if  they  were  satisfied  that  a  reg- 
ular authority  existed  under  which  Baird's  survey  was  made, 
that  such  survey  was  regularly  made  on  the  ground,  and  the 
surveying  fees  paid,  which  fact,  from  circumstances  backed  by 
a  long  possession  under  the  survey,  might  be  presumed,  then 
the  plaintiff  ought  not  to  recover. 

Verdict  for  the  defendant.     A  bill  of  exceptions  was  sealed. 

Crawford^  for  the  plaintiff  in  error. 
Chambers,  contra. 

By  Court,  Dungak,  J.  Both  of  the  exceptions  relied  on  con- 
tain exactly  the  same  point — ^the  effect  of  length  of  time  in  pre- 
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soming  the  existence  of  a  looation  on  which  the  surrey  for  Isaac 
Baird,  under  which  the  defendant  claims,  might  have  been  made. 
The  facts  from  which  the  presumption  is  said  to  arise,  are: 
There  has  been  possession  for  more  than  thirty  years,  according 
to  the  surrey;  the  memorandum,  at  the  foot  of  which  recites, 
that  it  was  made  on  an  order  for  three  hundred  acres,  but  with- 
out mentioning  the  date  of  the  order  or  the  name  of  the  owner. 
The  Borrey  is  in  the  handwriting  of  Samuel  Lyons,  at  that  time 
an  aasistaDt  of  the  deputy  siurveyor  of  the  district,  and  has  in- 
dorsed on  it  (also  in  the  handwriting  of  Mr.  Lyon),  "  copied  for 
return;"  and  added  to  this  the  paper  is  found  in  the  office  of 
the  deputy  surveyor  of  the  district.    These  circumstances  could 
not  be  received  as  presumptive  evidence  for  the  jury  to  draw 
the  conclusion  as  matter  of  fact;  for  if  the  existence  of  the  loca- 
tion be  admitted,  some  account  of  its  loss  would  have  to  be 
given  before  secondaiy  evidence  of  its  contents  could  be  re- 
ceived, without  which  the  survey  would  be  inadmissible  for 
want  of  a  previous  authority.    Besides,  there  is  nothing  but  the 
assertion  of  the  assistant  deputy  to  show  that  the  making  of  the 
survey  was  anything  else  than  an  extra  official  act;  and  the  asser- 
tion or  declaration  of  a  deputy,  except  where  it  is  made  in  the 
dischaige  of  an  official  duty,  and  is  part  of  the  res  gesta,  as  in 
the  ease  of  a  receipt  for  fees  given  when  the  fees  are  paid,  is  not 
competent  evidence. 

But  before  the  declaration  can  be  received  as  part  of  an 
official  act,  the  act  itself  must  appear  by  evidence  aliunde  to 
have  been  official;  for  it  would  be  arguing  in  a  circle  to  say  that 
Mr.  Lyon's  assertions  are  evidence,  because  he  acted  by  au- 
thority, and  that  he  did  act  by  authority  is  proved  by  these 
assertions.  Nor  is  the  case  strengthened  by  the  circumstance 
of  Mr.  Lyon  having  been  in  the  employment  of  the  deputy,  and 
the  paper  being  found  in  the  deputy's  office.  I  would  consider 
it  to  be  the  same  if  the  survey  were  in  the  handwriting  of  the 
deputy  himself.  His  having  seen  and  recognized  the  survey 
could  give  it  no  additional  force;  it  might  be  otherwise  if  it 
were  received  in  the  land-office.  It  would  be  dangerous  to  con- 
sider every  paper  found  in  a  deputy's  office  as  official  of  course, 
whether  it  had  relation  to  the  execution  of  his  office  or  not.  His 
power  is  derivative,  and  unless  something  appear  to  raise  a  pre- 
sumption that  he  acted  by  authority,  his  act  will  not  bear  an 
official  stamp  merely  because  he  filed  the  evidence  of  it  with  his 
official  papers.  As  presumptive  evidence  to  satisfy  the  jury  of 
the  truth  of  the  facts,  therefore,  the  paper  was  in  every  view 
inadmissible. 


666  Wilson  v.  Stoneb.  [Peim. 

But  it  is  contended,  that  be  this  as  it  may,  poooooaion  haying 
accompanied  the  surrey  for  something  more  than  thirty  years, 
is  sufficient  to  raise  a  legal  presumption  of  an  authority  on 
which  it  may  rightfully  have  been  made.     Presumptions  from 
length  of  time  are  those  which  the  law  makes  without  regard 
to  what  may  have  been  the  actual  state  of  the  fact.     They  are 
conclusions  of  law,  not  of  fact;  and  neither  the  couit  nor  the 
jury  is  supposed  to  believe  what  they  take  to  be  conclusiTely 
established  as  true.    The  particular  circumstances  of  possession 
and  length  of  time  are  to  be  determined  by  the  juzy;  but  the 
inference  from  them  is  for  the  court.    This  principle  of  decision 
is  had  recourse  to  from -necessity,  because,  from  the  remoteness 
of  the  period  of  the  supposed  transactioo,  there  is  no  means  of 
ascertaining  the  actual  state  of  the  fact,  and  it  therefore  holds 
in  judging  only  of  things  which  belong  to  antiquity.    In  Eng- 
land, a  grant  may  be  presumed  against  the  crown;  but  less 
readily  than  against  an  individual.    In  this  state,  from  the  veiy 
nature  of  our  land  titles,  the  reason  of  this  difference  holds 
with  additional  force.    In  other  countries,  holding  by  permis- 
sion of  the  state  is  a  rare  circumstance;  with  us,  holding  by 
permission  under  an  implied  contract  for  a  conveyance  to  be 
executed  at  an  indefinite  period  subsequently,  is  a  common 
origin  of  title.     This  remark  is  applicable  in  a  greater  or  lees 
degree  to  every  part  of  the  state;  but  it  is  obvious  that  to  raise 
this  kind  of  presumption,  a  greater  length  of  time  will  be  re- 
quired, where  the  population  is  sparse,  and  the  possession  a 
matter  of  little  notoriety,  than  where  the  population  is  dense, 
and  possession  of  a  nature  to  arrest  the  general  attention. 

In  BHaiher  v.  The  Mvnisiera  of  Trinity  Churchy  the  land  which 
was  the  subject  of  the  presumed  grant  lay  in  the  neighborhood 
of  Philadelphia.  The  oldest  and  most  thickly-inhabited  pari 
of  the  state;  and  the  occupancy  of  it  by  the  erection  of  a  church 
on  it,  in  which  divine  service  was  regularly  celebrated,  and  by 
using  a  part  of  it  as  a  cemetery,  was  of  a  nature  so  notorious  as 
to  preclude  all  possibility  of  its  having  been  unknown  to  the 
proprietary  officers,  or  to  the  government,  after  the  proprietaiy 
estates  were  assumed  by  the  commonwealth.  Under  these  cir- 
cumstances, it  was  held  that  a  grant  ought  to  be  presumed 
after  ninety  years.  At  the  time,  too,  when  this  poooooaion 
commenced,  there  was  scarcely  anything  like  method  in  the 
issuing  of  rights  to  land;  after  the  application  system  was 
introduced,  the  business  of  the  land-office  was  conducted  with 
regularity,  and  the  locations  were  duly  registered  in  the  proper 
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office.  To  this  may  be  added  that  the  locatioa  in  question,  if 
in  fact  one  ever  existed,  was  for  land  in  a  part  of  the  state  com- 
pamtiyelj  new  and  thinly  inhabited,  where  taking  possession 
without  a  grant  was  a  common  mode  of  laying  a  foundation  for 
a  title;  and  that  the  occupancy  in  this  particular  instance  was 
attended  with  no  particular  circumstances  of  notoriety.  It  is 
impossible  to  lay  down  any  rule  on  the  subject  of  presumptions 
which  could  be  safely  applied  to  anything  like  a  majority  of  the 
cases  that  may  arise;  these  must  be  judged  of  from  their  particu- 
lar circumstances. 

As  A  standard  for  general  reference,  the  ordinary  period  of 
human  existence  might,  perhaps,  be  found  more  convenient  in 
practice,  and  thought  more  consistent  with  the  reason  of  the 
thing  than  any  other  that  could  be  proposed;  for  while  a  matter 
may  be  susceptible  of  proof  by  living  witnesses,  it  cannot  be 
classed  with  the  things  of  antiquity.  But  this  is  thrown  out 
merely  by  way  of  suggestion.  We  establish  no  general  rule  as 
to  presumptions  against  the  commonwealth;  much  less  do  we 
pretend  to  determine  what  would  be  a  reasonable  period  as 
against  an  individual.  We  are  of  opinion  the  period  of  thirty 
years  was  insufficient  to  raise  a  presumption  of  the  existence  of 
a  location,  or  any  other  authority  on  which  Baird's  survey  might 
have  been  made;  and  consequently,  that  the  survey  ought  not 
to  have  gone  to  the  jury;  and  that  even  if  it  might  rightly  have 
been  admitted,  instructing  the  jury  that  there  was  nothing  in 
the  way  of  a  presumption  in  favor  of  the  existence  of  a  location 
was  error. 

Judgment  reversed,  and  a  venire  novo  awarded. 

Folly  approved  in  ijnprovemeiU  Co.  v.  JftfiMoii,  14  WaU.  442. 


McGreadt  V.  Guardians  of  the  Poor. 

19  SxBOXAirT  k  Sawxje,  M.] 

Tbbkb  Tbusixis  must  be  appointed  under  the  domestic  attachment  act,  and 
qualify,  before  any  of  them  can  act;  but  if  one  afterwards  dies,  the  sur- 
vivors may  sue  as  trustees. 

AiTxa  Verdict  it  is  Prisumed  that  all*  competent  proof  which  could  have 
been  made  in  support  of  the  action  was  made. 

A  liuoBiTr  ov  Trvstxes,  having  powers  of  a  general  nature,  all  of  whom 
are  assembled,  may  act  if  regular  notice  has  been  given.  But  where  a 
certain  number  of  trustees  are,  by  act  of  assembly,  to  be  appointed  and 
sworn,  all  must  be  appointed  and  sworn  before  a  majority  can  act,  though 
the  law  vests  in  the  majority  all  the  powers  of  the  whole. 
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In  Trespass  vor  Mbsns  Profits^  the  recovery  in  ejectment  agunst  the  de- 
fendant is  condoaive  as  to  him  of  the  plaintiff*8  titl& 

Trespass  Against  a  Ck)RFORATiOK  win  lie  to  recover  mesne  profits;  and 
against  the  guardians  of  the  poor,  trespass  for  mesne  profits  and  trover 
may  be  maintained. 

Writs  of  error  in  two  actions  between  the  same  parties,  one 
being  trespass  for  the  mesne  profits  of  a  certain  lot  and  build- 
ing»  and  the  other  being  trover.  The  actions  were  brought  by 
two  trustees  of  Thomas,  an  absconding  debtor,  against  the 
guardians  of  the  poor  of  the  city  of  Philadelphia.  The 
domestic  attachment  act  required  three  trustees  to  be  appointed 
and  qualified.  The  district  court  entered  judgment  for  the  de- 
fendants. The  cases  came  before  this  court  on  points  reserved. 
As  far  as  the  case  is  stated,  the  facts  appear  from  the  opinion. 

BandaU,  for  the  plaintiff  in^rror. 

Mahany  and  ScoU^  contra. 

By  Court,  Ddnoah,  J.  This  was  an  action  of  trespass  for 
mesne  profits  of  a  certain  lot  of  ground  with  the  buildings, 
brought  by  the  plaintiffs,  two  of  the  trustees  of  Enoch  Thomas, 
an  absconding  debtor,  in  which  there  was  a  verdict  for  the 
plaintiffs,  and  on  the  verdict  the  district  court  entered  judg- 
ment for  the  defendants.  This  court  can  only  examine  and 
decide  on  the  record.  A  writ  of  error  will  not  lie  on  a  point 
reserved  for  the  opinion  of  the  court;  if  either  party  intends  or 
expects  a  writ  of  error,  it  behooves  him  to  spread  the  facts  on 
the  record  before  the  jury  in  a  special  verdict  or  statement  of 
facts  agreed  by  the  parties  to  stand  as  a  special  finding  by  the 
jury;  and  the  consent  of  parties  cannot  give  this  court  juris- 
diction. But  this  record  neither  states  a  case  nor  a  point  of 
law  reserved.  On  the  twenty-fourth  of  April,  1821,  a  verdict 
was  given  for  the  plaintiffs,  subject  to  the  opinion  of  the  court, 
on  certain  points  of  law  reserved.  What  these  points  were, 
the  record  does  not  inform  us.  On  this  verdict  on  the  twent j- 
sixth  of  April,  judgment  nisi  was  entered.  We  must  suppose 
that  the  points  of  law  were  decided  in  favor  of  the  plaintiflK; 
for  the  record  proceeds  thus:  ''And  now,  twenty-seventh  of 
April,  1821,  S.  Ewing,  for  defendants,  moves  for  a  rule  to  show 
cause,  why  there  should  not  be  a  new  trial  on  reasons  filed;** 
and  on  the  twenty-fifth  of  May,  1821,  an  additional  reason  for 
/  a  new  trial,  and  in  arrest  of  judgment,  was  filed,  *'  because  th« 
'  .  suit  was  brought  by  two  trustees  in  a  domestic  attachment,  and 
the  suit  cannot  be  maintained  by  two  trustees."    And  on  tbA 
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fifteenth  of  February,  1822,  after  argameBt,  the  court  ordered 
judgment  to  be  entered  for  the  defendants  on  the  grounds 
stated  in  the  additional  reason  filed  by  the  defendants  on  the 
twenty-fifth  of  May,  1821.  The  reason  assigned  for  entering 
judgment  for  the  defendants  is  simply  this,  that  two  trustees 
cannot  support  an  action.  If  it  had  appeared  on  the  record 
that  only  these  two  had  qualified  and  undertaken  the  duties  of 
the  appointment,  and  this  only  could  appear,  as  it  would  be 
matter  of  evidence,  by  bill  of  exceptions  or  opinion  of  the 
court,  filed  under  the  act  of  assembly,  I  should  agree  with  the 
district  court.  Bat  non  constat^  whether  the  three  trustees  did 
not  accept  and  qualify,  that  the  estate  of  the  absconding  debtor 
become  vested  in  them ;  and  that  they  had  taken  possession  of 
it>  and  were  disseised  by  the  present  defendants,  and  one  of 
them  had  died;  and  non  constat,  but  he  died  after  verdict  in 
ejectment,  on  which  recovery  in  ejectment  this  action  alone 
could  be  predicated  and  supported,  and  after  a  verdict  such 
would  be  the  presumption  of  law.  There  was  nothing  in  the 
objection  when  made  after  verdict,  where  it  must  be  presumed 
that  all  the  competent  proof  which  could  be  made  in  support 
of  the  action  was  made.  A  judgment  is  not  to  be  arrested, 
however  defectively  the  title  be  stated,  if  the  title  itself  does 
not  appear  to  be  defective;  in  this  action  it  was  not  incumbent 
on  the  plaintiffs  to  set  out  their  title;  this  was  all  matter  of  evi- 
dence. How  they  became  seised,  was  not  a  natural  and  neaes- 
aary  allegation  in  the  declaration,  though  it  would  be  a  nec« 
eesary  part  of  the  proof  on  trial.  In  ejectment  or  trespass  the 
plaintiff  only  sets  out  that  the  defendant  broke  and  entered  his 
close;  he  sets  out  the  close  to  be  his;  but  how  his,  he  must 
prove  on  the  trial  in  ejectment.  On  a  demise  by  a  corporation, 
and  verdict  for  the  defendants,  it  was  moved  in  arrest  of  judg- 
menty  that  it  did  not  appear  by  the  record  that  the  demise  waa 
by  deed  or  under  seal  of  the  corporation,  and  it  was  adjudged 
it  was  aided  by  the  verdict:  Partridge  v.  Ball,  1  Ld.  Baym.  130; 
Garth.  390.  The  record  did  not  show  a  title  void  in  itself;  its 
validity  depended  on  facts  to  be  proved  in  the  cause,  all  of 
which  were  put  in  issue  on  the  plea  of  not  guilty. 

The  domestic  attachment  law  of  fourth  December,  1807, 
Purd.  Dig.  32,  sec.  3,  provides,  "  that  it  shall  be  the  duty  of  the 
court  on  the  return  of  the  writ,  to  appoint  three  honest  and 
discreet  men  to  be  trustees  to  the  creditors  of  such  absconding 
debtor,  with  power  to  audit  the  accounts  and  adjust  the  de- 
mands of  all  the  defendant's  creditors,  and  to  settle  the  shares 
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and  proportions  of  the  defendant's  estate,  and  make  repori  to 
the  coort;  and  the  said  trustees  shall,  before  they  pToceed, 
take  an  oath  or  affirmation,  to  be  administered  by  the  court  ap- 
pointing them,  well  and  trolj  to  execute  the  trust  reposed  in 
them."  The  fourth  section  provides,  ''  that  the  said  imstees 
shall  and  may  take  into  their  possession  all  the  estate  of  such 
debtor,  and  all  books,  vouchers  and  papers  respecting  the  same, 
and  shall  be  deemed  vested  with  the  estate  of  such  debtor,  at 
the  time  of  issuing  the  attachment,  and  shall  be  capable  of 
suing  for  and  recovering  the  same;  and  all  the  debts,  etc., 
attached,  shall  be  delivered  over  by  the  sheriff  to  the  trustees." 
The  twelfth  section  enacts, ''  that  a  majority  of  said  trustees  may 
exercise  all  the  powers  and  perform  all  the  duties  therein  given 
to  and  required  of  them;  and  in  case  of  vacancy,  the  court 
shall  supply  the  same  by  new  appointment  or  appointments." 
These  trustees,  though  not  standing  commissioners  or  a  perma- 
nent body,  and  appointed  only  for  the  numagement  of  the  estate 
of  the  absconding  debtor,  yet  as  it  is  a  species  of  public  trust, 
as  they  were  trustees  for  the  whole  body  of  creditors,  to  trans- 
act the  affairs  of  others,  who  have  no  voice  in  their  appoint- 
ment, were  qiiasi  a  public  body — ^ministerial  officers. 

In  all  matters  of  public  concern,  the  voice  of  the  majority 
must  govern.  Whether  the  statute  expressly  authorise  a  ma- 
jority to  act,  or  is  silent,  the  principle  to  be  extracted  from  the 
numerous  cases  on  this  head,  is,  that  where  a  number  of  per- 
sons are  intrusted  with  power,  not  of  mere  private  confidence, 
but  in  some  respects  of  a  general  nature,  and  all  of  them  are 
assembled,  the  majority  will  conclude  the  minority:  See  Co. 
lit.  186.  To  this  I  would  add,  if  regular  notice  be  given  to 
all,  the  majority,  when  they  have  met,  become  just  as  compe- 
tent to  decide,  as  if  the  whole  had  met;  and  in  contemplation 
of  law,  it  is  the  act  of  all.  The  majority  had  power  to  act  by 
the  express  terms  of  the  law;  but  it  was  not  a  power  nomina- 
tion to  A.  B.  and  0.,  but  to  three  trustees,  who,  before  they 
proceeded,  were  all  to  take  an  oath  to  act  justly,  and  to  dis- 
charge their  duties  faithfully,  to  the  best  of  their  skill;  there- 
fore, the  principles  stated,  do  not  come  up  to  this  question. 
Where  an  act  confers  an  authority  on  three,  and  requires  a 
particular  qualification,  making  that  qualification  a  precedent, 
it  seems  to  me,  that  to  give  the  body  a  legal  existence,  it  must 
consist  of  the  required  number,  ^ot  only  to  be  nominated,  but 
to  be  qualified  to  act;  that  until  the  whole  number  accept  and 
are  qualified,  it  cannot  be  said,  that  there  were  three  trustees; 
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coDBeqaeniljy  where  there  are  but  two  who  accept  and  qaalify, 
they  cannot  be  said  to  be  a  majoiitj  of  the  trustees;  for  the 
person  nominated,  but  not  accepted,  cannot  be  called  a  trustee. 

The  court  are  to  go  on  to  nominate  until  the  board  of  trustees 
is  filled.  These  men  are  not  judicial  officers;  but  are  minis- 
terial officers  of  justice.  Until  there  are  three  trustees  in  office, 
the  estate  cannot  yest  in  them.  The  fourth  section  confers  the 
poeoosaion  of  the  absconding  debtor's  estate  in  the  three 
trustees;  and  the  said  three  trustees  (that  is,  the  three  trustees 
and  not  a  majority  of  them)  shall  be  deemed  vested  Mdth  the 
estate  of  the  debtor — it  is  a  joint  estate.  The  power  is  given  to 
the  majority  to  act;  but  the  estate  is  vested  in  the  three  jointly 
The  majority  certainly  have  a  right  to  sue,  but  not  in  the  names 
of  two  if  three  are  in  full  life  and  continue  trustees.  The 
act  of  the  majority  would  bind  the  dissentient,  and  the  court 
would  not  suffer  him  to  disavow,  discontinue,  or  release  the  action, 
because  the  act  of  the  majority  is  the  act  of  the  whole  body;  but 
if  one  of  them  die,  the  majority  is  competent  to  sue.  It  may  be 
compared  to  the  case  of  executors,  in  whom  the  testator  vests 
his  estate,  directing  them  to  sell.  The  survivor  may  sell,  for  it 
IS  not  a  vested  authority,  but  an  authority  coupled  with  the 
estate;  but  a  mere  vested  power  to  executors  to  sell,  doe^  not 
warrant  a  sale  by  the  survivor  at  the  common  law,  but  by  an  act 
of  assembly  the  survivor  may  sell  in  both  cases.  If  the  title 
be  deemed  vested  in  the  competent  member  of  qualified  trustees, 
and  one  died,  it  could  not  lie  in  yiubibus  until  the  vacancy  was 
supplied,  it  must  either  remain  in  the  survivors,  or  be  remitted 
to  the  absconding  debtor;  the  latter  would  be  a  construction 
which  could  never  be  seriously  maintained. 

I  go  no  further  than  the  case  requires — I  speak  only  of  a  suit 
brought  by  two,  when  the  third  has  died,  after  acceptance  of 
the  appointment  and  qualification.  Nor  do  I  give  any  opinion 
as  to  corporate  bodies  or  courts  of  justice.  If  the  evidence  had 
been  set  out,  and  the  opinion  of  the  court  on  it  filed,  according 
to  the  act  of  assembly,  or  bill  of  exceptions  stating  the  fact  that 
one  had  never  accepted  or  qualified,  that  there  never  were  three 
trustees,  in  a  common  action  the  court  would  have  acted 
erroneously  if  they  had  not  instructed  the  jury  that  two  could 
not  support  the  action.  But  if  the  whole  evidence  had  been 
spread  on  the  record,  it  is  quite  clear  that  the  present  plaintiff 
could  recover  the  mesne  profits,  at  least  from  the  time  of  bring- 
ing their  ejectment  until  the  recovery  in  ejectment;  for  the 
plaintiffs,  by  producing  the  verdict  and  judgment  in  ejectment. 
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had  shown  enough  to  entitle  them  to  recover  some  mesne  profits; 
for  the  production  of  that  record  would  have  estopped  the  de- 
fendants in  this  action  (who  took  defense  in  the  ejectment,  for 
if  they  were  not  parties  in  the  ejectment,  there  could  be  no  re- 
covery in  the  action  for  the  mesne  profits). 

In  the  action  of  ejectment  formerly  the  damages  were  given 
for  the  mesne  profits;  indeed  in  the  origin  of  the  action,  damages 
were  only  recoverable  (the  term  was  not  recovered),  but  this  has 
long  grown  into  disuse,  and  this  action  is  the  only  one  in  which 
mesne  profits  can  be  recovered,  and  though  the  form  of  proceed- 
ing in  the  ejectment  be  changed  by  act  of  assembly,  yet  the 
remedy  is  substantially  the  same,  for  the  legislature  have  wisely 
given  it  this  effect  and  no  other,  except  that  two  verdicts  and 
judgments  in  ejectment  are  conclusive  on  the  right,  for  the 
supplement  to  the  original  act,  thirteenth  of  April,  1807,  enacts 
that  it  shall  give  remedy  as  fully  and  effectually  as  in  ejectments 
in  the  form  heretofore  used.  This  action  is  consequential  to 
and  results  from  the  ejectment,  it  is  a  consequence  of  the  re- 
covery in  ejectment.  Beyond  the  time  of  demise  in  the  old 
form,  beyond  the  time  of  action  brought  in  the  new,  the  re- 
covery in  ejectment  proves  nothing  at  all,  because  beyond  that 
time  the  plaintiff  alleged  no  title,  nor  could  he  be  put  to  prove 
any:  Aslin  v.  Pariyn,  2  Burr.  667. 

And  it  is  settled  on  principle,  that  after  a  recoveiy  in  eject- 
ment, the  defendant  is  estopped  from  controverting  the  plaint- 
iff's title  in  a  subsequent  action,  provided  the  plaintiff  only 
proceeds  for  mesne  profits  from  the  time  of  the  ouster  com- 
plained of  in  the  ejectment.  But  if  he  proceeds  for  antecedent 
profits  he  must  prove  his  right  to  the  premises  from  i^ch  they 
arose  to  show  his  right  to  recover  them.  So  that  the  plaintiff's 
right  to  recover  something  could  not  be  questioned.  There  ap- 
pears, therefore,  on  the  record  no  ground  to  arrest  the  judg- 
ment, unless  the  last  position  of  the  counsel  of  the  defendant 
in  error  be  tenable.  That  position  is,  that  trespass  vi  ei  armis 
will  not  lie  against  any  corporation,  and  that  no  action  will  he 
against  this  corporation.  To  this  it  may  be  answered,  that 
though  the  action  be  in  form  of  trespass,  yet  it  is  in  effect  to 
recover  rents  and  profits  received  by  the  defendants,  and  in 
which  the  actual  trespass  is  not  required  to  be  proved,  there 
being  only  two  objects  of  inquiry,  length  of  time  and  value  of 
the  premises.  But  the  main  question  was  settled  in  this  oourt, 
in  the  Philadelphia  and  Springhouae  Ikmpike  Company  v.  RuUer, 
4  Serg.  Sc  B.  6.     There  the  chief  justice  considered  the  question 
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very  fully,  and  proved,  by  a  series  of  authorities,  that  actions 
for  tort,  trespasses  on  land,  trespass  vi  et  armiSy  from  the  earliest 
stages  of  the  law,  had  been  supported  against  corporations,  and 
iocontestably  showed,  that  there  is  no  solid  ground  for  distinc- 
tion between  torts  and  contracts,  and  there  is  certainly  less 
difference  between  trespass  on  the  case  and  trespass  vi  et  armis, 
where  the  shades  of  difference  are  so  indistinct  that  it  has  some- 
times puzzled  the  most  acute  counsel  and  ablest  judges  to  per- 
ceive the  difference,  or  mark  the  distinction  in  any  plain  in- 
telligible language. 

It  seems  to  be  admitted,  that  if  the  entry  complained  of  was 
done  by  an  agent  of  the  corporation  under  the  corporation  seal, 
the  action  could  be  supported.  This,  if  it  were  necessary, 
would  be  presumed  after  a  verdict.  I  do  not  say  that  a  cor- 
poration would  be  responsible  in  trespass  for  every  outrage 
committed  by  their  servants  or  agents.  The  act  must  appear 
to  be  done  by  their  authority,  not  express,  but  implied  &om 
its  own  nature,  in  the  prosecution  of  some  corporate  claim  in 
the  exercise  of  some  corporate  right,  and  in  such  case  where  the 
act  done  would  be  within  the  scope  of  corporate  claims,  it  would 
not  be  necessary  to  show  the  authority  or  mandate  under  cor- 
porate seal.  This  body,  if  only  a  corporation  sub  modo,  have  a 
capacity  to  sue  and  be  sued  co-extensive  with  their  corporation 
rights  and  duties,  but  they  are  erected  into  a  body  corporate 
and  politic.  By  the  act  of  March  28,  1803:  Purd.  Dig.  537, 
they  are  declared  to  be  a  body  politic  and  corporate,  and  have 
power  to  take  and  hold  lands,  to  sue  and  implead,  and  are  lia- 
ble to  be  sued  and  impleaded.  From  the  inspection  of  this 
record,  it'  appears,  not  only  that  judgment  was  arrested  on  the 
plaintiff's  verdict,  but  judgment  was  entered  on  that  verdict 
for  the  defendants,  and  this  court  cannot  see  any  cause  for 
this.  Ko  bill  of  exception,  no  special  finding  of  the  jury,  no 
facts  spread  on  the  record,  by  which  it  would  appear  that  the 
plaintiffs  had  no  cause  of  action,  and  after  a  verdict  it  must  be 
presumed  that  tiiey  gave  evidence  to  support  their  title,  to  show 
a  right  to  recover,  unless  their  own  declaration  shows  a  defec- 
tive title,  which  no  evidence  could  support  or  verdict  cure.  As 
this  is  a  writ  of  error  by  the  plaintiffs  below,  and  the  judgment 
for  the  defendants  is  erroneous,  it  is  the  duty  of  the  court  not 
only  to  reverse  that  judgment,  but  to  give  such  judgment  as 
the  district  court  ought  to  have  given . 

Judgment  reversed,  and  judgment  for  the  plaintiffs. 

DusoAK,  J.     This  case  cannot  be  distinguished  from  the  fore* 
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going  one  between  the  same  parties,  except  that  it  is  an  action  of 
troyer,  and  the  only  question  is,  can  an  action  of  trover  be- 
maintained  against  a  corporation  ?  If  trespass,  vi  ei  armis  maj^ 
then  a  fortwri  trover  can.  If  a  corporation  can  disseise  and 
be  liable  in  trespass  as  disseisors,  then  doubtless  a  corporation 
may  be  guilty  of  conversion  of  another's  chattels;  and  if  it  were 
necessary,  which  it  is  not,  to  prove  the  detention  of  the  goods  by 
authority  of  the  corporation  under  their  seal  after  verdict,  such 
authority  must  be  presumed,  and  the  further  presumption  may 
be  fully  made,  and  it  is  the  duty  of  the  court  to  make  it  after  ver* 
diet  that  all  the  trustees  qualified,  that  these  goods  came  into 
their  hands  and  possession,  that  during  the  life-time  of  the  third 
trustee  they  were  converted  by  the  defendants;  consequently 
the  action  could  be  sustained  by  the  two  survivors,  the  property 
being  vested  in  the  three,  they  would  be  joint  tenants,  and  the 
right  of  action  survive  to  the  majority. 
Judgment  reversed,  and  judgment  entered  for  the  plaintifb. 


When  a  MAJOBrrr  may  Act.  — In  matters  of  public  trust  a  majority  may 
act:  Perry  on  Trosts,  sec  413.     But  in  private  matters,  as  in  the  case  of  an 
arbitration,  all  must,  at  common  law,  concur  in  the  action:   Moore  v.  Ewmg, 
1  Am.  Dec.  195;  BUn  v.  Hay,  4  Id.  738;  Towner  v.  Jacquith,  Id.  84;  Green 
V.  MUler,  5  Id.  184;  Patterson  v.  LeavUt,  10  Id.  98;  Johnson  v.  Binffham,  & 
W.  &  S.  56.     But  in  the  case  of  an  authority  of  a  public  nature,  though  a 
majority  may  decide,  yet  it  is  said  that  all  must  meet  and  deliberate:  State 
Road  in  Lehigh  <b  Bucks  Counties,  60  Pa.  St.  330.     In  CommonweaUh  v.  The 
Canal  Commissioners,  9  Watts,  470,  Chief  Justice  Gibson  undertook  to  state 
the  law  upon  this  subject,  and  to  furnish  some  test  by  which  to  determine 
whether  the  power  in  question  is  of  a  public  or  private  nature,  and  in  so 
doing  said:  "It  is  usually  said  that  a  power  of  a  private  nature;  that  is,  a 
power  to  do  a  private  act,  must  be  executed  by  all  to  whom  it  is  given;  bat 
that  a  power  of  a  public  nature  or  to  do  a  public  act  may  be  executed  by  a 
majority.     That  there  is  a  distinction  is  undoubted;   but  that  the  spedfic 
ground  of  it  is  to  be  found  in  the  nature  of  the  act  is  not  quite  so  dear.    In 
WUhnell  V.  Gariimm,  6  T.  B-  388,  a  power  to  appoint  a  private  charity  which 
had  been  delegated  by  a  testator  to  the  vicar  and  church  wardens  of  the 
parish  was  held  to  have  been  well  executed  by  a  majority;   while  on  the 
other  hand,  an  order  of  affiliation  was  quashed  in  The  Queen  v.  West,  6  Mod. 
180,  because  it  was  founded  on  an  affidavit  made  before  only  one  of  the 
justices,  though  the  act  of  taking  it  was  certainly  of  a  public  nature.    If» 
then,  the  general  rule  is  as  it  is  usually  stated,  these  two  cases  must  be  ex- 
cepted from  it.    The  criterion,  however,  seems  to  be,  not  so  much  the  char- 
acter of  the  power  or  of  the  act  to  be  done  by  virtue  of  it  as  the  character  of 
the  agent  appointed  for  the  performance  of  it     Perhaps  the  result  of  th« 
cases  is,  that  an  authority  committed  to  several,  as  individuals,  is  preeumei^ 
to  have  been  given  to  them  for  their  personal  qualifications  and  with  a  con- 
sequent view  to  an  execution  of  it  by  them  all;  but  that  where  it  is  committed 
to  them  as  a  body,  there  is  no  presumption  in  the  way  of  the  usual  method 
of  corporate  action  by  a  majority.     In  the  case  of  The  Baltimore  Turnpike,  5 
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Bum.  481,  Tiewen  appointed  by  the  quarter  seflsionB  to  aaaess  damages  doDft 
to  the  soil  by  a  tampike  company,  were  held  to  be  such  body.  That  case  i» 
identical  with  the  present,  except  that  it  was  not  near  so  strong,  inasmuch, 
as  the  official  and  quoH  corporate  character  of  the  canal  appraisers,  keepings 
as  they  must,  a  record  of  their  proceedings,  having  succession  and  bein^ 
called  a  board  in  the  act  by  which  they  are  constituted,  is  more  distinct  than, 
that  of  viewers  of  damages  who  become  funeti  officio  by  performance  of  th» 
sin^e  act  for  which  they  were  appointed.  So  in  Tht  GoutUy  Commissioners 
iif  Alleghany  v.  Leeky,  6  Serg.  &  R.  170  [9  Am.  Dec.  418],  a  power  to  pur> 
chase  a  site  for  a  jail  was  held  to  be  well  executed  by  a  majority  having  been 
given  to  the  commissioners  not  individually  but  collectively  by  their  official 
title,  and  therefore  carrying  with  it  an  apparent  intent  that  it  should  bet. 
ezeonted  by  them  as  a  board." 

Thx  LiABiLnT  ov  A  CoBFORATioN  IN  Tbespabs  is  examined  in  Riddle  y^ 
PropHeion,  5  Am.  Dec.  35^  and  in  ChestntU  Hill  T.  Cor.  v.  BtiUer,  8Id.  67&. 


Waln  v.  Thompson, 

[9  BsBOSAVT  k  Rawxa,  116.] 

''Fbxi  iBOM  Ayeraob"  in  Pouot. — In  a  valued  policy  of  insoxanoe  oon 
the  anticipated  profits  on  a  cargo  of  goods  "warranted  free  from  aver-  • 
age,**  there  must  be  an  actual  total  loss  to  entitle  the  insured  to  re* 
cover.     A  loss  of  fifty  per  cent,  on  the  whole  amount  of  the  goods  is' 
not  sufficient. 

Action  on  a  policy  of  insarance.  A  yerdict  was  taken  for  th& 
plaintiff,  subject  to  the  opinion  of  the  court.  The  facts  were  ^ 
The  policy  was  "  on  supposed  profits  on  a  cargo  of  goods  in  thd- 
ship  Bengal,  on  a  Toyage  from  Canton  to  Philadelphia,  war- 
ranted free  from  average,  and  without  benefit  of  salvage. 
Amount  valued  at  twenty  thousand  dollars.''  The  ship  sailed 
from  Canton  on  the  twenty-fifth  December,  1815,  with  a  carga 
of  teas,  cassia,  china,  etc.  A  month  afterwards  she  met  with  a. 
gale,  and  in  consequence  of  injury  thereby  suffered,  she  was. 
put  into  the  Isle  of  France  for  repairs.  On  a  survey,  some  oF 
the  teas  were  so  much  damaged  that  they  were  ordered  to  be- 
thrown  overboard.  Another  part  being  badly  damaged,  waa 
sold  for  the  benefit  of  those  concerned,  and  the  proceeds  in- 
vested in  other  goods,  which,  with  the  sound  part  of  the  cargo^ 
was  shipped  on  board  the  Bengal.  The  vessel  arrived  at  Phila- 
delphia in  July,  1816,  where  it  was  found  that  a  portion  of  the- 
teas  taken  on  board  at  the  Isle  of  France  as  sound,  was  in  fact 
damaged  at  that  time.  The  sound  teas  were  sold  at  Philadel- 
phia at  a  considerable  profit,  but  upon  the  whole  cargo  thier» 
was  no  profit,  and  there  was  a  loss  of  more   than  fifty  per 
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ctjiit.  on  the  whole  amount  of  the  goods  shipped  at  Canton. 
The  plaintiff  abandoned  and  claimed  for  a  total  loss. 

J,  B.  IngersoU  and  C.  L  IngersoU,  for  the  plaintiff. 

Binney  and  Haphinaon,  contra. 

By  Court,  Tilohman,  C.  J.     It  was  contended  by  the  counsel 
for  the  plaintiff,  in  the  first  place,  that  there  was  a  total  loss  of 
the  voyage  by  the  very  great  interruption  and  delay  which  took 
place  in  consequence  of  the  damage  at  sea,  which  oblig^ed  the 
ship  to  put  into  the  Isle  of  France.     But  this  argument  is  not 
sustainable;  the  interruption  of  a  voyage  is  not  the  loss  of  it. 
The  insurers  engage  that  the  voyage  shall  be  accomplished,  but 
not  in  any  particular  time.     The  ship  is  to  be  repaired  at  their 
expense,  and  then  to  prosecute  her  voyage.     She  did  so  in  this 
instance,  and  arrived  safe  at  the  port  of  destination.     If  it  were 
necessary  to  cite  authority  on  this  point,  I  might  refer  to  the 
case  of  Anderson  etc.  v.  WaUis  2  M.  &  S.  240,  which  is  ipuch 
stronger  than  the  one  now  under  consideration.    In  that  case 
the  voyage  insured  was  from  London  to  Quebec,  and  the  ship 
having  reached  the  banks  of  Newfoundland,  was  obliged  to  pat 
back,  and  made  a  port  in  Ireland.    There  she  was  repaired,  bat 
the  season  was  so  far  advanced  that  the  voyage  to  Quebec  could 
not  be  prosecuted  till  the  next  year.     Still  it  was  held  that  the 
voyage  was  not  lost.     But  the  difficulty  in  the  present  case 
arises  on  the  plaintiff's  second  point,  which  is  that  the  loss  was 
total,  because  it  exceeded  fifty  per  cent.     In  general  that  is  the 
rule.     If  goods  are  damaged  to  the  amount  of  more  than  fifty 
per  cent. ,  the  insured  may  abandon,  and  claim  for  a  total  loss. 
But  this  is  an  insurance  on  profits,  and  by  the  express  agree- 
ment the  defendant  is  to  be  free  from  all  average  loss,  and  to 
have  no  benefit  of  salvage.     This  is  a  very  important  part  of 
the  contract.     The  case  turns  on  it.     There  can  be  but  two 
kinds  of  loss,  total  and  partial  (commonly  called  average). 
Every  loss  less  than  total  must  be  partial,  however  great  its 
amount.     That  kind  of  total  loss  which  arises  from  damage,  to 
an  amount  greater  than  fifty  per  cent.,  is  merely  technical.     It 
is,  in  truth,  as  much  a  partial  loss  as  if  the  damage  were  only 
&Ye  per  cent.     And  although  the  rule  has  been  adopted  for 
convenience,  yet  it  is  at  the  option  of  the  assured  to  vraive  it; 
he  may  abandon  and  claim  for  a  total  loss,  or  decline  an  aban« 
donment,  and  recover  according  to  his  actual  loss,  be  it  what  it 
may.     The  question  is,  then,  whether,  when  the  insured  dis- 
charges the  insurer  from  all  average  loss,  he  does  not  dischaaqgt 
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him  from  all  loss  which  may  be  properly  called  average,  with* 
out  regard  to  its  amount.  Although  this  is  an  insurance  oa 
profits,  jet  it  partakes  something  of  the  nature  of  an  insurance 
on  the  goods  from  which  the  profits  are  to  arise.  The  profits 
are  yalued  at  twenty  thousand  dollars.  Yet  it  cannot  be  con- 
sidered as  an  undertaking  that  the  insured  shall,  iu  all  events, 
make  profits  to  that  amount.  If  the  cargo  had  arri\ed  iu 
good  condition  at  Philadelphia,  the  underwriters  would  have 
been  discharged,  though  it  had  sold  at  a  loss.  In  order,  there- 
fore, to  ascertain  the  meaning  of  this  expression,  "  free  from 
average,"  it  will  be  important  to  inquire  whether  it  has  been 
used,  and  acquired  a  definite  signification ,  in  insurances  upon 
goods.  And  we  find  it  has.  In  almost  every  policy,  the  words« 
"free  from  average,  except  general,"  are  applied,  in  a  memor- 
andum, to  certain  articles  (thence  called  memorandum  articles) 
which  by  nature  are  apt  to  be  deteriorated  from  other  causes 
than  perils  of  the  sea.  Concerning  the  meaning  of  those  words, 
there  have  been  frequent  disputes.  I  shall  mention  some  of 
the  cases  from  which  it  will  appear  that  it  is  now  well  settled 
that  although  the  memorandum  articles  are  damaged  to  a 
greater  amount  than  fifty  per  cent.,  the  insurer  is  not  liable, 
because  the  loss  is  but  partial.  In  Wilson  v.  SmUh,  3  Burr. 
1550,  the  goods  were  damaged  more  than  fifty  per  cent.,  yet 
the  underwriters  were  not  held  liable:  Anderson  v.  The  Royal 
Exchange  Assurance  Go,,  7  East,  38,  was  a  stronger  case;  the 
ship  was  stranded,  and  the  goods  remained  some  time  under 
water,  during  which  the  insured  might  have  abandoned,  be- 
cause the  loss  was  total;  but  having  waited  till  they  were 
recovered  from  the  water,  although  very  much  damaged,  aud 
th^u  abandoned,  it  was  held  that  he  was  too  late,  and  the  in- 
surers were  discharged,  because  the  loss,  though  great,  was 
but  partial.  The  same  law  is  to  be  fouud  in  Ihompsoii  v.  The 
Royal  Assurance  Co.,  IG  East,  214;  and  in  GlamQ  v.  The  London 
Exchange  Insurance  Co,,  2  Mau.  &  Sel.  371;  and  Wllison  v.  The 
Royal  Exchange  Assurance  Co.,  2  Campb.  G23.  The  courts  of 
the  United  States  have  held  the  same  principle,  as  appears  iu 
Marcardier  V.  The  Chesapeake  Insurance  Co.,  8  Cranch,  39;  and 
in  Brays  v.  The  Chesapeake  Insurance  Co.,  7  Cranch,  415;  alpo, 
in  Moreen  v.  The  United  States  Insurance  Co,,  1  Wheat.  2 ID. 
From  all  these  authorities,  it  is  quite  clear  that  in  an  insurance 
on  goods  '*  warranted  free  from  average,  unless  general,"  the 
insured  cannot  recover  for  any  partial  loss,  though  exceeding 
fifty  per  cent. 
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Bat  this  is  an  insurance  on  profits.     When  first  this  kind  of 
insurance  was  introduced,  its  legality  was  questioned.      Bnt 
Although  it  is  in  its  nature  productive  of  difficult  questions, 
jind  therefore  forbidden  by  the  laws  of  several  couDtries  in  £a- 
orope,  yet  its  legality  is  not  now  to  be  questioned  here,  haring 
loeea.  long  ago  firmly  established.     The  disputes  which  sprin^f 
from  it  are  not  always  easy  to  be  comprehended;  yet  we  may 
(Understand  without  difficulty  that  there  may  be  a  partial  loss  of 
;profits  by  an  absolute  loss  of  part  of  the  goods  from  which  the 
profits  were  expected  to  arise,  or  from  damage  sustained  by  part 
of  the  goods  or  all  of  them.     In  the  case  of  Hodgson  v.  Qlover, 
6  East,  316,  there  was  an  insurance  on  profits  of  a  cargfo  of 
slaves.     The  ship  was  injured  by  tempests,  in  which  some  of 
rthe  slaves  were  lost,  the  rest  arrived  safe  and  were  sold;  but  on 
■the  whole  there  were  no  profits,  and  the  insured  claimed  for  a 
^tid  loss.     The  plaintiff  did  not  recover,  for  a  reason  not  appli- 
ocable  to  the  case  before  us,  but  both  Lawrence  and  IjeBlanc, 
Justices,  in  delivering  their  opinions,  remarked,   that   it  was 
clearly  only  an  average  loss.     In  this  present  case,  the  teas 
which  arrived  ia  good   condition   were  sold  at  great  profit, 
although  upon  the  whole  adventure  there  was  a  loss.     In  that 
respect,  it  resembles  the  case  of  Hodgson  v.  Glover,  and  both 
<;ases  are  alike  in  another  circumstance,  viz:  that  the  profits  were 
valued  at  the  sum  insured.     Taking  for  granted  then,  that  what- 
-^ver  loss  was  suffered  in  the  present  case,  was  but  partial,  how 
is  the  plaintiff  to  recover  against  his  warranty,  free  from  aver- 
age ?    And  what  reason  can  be  assigned  for  giving  these  words 
A  different  construction  when  applied  to  profits  from  that  which 
lias  been  established  when  applied  to  goods  ?    Ought  we  not 
rather  to  suppose  that  the  construction  which  had  been  applied 
to  goods,  long  before  insurances  on  profits  were  introduced,  was 
understood  by  both  parties,  and  intended  to  be  adopted,  when 
an  insurance  on  profits  was  first  made  ?    In  both  instances  the 
"Warranty  in  question  appears  to  have  been  introduced  for  the 
j)urpo8e  of  avoiding  all  disputes  upon  a  subject  capable  of  pro- 
-ducing  dispute,  and  that  too  of  a  difficult  nature.     I  am,  there- 
fore of  opinion,  that  in  both  cases  there  should  be  the  same 
•construction. 

There  was  another  question  raised  by  the  plaintiffs  counsel, 
-which  remains  to  be  considered.  Some  of  the  teas  were  totally 
losL  Is  he  entitled  to  recover  for  loss  of  profits  on  them  ?  It 
is  contended  that  he  should  recover,  because  in  such  a  case,  if 
4he  insurance  had  been  on  goods,  he  would  have  recovered. 
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Por  this  the  case  of  Davy  y.  MUford,  15  East,  559,  is  relied  on. 
That  was  an  insurance  on  flax,  put  up  in  different  packages, 
ivananted  free  from  average,  except  general.  Some  of  the  pack- 
^es  were  sunk  and  totally  lost;  others  were  partially  injured. 
The  court  of  king's  bench  held,  that  for  those  which  were  totally 
lost,  the  insured  was  entitled  to  recover.  This  is  the  only 
English  case  in  support  of  that  position,  and  it  is  in  direct  con- 
tradiction to  the  case  of  Brays  v.  Tfie  Chesapeake  Insurance  Com- 
^ny,  7  Cranch,  415.  That  was  an  insurance  on  a  cargo  of  hides, 
warranted  free  from  average,  except  general.  Some  of  the  hides 
were  sank  and  totally  lost,  and  the  question  was,  whether  the 
plaintiff  could  recover  for  them.  The  court,  on  full  considera- 
tion, decided  that  he  could  not  recover;  because  those  hides,  being 
part  of  the  cargo,  the  loss  on  the  whole  was  but  partial,  although 
part  was  totally  destroyed.  The  decisions  of  the  supreme  court 
of  the  United  States  have  no  obligatory  authority  over  this 
•court,  except  in  cases  growing  out  of  the  constitution,  of  which 
this  is  not  one.  Yet  so  great  is  the  importance  of  preserving 
uniformity  of  commercial  law  throughout  the  United  States, 
•and  so  great  the  respect  which  I  feel  for  the  highest  tribunal  in 
the  union,  that  I  shall  always  be  inclined  to  adopt  its  opinions, 
lather  than  those  of  any  foreign  court,  unless  when  I  am  well 
ftatisfled  it  is  in  the  wrong. 

That  is  more  than  I  can  say  on  the  present  occasion,  for  who- 
ever examines  the  reports  of  the  two  cases  I  have  referred  to, 
ynl\  perceive  that  the  question  underwent  more  discussion,  and 
"was  decided  after  more  deliberate  consideration,  in  our  own 
<!ountry  than  in  England.  I  think'it  will  be  perceived  that  the 
principle  set  up  by  the  English  court,  although  recommended 
at  first  view  by  an  appearance  of  equity,  will  have  a  tendency  to 
introduce  some  of  those  very  disputes  and  difficulties  which  it 
^as  the  object  of  this  warranty  to  prevent.  Upon  the  whole,  it 
is  my  opinion,  that  the  plaintiff,  having  proved  only  an  average 
loss,  and  having  warranted  against  all  average  losses,  is  not  en« 
titled  to  recover. 


Levy  v.  Peters. 

[9  Bbboxaht  k  Bawlb,  130.] 

A  Ghice:  Pato  in  Part  by  the  drawer,  after  it  becomeB  dae,  dispenses  with 
the  neceoeity  of  proving  a  demand  on  the  bank,  in  a  Boit  against  the 
drawer. 

^^i^rr  FOR  Pabt  Payment  will  not  avoid  the  necessity  of  proving  a  demand 
on  the  drawee,  if  the  defendant  disclaims  such  credit  and  insists  on  the 
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want  of  demand.  But  if  the  defendant  acquiesoes  in  mch  credit  and 
contenda  that  the  whole  has  been  paid,  ami  relics  npon  length  of  time 
and  other  circumstances  to  discharge  him  uliu^wwltcr,  !io  thereby  admits 
a  part  payment. 

Wbtt  of  error  in  an  action  of  assumpsU  brought  by  Joseph 
Levy  against  Bichard  Peters  and  Betsey  K.  Sprogell,  executors 
of  David  Sprogell.  The  opinion  states  the  case.  Verdict  for 
the  defendants. 

E,  S.  Sergeant  and  FhiUips^  for  the  plaintiff  in  error. 

Peters,  contra. 

By  Oourt,  TiLamcAN,  0.  J.  This  is  action  for  four  hundred 
dollars,  drawn  by  the  defendants'  testator,  Edward  Sprogell, 
on  the  Mechanic's  bank,  payable  to  the  plaintiff.  On  the  trial, 
in  the  court  below,  the  plaintiff  gave  credit  for  three  hundred 
and  fifty  dollars,  which  he  said  was  paid  by  Edward  Sprogell, 
and  demanded  only  the  balance  of  fifty  dollars,  with  interest 
thereon.  The  defendants  insisted,  that  the  whole  had  been  paid 
by  the  testator,  and  that  the  check  had  been  canceled.  The 
president  of  the  court  submitted  to  the  jury  the  fact  of  payment, 
but  remarked,  ''that  there  was  no  evidence  of  the  payment  of 
three  hundred  and  fifty  dollars,  in  part  of  the  amount,  and  if 
there  had  been  it  would  not  have  altered  the  case  in  this  re- 
spect; a  check  on  the  bank,  being  in  the  nature  of  an  inland 
bill  of  exchange,  and  subject  to  all  the  rules  which  regulate 
the  negotiation  of  such  an  instrument."  If  the  defendants  had 
put  their  case,  on  the  necessity  of  a  demand  of  payment  from 
the  bank,  before  the  drawer  could  be  resorted  to,  and  had  dis* 
claimed  the  payment  of  any  part  by  their  testator,  the  court 
might  then,  with  great  propriety,  have  charged  the  jury,  that 
as  no  payment  was  proved,  and  no  demand  proved,  the  plaiutif 
could  not  recover.  It  would  not  be  sufficient  for  the  plaintiff 
to  give  credit  for  part;  he  should  prove  it.  For  if  the  bare  giving 
credit  were  sufficient,  the  holder  of  a  biU,  who  had  been  guilty 
of  laches,  might  always  get  over  it,  by  giving  credit  for  a  small 
payment.  But  this  cause  appears  to  have  taken  a  different 
course.  For  the  defendants  allege,  that  the  whole  had  been 
paid;  and  their  counsel  requested  the  court  to  charge  the  jurv, 
that  payment  should  be  presumed  from  length  of  time  and 
other  circumstances.  The  jury  might  well  have  supposed,  from 
the  conduct  of  the  defendants,  that  they  admitted  the  credit 
given  by  the  plaintiff.  Indeed,  the  plaintiff,  himself,  might 
have  been  induced  to  suppose  so,  and  therefore  have  omitted 
the  production  of  evidence  of  payment.     The  question  will  be. 
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then^  whether  the  court  was  right  in  its  opinion,  that  even  sup* 
pofiing  payment  of  part  to  be  proved,  the  plaintiff  could  not 
recoTer,  because  he  had  not  proved  a  demand  of  the  bank.  In 
general,  there  cannot  be  a  recovery  without  proof  of  a  demand, 
and  notice  to  the  drawer  that  payment  has  been  refused.  But 
there  are  exceptions  to  this  general  rule.  Whenever  the  drawer 
acknowledges  himself  to  be  liable  to  payment,  the  necessity  of 
proving  a  demand  of  the  drawer  and  his  refusal  to  pay,  smd 
notice  to  the  drawer  is  dispensed  with.  Because  such  acknow- 
ledgment carries  with  it  internal  evidence,  that  the  drawer 
knew  that  due  diligence  had  been  used  by  the  holder;  or  even  if 
it  had  not,  that  still  the  drawer  confessed  he  was  under  an 
obligation  to  pay.  And  it  is  immaterial  whether  there  be  proof 
of  an  express  promise  to  pay,  or  of  other  circumstances  from 
which  it  may  be  inferred,  that  the  drawer  acknowledged  himself 
liable.  And  I  take  it,  that  payment  of  part  is  such  a  circum- 
stance. It  was  so  said  by  Judge  Washington,  in  the  case  of 
Bead  v.  Wilkinson,  cited  in  Whart.  Dig.  87,  from  a  manuscript 
report.  And  there  is  good  reason  for  it.  For  why  should  part 
be  paid,  unless  the  payer  acknowledged  the  obligation  of  pay- 
ing the  whole.  I  am  speaking  now  of  paj  ment  of  part,  after 
a  bill  has  become  due.  It  does  not  appear,  by  the  bill  of  ex- 
ceptions in  this  case,  at  what  time  the  part  payment  was  cred- 
ited. But  if  one  draws  a  check  on  a  bank,  payable  some  limo 
after  date,  and  before  the  time  of  payment  the  drawer  pays  part, 
I  should  suppose  it  must  be  the  intent  of  the  parties,  that  the 
check  should  not  be  presented.  I  doubt  whether  the  bank 
would  pay  the  balance  in  such  case,  without  a  special  order 
from  the  drawer  or  some  written  explanation.  On  this  point, 
however,  I  give  no  positive  opinion,  as  the  case  does  not  require 
it.  But  I  am  of  opinion  that  there  was  error  in  that  part  of 
the  court's  charge,  in  which  it  was  said,  that  supposing  the  pay- 
ment of  part  of  the  check  to  have  been  proved  still  the  plaintiff 
was  not  entitled  to  recover,  because  ho  had  not  proved  a  demand 
of  the  bank  on  which  it  was  drawn.  The  judgment  is  therefore 
to  be  reversed,  and  a  venire  de  novo  awarded. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

That  Part  Payment  of  a  Check  is  a  Waiver  of  presentment  and  notice, 
an  irrevocable  concession  of  liability,  is  the  doctrine  of  the  foregoing  and  a 
few  other  cases :  Curtissv,  Marlin,  20111.  557;  but,  ordinarily,  part  payment 
JB  proved  for  the  purpose  of  raising  a  presumption  that  everything  has  been 
dooe  which  is  required  to  establish  the  liability  of  the  drawer.  From  the 
fact  of  payment  the  jury  is  warranted  in  presuming  that  the  person  paying 
in  fact,  liable  to  pay,  and  that  the  demand  had  been  made  and  notic# 
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given,  which  wen  neoeesary  to  charge  him:  Lane  y.  Stewart,  20  Me.  98; 
Bank  of  UnUed  States  ▼.  Lyman,  20  Vt  666;  Robbiws  v.  Pinckard,  5  S.  &  M. 
l}\;  Harford  v.  ffUaon,  1  Taunt.  12.  If  the  drawer,  with  full  Imowledge 
that  no  demand  has  been  made,  makes  a  partial  payment,  this  is  a  waiver  of 
the  demand.  ''There  can  be  no  doubt  that  payment  on  a  note,  or  a  promise 
to  pay,  after  full  knowledge  of  the  default,  predudea  a  party  making  one  or 
the  other  from  insisting  on  want  of  notice;  but  the  promise  must  be  clear, 
explicit,  and  unconditional,  and  the  facts  of  such  a  nature  as  to  clearly  wai^ 
rant  the  presumption  of  waiver;  and  in  2  Starkie  on  Evidence,  272,  it  is  said 
that  part  payment  amounts  to  the  strongest  of  all  evidence  as  to  waiver, 
affording  presumptive  proo^  that  all  things  have  been  r\U  axta*"  Whitater  v. 
MoTTison,  1  Fla.  34;  Bobbins  ▼.  Pinckard,  5  S.  &  M.  51;  Harvey  v.  Troupe^ 
23  Miss.  538;  Shuer  v.  Eaaton  Bank,  33  Pa.  St  134;  Thornton  v.  Wynn,  12 
Wheat.  183.  If,  in  the  trial  of  an  action  against  the  drawer  of  a  check,  it 
be  proved  that  he  made  a  part  payment  thereon  after  maturity,  the  court  or 
jury  ought  to  presume  a  proper  demand  and  notice,  and  in  the  absence  of 
countervailing  proofs,  the  plaintiff  should  recover:  Harvey  v.  Troupe,  23 
Miss.  538.  He  may,  however,  avoid  the  effect  of  the  evidence  against  him 
by  showing  that  the  part  payment  was  made  in  ignoranoe  of  the  insufficiency 
of  the  demand  or  notice:  JViUiama  v.  Bobinson,  13  La.  419.  In  Michigan, 
the  law  upon  this  subject  was  declared  by  Christiancy,  J.,  in  Newberry  v. 
Trowbridge,  13  Mich.  279,  to  be  as  follows:  "We  think  the  law  to  be  well 
settled  upon  soimd  principle,  and  by  the  general  current  of  authority  (though 
there  are  some  cases  to  the  contrary),  that  when  there  is  no  evidence  of  any 
notice  to  the  indorsers — whether  the  plaintiff  has  omitted  all  attanpt  to 
prove  it,  or  has  made  the  attempt  and  failed— ra  subsequent  reco>i^tion  of 
liability  is  presumptive  evidence,  in  the  nature  of  an  implied  admission,  that 
due  notice  had  been  given.  This  is  upon  the  principle  that  the  indoiaer, 
looking  to  his  own  interest,  would  not  be  likely  to  acknowledge  such  liabiUty 
unless  satisfied  that  he  had  been  duly  notified  and  was  legally  bound.  But 
when  it  affirmatively  appears  that  the  notice  which  was  given,  or  which  the 
plaintiff  claims  to  have  been  given,  was  defective  and  insufficient,  this  ex- 
cludes all  ground  for  the  presumption  of  due  notice,  which  in  the  absence  of 
any  proof  of  notice,  might  otherwise  have  arisen  from  such  subsequent  recog- 
nition. And  when,  as  in  the  present  case,  the  plaintiff  attempts  to  proFS 
due  notice,  and  only  succeeds  in  proving  a  notice  made  at  the  proper 
time  and  by  a  proper  party,  but  defective  in  form  or  the  mode  of  serv- 
ice, and  proves  no  other,  this  excludes  the  idea  that  another  notice  was 
given  at  the  proper  time  by  the  proper  person,  and  served  in  a  proper 
manner.  Else  why  resort  only  to  the  proof  of  the  defective  one.  In  inch 
a  case,  therefore,  the  evidence  of  part  payment  or  an  offer  to  pay  in  tl\e 
bills  of  the  bank — though  the  jury  should  be  satisfied  the  indoiser  in- 
tended thereby  to  recognize  his  liability — would  authorize  no  presumption 
that  due  notice  had  been  given;  and  the  evidence  could  only  be  admissible 
for  the  purpose  of  showing  an  intentional  waiver  by  the  indorser  of  his  right 
to  insist  upon  notice,  and  his  consent  to  be  bound  without  it.  To  hold  the 
indorser  liable  on  this  ground,  the  plaintiff  must  not  only  show  the  subse- 
quent acknowledgment  of  his  liability,  but  he  must  also,  by  proper  evidence, 
satisfy  the  jury  that  it  was  made  with  a  full  knowledj^  that  due  notice  hid 
not  been  given,  or  of  the  facts  constituting  the  laches.  Positive  or  direct 
evidence  of  knowledge  would  not  of  course  be  necessary;  but  like  th^  fact  of 
knowledge  in  other  cases  it  may  be  inferred  from  any  circumstances  which 
lairly  authorize  the  inference  as  one  of  fact.  *' 
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Fries  v.  Boisselet. 

[9  SnaBAXT  k  Bawls,  118.] 

AcKiro^«n.EDOKBNT  ov  Barrbd  Debt. — ^Wbere  a  defendAnt  who  had  been 
arreated  in  an  action  on  a  promissory  note,  said,  "that  he  owed  the 
plaintiff  the  money,  and  intended  to  have  paid  him ;  bnt  that  he  had 
taken  nogentlemanly  steps  to  ^t  it,  and  as  he  had  taken  those  steps  he 
woald  keep  him  oat  of  it  as  long  as  he  could;**  it  was  held  not  to  be 
■aoh  an  acknowledgment  as  would  take  the  case  out  of  the  statute. 

Wbtt  of  error.     The  opinion  states  the  case. 

KUtera^  for  the  plaintiff  in  error,  cited  6  Burr.  2630;  Garth. 
470;  4  Bac*  Ab.  483,  E.  8;  Jmes  v.  Moore,  5  Binn.  579  [6  Am. 
Dec.  428];  Moody  v.  MxLes,  3  Serg.  &  B.  211;  Cobham  y.  Moaely, 
2  Hayw.  6  [2  Am.  Dec.  612];  risher  v.  Duncan,  1  Hen.  &  M. 
563  [3  Am.  Dec.  605]. 

King  oTid  T.  Sergeant,  contra. 

By  Court,  Tilohman,  C.  J.  This  is  an  action  on  a  promissory 
note  drawn  by  the  defendant,  payable  to  the  plaintiff.  Six 
years  having  elapsed,  in  consequence  of  which  a  recovery  was 
barred  by  the  act  of  limitations,  the  plaintiff  commenced  hia 
action^  and  the  defendant,  after  he  was  arrested,  said,  ''  that  he 
owed  the  plaintiff  the  money  and  intended  to  have  paid  him, 
but  that  he  had  taken  ungentlemanly  steps  to  get  it,  and  as  he 
had  taken  those  steps  he  would  keep  him  out  of  it  as  long  as 
he  could/'  The  defendant  pleaded  the  statute  of  limitations, 
on  which  issue  was  joined  in  the  court  of  common  pleas,  and 
the  president  in  his  charge  to  the  jury  directed  them  that  the 
words  spoken  by  the  defendant  were  not  sufficient  to  avoid  the 
force  of  the  statute. 

It  would  be  a  laborious  and  unprofitable  task  to  examine  all 
the  cases  which  have  been  decided  on  the  statute  of  limitations. 
It  is  sufficient  to  say,  it  has  been  pretty  well  settled  that  the 
bare  acknowledgment  of  the  debt,  within  six  years,  without  an 
express  promise  to  pay  it,  would  be  evidence  from  which  the 
jury  might  presume  a  new  promise.  The  case  of  Cowan  v.  Mc- 
Gowan,  in  the  circuit  court  of  the  United  States,  Wall. ,  went 
thus  far,  and  this,  I  think,  was  the  ne  plus  ultra  of  the  Penn« 
sylvania  decision.  In  England  the  law  was  carried  further  in 
favor  of  the  creditor.  It  was  held  in  Bryan  v.  Horseman,  4 
East,  699,  that  the  debt  was  revived  by  the  following  expres* 
sion : ' '  I  do  not  consider  myself  as  owing  Mr.  Bryan  a  farthing, 
it  being  more  than  six  years  since  I  contracted.    I  have  had 
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the  wheat,  I  acknowledge,  and  I  have  paid  some  pari  of  it,  and 
twenty-six  pounds  sterliDg  remains  due."     It  is  plain  enough 
from  the  report  of  this  case,  that  if  it  hud  been  res  integra^  the 
court  of  king's  bench  would  have  decided  differently.      But 
tbey  found  themselves  embarrassed  by  precedents  from  whirii 
they  would  not  depart.     But  our  courts,  being  under  no  such 
embarrassment,  have  put  the  law  on  a  more  rational  footing; 
for  it  certainly  is  not  rational  to  infer  a  promise  from  word* 
which  negative  a  promise.     The  principle  which  I  consider  as 
now  established  with  us,  is,  that  the  acknowledgment  of  the 
debt  is  sufficient  evidence  to  infer  a  promise  to  pay,  unless  it  be 
accompanied  with  words  inconsistent  with  a  promise.    The  case 
of  Murray  v.  TiUy  was  tried  before  me  at  nitd  prius,  in  the  year 
1811.     It  has  not  been  reported,  because  it  was  not  moved  in 
bank.     But  I  have  examined  my  notes,  and  find  that  it  was  as 
follows:  It  was  an  action  on  a  promissory  note,  drawn  by  Tilly, 
payable  to  James  Prince,  and  by  him  indorsed,  of  which  l2ie 
plaintiff  was  the  holder.     After  the  lapse  of  six  years,  demaud 
of  payment  being  made  of  Tilly,  he  answered,  "that  if  the 
note  had  been  presented  to  him  in  time,  he  would  have  paid  it, 
but  that  he  knew  the  statute  of  limitations  would  now  bar  the 
claim,  and  h^  would  not  pay  it."     In  the  course  of  convei-sa* 
tion,  Tilly  acknowledged  the  note  to  be  genuine,  that  it  was 
signed  by  him,  and  had  never  been  paid.    But  he  added,  *'  that 
it  was  drawn  for  the  accommodation  of  Prince,  and  if  it  had 
been  presented  earlier,  he  might  have  had  an  opportunity  of 
getting  payment  from  him."     The  counsel  for  the  plaintiff,  Mr. 
Ghauncey,  urged  the  cases  of  Cowan  v.  McGowan  and  Bryan  v. 
Horseman,     I  will  briefly  give  the  substance  of  my  charge  to 
the  jury,  as  it  contains  the  sentiments  I  have  held  ever  since: 
*'  The  defendant  acknowledged  his  signature,  and  that  the  noiQ 
had  not  been  paid,  but  declared,  that  he  knew  the  debt  was 
barred  by  the  act  of  limitations,  and  that  he  would  not  pay  it. 
The  case  of  Cowan  v.  McGowan  was  fully  considered  by  the 
judges  who  decided  it  (of  whom  I  was  one),  and  established  the 
principle  that  an  acknowledgment  of  an  existing  debt  was  sufi- 
cient  evidence  of  a  new  promise."     This  was  going  far  enough, 
and  larther  than  I  should  have  gone,  if  the  matter  had  bein 
new.     But  the  case  before  us  is  different.     Taking  the  defend- 
ant's confession  altogether,  he  negatived  a  promise  by  declanitg 
that  he  would  not  pay.     To  call  this  evidence  of  a  promise  ap« 
pears  to  me  to  be  contrary  to  common  sense*   No  case  has  gooe 
BO  far.     Bryan  v.  Horseman  is  the  nearest  to  it,  bnt  thai  is  no 
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authority  here.  In  that  case  the  court  plainly  intimated,  that 
the  law  was  settled  in  England  contrary  to  their  opinion  of  the 
true  construction  of  the  statute.  If  it  has  been  so  settled 
there,  it  was  sufficient  to  justify  their  decision;  but  no  such 
matter  having  been  decided  here,  I  am  of  opinion  that  where  a 
oian,  as  in  the  present  case,  declares  that  he  will  not  pay  the 
d^ebt  because  it  is  barred  by  the  statute,  the  jury  ought  Dot  to 
presume  a  new  promise.  The  jury  found  for  the  defendant, 
and  their  verdict  was  acquiesced  in.  I  do  not  know  that  this 
•case  has  been  contradicted.  On  the  contrary,  I  believe  the  cur- 
Tent  of  opinion  has  run  with  it,  both  in  this  and  in  other  states. 
In  J^d  V.  Wilkinson,  2  Bro.  15,  Appendix,  it  was  held  by  the 
circuit  court  of  the  United  States,  for  this  district,  that  words 
of  acknowledgment,  accompanied  by  expressions  tending  to 
qualify  them,  should  be  taken  altogether,  and  would  not  amount 
to  a  promise  to  pay.  In  Wistar* 8  Executors  y.  Moore,  5  Binn.. 
579,  it  was  said  by  Teates,  judge,  "that  when  the  debtor  ex- 
pressed an  intent  to  plead  the  statute,  no  promise  could  be  in- 
ferred from  an  acknowledgment  of  the  debt."  The  same 
principle  was  supported  by  the  court  of  appeals  of  Kentucky, 
in  Bell  v.  Bowland's  Administraiors,  Hardin,  301  [3  Am.  Dec. 
729].  In  Brown  v.  Campbell,  1  Serg.  &  R.  176,  it  was  said  by 
the  court,  that  where  the  defendant  did  not  deny  that  the  debt 
remained  unpaid,  but  asserted  that  he  was  never  liable  for  it, 
no  promise  could  be  inferred.  In  Clementson  v.  Williams,  8 
CSranch,  72,  it  was  said  by  Marshall,  C.  J.,  *'  that  the  decisions 
on  the  statute  of  limitations  had  gone  full  as  far  as  they  ought 
to  be  carried,  and  the  court  was  not  inclined  to  extend  them," 
and  the  decision  in  that  case  was,  that  to  take  a  case  out  of  the 
statute,  it  was  not  sufficient  to  acknowledge  within  six  years 
that  the  debt  had  ever  existed;  and  the  acknowledgment  must 
be,  that  it  still  existed.  The  last  case  which  I  shall  mention, 
is  Sands  v.  Gelsion,  15  Johns.  511.  The  opinion  of  the  court 
was  delivered  by  Spencer,  C.  J.,  who  examined  the  different 
cases,  and  reasoned  on  the  subject  with  his  usual  discernment 
and  accuracy.  His  conclusion  on  the  whole  was,  "  that  the 
acknowledgment  of  the  existence  of  a  debt  within  six  years  be- 
fore the  suit  was  brought,  is  evidence  of  a  promise  to  pay  the 
debt;  but  if  such  acknowledgment  is  qualified  in  a  way  to  repel 
the  presumption  of  a  promise  to  pay,  then  it  will  not  be  evi- 
dence sufficient  to  revive  tbe  debt,  and  take  it  oat  of  the 
statute."  This  is  the  true  principle.  It  accords  with  reason, 
•and  may  now  be  considered  as  established  by  abundant  author- 
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itj.  Let  us  apply  it  then  as  a  test  to  the  case  before  aa.  The 
defendant  acknowledged  that  he  owed  the  money,  and  would 
have  paid  it  if  he  had  not  been  treated  in  an  ungentlemanly 
manner.  But  having  been  so  treated,  he  declared  that  he 
would  keep  the  plaintiff  out  of  it  as  long  as  he  could.  Taking 
the  defendant's  words  altogether,  they  amounted  to  ibis — ^tbat 
he  would  not  pay  until  compelled  by  law.  Now  this  certainly 
is  quite  inconsistent  with  a  promise  to  pay,  and  therefore  no 
promise  could  be  presumed. 

I  am  of  opinion,  that  there  was  no  error  in  the  charge  of  the 
court,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Upon  ths  qubstion,  what  acknowledgment  of  a  debt  barred  by  the  atatkte 
of  limitationa  is  aufficient  to  jastify  the  presiunption  of  a  new  pramiseir  *^ 
Bell  V.  Rowland^  3  Am.  Dec.  729;  Dca\fortk  v.  Cuher,  6  Id.  361;  James  v. 
Moore,  6  Id.  428;  Lord  v.  Slialer,  8  Id.  160,  with  note;  Seaward  v.  Lard,  10 
Id.  50;  Burden  v.  McElhenny,  10  Id.  570,  with  note. 
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[9  SXBOXJkST  ft  IUWI.X,  U2.] 

A  JunoMXHT  Against  One  Partneb  is  a  bar  to  a  snbseqQeQt  suit  agaioat 
both,  though  the  new  defendant  was  a  dormant  partner  at  the  time  of 
the  contract,  and  was  not  discovered  until  after  the  judgment. 

Wbit  of  ekrob  to  the  district  court  for  the  city  of  Philadel- 
phia, in  an  action  on  a  promissory  note  brought  by  Block 
against  Nathan  and  Newberry  Smith  as  partners.  Plea,  that 
the  plaintiff  had  recovered  judgment  on  the  same  note  in  a 
former  action  against  Nathan  Smith.  Beplication,  that  the  de- 
fendants were  partners  in  trade  at  the  time  the  goods  were  sold 
for  which  the  note  was  given  by  Nathan,  and  upon  which  judg- 
ment was  recovered  against  him,  but  that  plaintiff  did  not  dis- 
cover that  Newberry  was  such  a  partner  until  after  the  judg- 
ment. To  the  rejoinder  plaintiff  demurred.  Upon  issue 
joined,  the  court  gave  judgment  for  the  plaintiff. 

Bawle,  for  the  plaintiffs  in  error,  cited  WilliafM  v.  McFaU,  2 
Serg.  &  B.  280;  Boberison  v.  Smith,  18  Johns.  459  [9  Am.  Dec. 
227];  Whitman  v.  Ely,  4  Serg.  &  B.  454;  Penny  v.  MBrlin,  4 
Johns.  Ch.  566;  Willing  v.  Gonsequa,  1  Pet  301;  Boss  t.  Deey, 
7  T.  B.  361. 

E.  S.  Sergeant  and  T.  Sergeant,  contra. 
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By  Court,  Dukgah,  J.  By  agreement  of  psxtied,  all  objec- 
tions as  to  the  form  of  pleading  ore  waived,  and  the  cause  is  to 
be  decided  on  its  merits.  The  case  then  is  this:  John  Black,  the 
defendant  in  error,  sold  certain  goods  to  Nathan  Smith,  one  of 
the  plaintiffs  in  error,  and  took  his  note,  which  he  put  in  suit 
and  prosecuted  to  judgment;  on  which,  however,  he  has  ob- 
tained no  satisfaction.  Afterwards,  supposing  Newberry  Smithy 
the  other  plaintiff  in  error,  to  be  a  secret  partner,  he  instituted 
this  action  against  both.  It  is  to  be  taken  for  granted  that 
when  the  goods  were  sold,  the  note  given,  and  judgment  ob- 
tained, the  fact  of  Newberry  being  a  dormant  and  secret  part- 
ner was  unknown  to  the  defendant  in  error;  and  that  the  goods 
for  which  the  note  was  given  were  bought  on  account  of  the 
partnership.  If  the  action  can  be  supported,  it  excites  oar 
wonder  that  in  a  matter  which  must  have  so  frequently  occurred 
no  trace  of  the  doctrine  is  to  be  found  in  the  works  of  any 
author,  nor  precedent  in  any  book  of  reports;  and  this  silence, 
though  it  is  not  conclusive,  yet  it  affords  cogent  proof  against 
the  action.  It  is  at  least  incumbent  on  the  plaintiff  to  show 
some  clear  legal  principle  on  which  it  can  be  supported,  and  in 
my  humble  judgment,  as  it  is  without  precedent  to  support  it, 
except  one  solitary  decision,  so  it  is  without  legal  foundation  to 
rest  upon.  For  the  first  time  the  doctrine  was  broached  was 
in  this  country  in  the  year  1810,  in  the  supreme  court  of  the 
United  States:  Sheehy  v.  Mandeville,  6  Cranch,  253;  and  there 
it  was  decided  ''  that  a  several  suit  and  several  judgment  against 
one  of  two  makers  of  a  promissory  note  was  no  bar  to  a  joint 
action  against  both."  This  is  a  precedent  from  a  very  high 
source,  and  commands  great  deference  and  respect  from  the 
characters  of  the  distinguished  and  enlightened  men  who  com- 
posed that  court.  Yet  whatever  importance  and  consideration 
we  may  attach  to  all  their  decisions,  they  are  not  in  this  instance 
binding  authority. 

The  same  question  came  before  Chancellor  Kent  in  1820: 
8.  db  E,  Penny  v.  Martin  and  others,  4  Johns.  Ch.  566.  It  is  the 
same  case  in  specie  as  the  present.  The  plaintiffs  there  brought 
a  suit  at  law  against  two  partners,  as  partners  in  trade,  under 
the  firm  of  B.  &  M.,  and  recovered  judgment,  from  which  they 
were  unable  to  obtain  satisfaction,  and  afterwards  discovered 
for  the  first  time  that  R. ,  L. ,  and  S. ,  three  other  persons,  were 
dormant  partners  with  B.  &  M.,  and  jointly  interested  together 
in  the  transaction,  out  of  which  the  plaintiffs  cause  of  action 
arose;  and  the  chancellor  held  he  had  no  jurisdiction  to  give 
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relief  against  the  dormant  partners.     It  is  worthy  of  remark 
that  the  case  of  Sheehy  v.  MandeviUe  was  not  noticed  bj  the 
<3haDcellor,  and  though  he  gave  no  express  opinion  whether  the 
remedy  at  law  was  lost,  yet  from  his  course  of  reasoning  and 
the  uote  to  the  report,  we  clearly  discover  the  impression  that 
«n  action  could  not  be  supported  at  law.    For  in  the  note  he 
mentions  the  case  of  Consequa  y.   Willing,  decided  in  1816,  1 
Peters,  301,  and  said  that  he  had  not  met  with  any  other  opin- 
ion or  dictum  that  applied  fully  to  the  question.     £uhn,  a  dor- 
mant partner  of  Willing  &  Francis,  was  offered  as  a  witness  and 
objected  to  as  interested,  because  Willing  &  Francis  had  given 
a  uote  to  Consequa,  on  which  they  were  sued  and  a  verdict 
rendered;  and  it  was  alleged  if  Consequa  was  not  able  to  ob- 
tain satisfaction  against  them,  he  might  afterwards  sue  Kuhn, 
ns  a  dormant  partner,  and  Washington,  J.,  held,  that  a  judg- 
ment on  the  note  against  Willing  &  Francis  would  as  com- 
pletely extinguish  the  original  debt  as  if  they  had  given  a  bond 
for  it;  and  that  if  Consequa  brought  an  action  against  Kuhn 
for  it  separately,  he  might  defeat  it  by  a  plea  in  abatement,  and 
a  judgment  in  favor  of  Consequa  would  be  a  bar  against  any 
action  he  might  bring  against  the  three  partners.  Willing, 
Francis,  and  Kuhn,  and  the  judge  denied,  though  Consequa 
might  have  no  remedy  at  law  against  Kuhn,  that  he  could  be 
relieved  in  equity  by  showing  his  ignorance  that  Kuhn  was  a 
dormant  partner.     This  decision  is  of  immense  weight  here, 
where  we  exercise  a  mixed  jurisdiction  of  law  and  equity,  and 
where  if  it  was  competent  to  a  court  of  chancery  to  grant  rehef, 
this  court  would  in  some  form  of  action  reach  the  equity.    For 
though  our  courts  of  law  exercise  chancery  powers  by  a  differ- 
ent medium,  yet  they  are  as  much  bound  by  rules  of  equity  as 
a  chancellor,  and  will  never  go  beyond  the  limits  of  chanoeiy 
powers.     As  these  are  the  opinions  of  two  very  learned  judges, 
that  the  action  would  not  lie  at  law  nor  relief  be  granted  in 
<;hancery,  and  one  of  them,  Mr.  Justice  Washington,  who  de- 
cided the  case  of  Sheehy  v.  MandetnJle;  and  in  1821  the  same 
question  was  decided  in  the  same  way  in  the  supreme  court  of 
New  York:  Bobertson  v.  Smith,  18  Johns.  459  [9  Am.  Dec.  227.] 
That  case  was  fully  discussed  by  the  counsel,  and  Chief  Justice 
Spencer,  who  delivered  the  opinion  of  the  court,  embraced  in 
the  comprehensive  view  he  took  of  the  subject  all  the  authori- 
ties bearing  on  the  question,  and  considered  the  decision  of  the 
supreme  court  of  the  United  States  with  equal  candor  and 
ability,  expressing  his  dissatisfaction  with  the  train  of  zeasonisg 
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4i(lopted  in  that  case.  To  bis  very  luminous  and  able  arguments 
I  refer  generally,  as  conveying  my  own  opinions.  To  the  terms 
in  which  it  was  delivered  I  could  add  no  force,  and  it  would  be 
<doing  in  justice  to  the  argument  to  attempt  to  abridge  it.  I 
will  therefore  content  myself  with  stating  other  reasons  against 
this  action.  The  want  of  notice  is  mainly  urged  as  the  ground 
of  the  action.  No  notice  is  generally  a  defensive  affirmation. 
It  Is  used  as  a  shield  and  not  as  a  sword.  It  is  always  a  nega- 
tive allegation,  consisting  of  a  denial,  and  not  susceptible  of 
proof.  To  undertake  to  prove  it  against  a  mere  denial  would 
be  a  dangerous  matter.  As  it  is  used  in  chancery  it  requires 
the  oath  of  the  party.  But  at  common  law,  and  even  in  our 
blended  jurisdiction  of  law  and  equity,  his  opponent  could  not 
require  that;  and  to  put  him  to  proof  of  the  fact,  the  precise 
time  when  notice  was  given,  against  a  naked  allegation,  without 
either  oath  or  any  proof,  would  be  contrary  to  all  law  and  all 
^uity,  as  it  would  be  requiring  of  him  an  absolute  impossi- 
bility. 

The  spark  of  equity  must  be  struck  out  of  the  want  of  notice. 
Let  us  advert  to  the  consequences,  and  see  first  whether  to  al- 
low this  would  not  be  departure  from  all  our  legal  notions  of 
actions,  either  in  torts  or  in  contracts.  lu  torts,  the  principle 
is  well  settled ;  if  a  plaintiff  has  in  a  former  action  recovered 
damages  for  a  battery,  a  judgment  for  them,  he  cannot  after- 
wards bring  another  action  for  the  same  battery,  because  after- 
wards, in  consequence  of  it,  he  has  lost  a  piece  of  his  skull. 
There  is  an  authority  to  show,  that  subsequent  damages  create 
no  new  cause  of  action:  Feller  v.  Nealy  12  Mod.  543.  There  the 
cause  of  action  arose  from  the  beating,  and  not  from  the  conse- 
quences which  ensued  from  it.  So  here  the  cause  of  action  was 
created  by  the  breach  of  the  contract,  and  not  by  the  subse- 
quent discoveiy  that  Newberry  was  a  partner.  The  cause  of 
action  accrued  at  the  moment  there  was  a  breach  of  the  con- 
tract; the  subsequent  discovery  gave  no  new  substantive  cause 
of  action.  If  the  consequence  of  a  tort  gave  a  new  cause  of 
action,  then  the  statute  of  limitations  would  only  accrue  from 
ibe  time  it  was  discovered,  and  so  in  contracts,  the  discovery  of 
a  new  partner,  or  some  occult  matter  which  produced  a  subse- 
quent damage,  would  give  a  new  cause  of  action.  Now  all  this 
i^  contrary  to  every  received  opinion  with  respect  to  judgments. 
No  principle  is  better  settled  than  that  a  judgment  once  ren- 
dered absorbs  and  merges  the  whole  cause  of  action,  and  that 
neither  the  matter,  nor  the  parties,  can  be  severed,  unless,  in« 
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deed,  where  the  cause  of  action  is  joint  and  severaly  wbich^ 
certainly,  actious  against  partners  are  not.    TmnsUin  remjadi" 
catam.     There  might  be  a  recovery  at  luo  cui  of  sixty  years. 
The  right  of  action  would  never  be  closed  by  any  delay  or  any 
number  of  judgments.     The  rem  judioalam  would  never  close,, 
but  be  a  wound  never  healed,  opening  on  every  new  discovery 
of  a  party.     It  would,  indeed,  be  the  everlasting  suit.     As  sup- 
pose, there  were  ten  partners,  nine  of  them  dormant,  from  A. 
to  L.;  A.,  the  ostensible  partner,  is  first  sued,  judgment  ob- 
tained, but  no  satisfaction.     At  the  end  of  six  years,  B.  is  dis- 
covered, sued,  and  judgment  against  him,  with  A.;  and  so  on 
every  sixth  year,  until  there  are  ten  actions  and  ten  judgmenta 
on  one  original  action.    For  if  the  argument  is  worth  anything, 
it  goes  to  the  full  extent,  that  as  soon  as  a  new  partner  is  dis- 
covered, a  new  cause  of  action  arises,  and  so  on  ad  infiniium. 
It  is  by  putting  an  extreme  case,  the  solidity  of  any  position, 
the  soundness  of  any  argument  is  tested.     For  if  it  will  not 
answer  in    every  case,  no  dependence  can  be  placed  on  it. 
When  the  law  says  that  lindtation  only  runs  from  the  time  of 
discovery  of  a  fraud,  and  that  no  length  of  time  will  protect  a 
fraud,  it  proceeds  on  a  different  principle  than  want  of  notice. 
It  is  on  the  ground  of  actual  fraud,  practiced  by  one  contract- 
ing party  on  another.    But  in  the  case  of  a  dormant  partner, 
there  is  no  actual  fraud  committed  on  the  vendor;  he  does  not 
give  credit  under  the  belief  that  there  is  a  secret  partner.    If 
he  did,  then,  as  to  him,  there  was  no  dormant  partner.     Igno- 
rance of  a  fact  will  not  render  a  transaction  fraudulent.     It  was 
the  concealment  of  a  fact,  which,  if  it  had  been  communicated, 
and  was  the  duty  of  the  party  to  communicate,  the  other  would 
not  have  entered  into  the  contract;  but  this  never  cau  apply  ta 
latent  partnerships.     Black  never  inquired    whether  Nathan 
Smith  had  partners;  he  gave  the  whole  credit  to  him.   Besides,, 
on  whom  are  the  costs  of  the  different  actions  to  be  levied  ? 
Are  they  to  be  recovered  from  the  parties  to  each  action,  or  to 
be  accumulated  and  fall  on  the  heads  of  the  ten  defendants  iu 
the  tenth  action  ?    I  am  of  opinion  that  the  law  would  not  suf- 
fer this  splitting  up  either  of  actions  or  severing  of  persons, 
and  that  where  the  cause  of  action  is  a  joint  one,  that  a  judg- 
ment once  rendered  extinguishes  the  original  cause  of  action, 
and  is  a  bar,  not  only  to  a  subsequent  action  brought  against 
the  same  persons,  but  against  all  others;  that  the  judgment 
puts  an  end  to  all  litigation  on  the  subject-matter  of  the  action^ 
and  that  a  discovery  of  a  new  party,  or  the  happening  of  new 
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damages,  does  not  give  a  new  cause  of  action,  and  the  judg- 
ment should  be  reversed,  and  judgment  rendered  for  the  do- 
fendants. 

Judgment  reversed,  and  judgment  rendered  for  the  defend* 
ants. 


Merger  bt  Judgment  Against  a  Pabtner. — "It  is  well  settled  that  tlio 
liability  of  partDen  for  a  debt  due  from  the  firm  is  sach,  that  a  several  actiom 
cannot  be  maintained  against  each  partner,  if  a  plea  in  abatement  is  inter- 
posed. In  case  no  such  plea  is  made,  and  a  judgment  is  obtained  against 
one  or  more  of  the  partners,  no  further  suit  can  be  maintained.  This  rule, 
in  relation  to  partnership,  yields  to  no  hardship.  Thus,  where  plaintiff  pro- 
cared  one  member  to  confess  judgment  for  the  firm,  the  confessing  member 
was  held  to  be  bound  by  the  judgment,  whilst  his  copartners  were  neither 
bound  by  the  judgment,  nor  liable  to  any  other  action  on  the  same  liability:** 
Freeman  on  Judgts.,  sec.  232.  In  South  Carolina,  a  judgment  against  the 
known  members  of  a  firm  does  not  merge  the  cause  of  action  to  the  extent 
of  releasing  the  unknown:  Watwn  v.  Otpens,  1  Bich.  Ill;  Union  Bank  v. 
Uodfjfs^  11  Rich.  4S0.  The  decided  preponderance  of  the  authorities  is 
against  the  South  Carolina  decisions,  and  in  support  uf  the  rule  maintained 
in  Smith  V.  Black,  except  where  principles  of  the  common  law  have,  upon 
this  subject  been  modified  by  statute:  Anderson  v.  Levan,  1  W.  &  S.  234; 
Moale  V.  HolUns,  11  G.  &  J.  11;  Nichols  v.  Anguera,  2  Miles,  290. 
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[9  BxBOKAMT  k  Bawls,  150.] 

A  Sksrivf's  Sale  cannot  be  objected  to  by  the  purchaser,  on  the  ground 
that  the  title  of  the  defendant,  in  the  execution,  was  defective,  llie 
tale  is  binding  in  all  cases,  except  where  there  has  been  fraud  or  a  mis- 
description of  the  property  in  some  material  respect. 

A  Detect  of  Title,  of  which  the  purchaser  at  a  sheriff's  sale  had  notice, 
cannot  be  taken  advantage  of  by  such  purcliaser  to  avoid  the  sale  Con- 
sequently, where  one  has  bought,  after  giving  public  notice  of  tlie  defect, 
he  cannot  allege  the  defect  to  defeat  an  action  for  the  purchase-money. 

Sheriff's  Sale — Bond  for  Price. — Where  the  conditions  of  a  sheriff's 
sale  are,  that  the  purchaser  shall  pay  in  ten  days,  and  the  deed  shall  be 
delivered  thereafter,  the  property  to  be  resold  at  the  purchaser's  risk  if 
he  fail  to  comply  with  the  conditions,  and  the  purchaser  gives  a  bond 
to  comply  with  such  conditions,  he  is  liable  on  the  bond  without  a 
resale. 

DvvBCT  IN  Declaration  Cured. — If  the  declaration,  in  an  action  on  a  bond 
for  the  purchase  price  bid  at  a  sheriff's  sale,  omit  to  allege  the  sale,  it 
will  be  bad  on  demurrer.  But  such  defect  will  be  cured  by  notice  ul 
special  matter  in  defense,  wherein  is  set  out  the  fact  of  sale. 

An  IiiTFORMAL  Verdict  in  an  action  of  debt,  by  which  more  than  was  de- 
manded is  given  to  the  plaintiff,  will  be  amended  by  considerin^,'  the 
■nipliiB  as  damages,  it  appearing  that  the  verdict  was  for  the  debt 
mtuX  interest. 


692  Fbiedly  v.  Sgheetz.  [Penn. 

Writ  of  Ebbob.  Scheetz  brought  an  action  of  debt,  to 
recover  the  amount  specified  in  a  bond  executed  bj  Friedlj,  for 
the  purchase-money  due  on  a  sale  under  an  execution  made  by 
Scheetz  as  sheriff,  on  the  twentieth  of  December,  1817.  The 
defendant  pleaded  payment,  with  leave  to  give  the  special  mat- 
ters  in  evidence;  and  under  this  plea  gave  notice,  that  he  would 
offer  eyidence  that  the  bond  was  for  and  on  the  purchase  of 
certain  premises,  sold  to  the  defendant  by  the  plaintiff,  as 
sheriff,  as  the  property  of  Henry  Friedly,  junior;  that  at  the 
time  of  the  sale  the  premises  were  not  the  property  of  H. 
Friedly,  junior,  but  belonged  to  his  father,  by  virtue  of  a  borui 
fide  conveyance,  for  value,  from  H.  Friedly  and  his  wife,  dated 
May  24,  1817.  Other  facts,  material  to  the  case,  are  set  forth 
in  the  opinion.     Verdict  for  the  plaintiff. 

KiUera,  for  the  plaintiff  in  error,  cited  Sieinhauer  y.  WUman^ 
1  Serg.  &  B.  438;  1  Esp.  N.  P.  262;  4  Yeates,  283. 

/.  Sergeant^  contra. 

By  Court,  Duivgan,  J.     This  was  an  action  of  debt  on  a  single 
bill  given  by  plaintiff  in  error,  defendant  below,  to  defendant 
in  error  for  two  thousand  three  hundred  and  ten  dollars,  on 
what  the  parties  went  to  trial  on  the  plea  of  payment,  with 
leave  to  give  the  special  matter  in  evidence.     Under  this  plea, 
the  defendant  gave  notice  of  special  matter  which  set  out  the 
defense,  the  consideration  for  which  the  bill  was  given,  and  the 
failure  of  that  consideration.     The  notice  was  as  follows:  [Here 
His  Honor  read  the  defendant's  notice  of  special  matter.]    On 
the  trial  the  plaintiff  gave  in  evidence  the  bill  and  conditions  of 
sale  referred  to  in  the  bill,  and  proved  a  tender  of  conveyance, 
duly  acknowledged,  and  a  demand  of  the  purchase-money.    The 
defendant  declined  receiving  it,  saying,  ''when  the  sheriff  made 
a  clear  title  he  would  pay  the  money,  but  that  he  was  not  ready 
at  that  time;"  and  further  proved  that  at  the  time  of  the  sale 
the  defendant  read  a  paper  signed  by  Henry  Friedly,  Sr.,  cau- 
tioning the  bidders  not  to  bid  for  the  property,  as  the  title  was 
ijot  in  Henry  Friedly,  Jr.,  but  in  Henry  Friedly,  Sr.,  and  that 
there  were  many  good  bidders  in  the  sale. 

The  defendant  then  offered  in  evidence,  pursuant  to  his  no- 
tice, "  a  deed  dated  May  24,  1817,  from  Henry  Friedly,  Jr.,  to 
Henry  Friedly,  Sr.,  to  show  the  title  was  not  in  the  defendant 
in  the  execution,  as  whose  property  it  was  sold."  ThisevideDce 
v^'iia  objected  to  and  was  not  received,  and  exception  taken. 
TLe  jury  gave  a  verdict  in  debt  for  a  numerical  sum,  beyond 
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the  Bom  demanded  by  the  writ  or  declaration.  The  extra  sum, 
by  calcalation,  appears  to  be  the  interest  due  on  the  bill,  and 
in  Btriotness  ought  to  ha^e  been  given  in  the  name  of  damages. 
On  the  merits,  besides  the  rejection  of  the  evidence,  the  defend- 
ant below,  plaintiff*  in  error,  contends,  though  the  objection 
dooB  not  appear  to  have  been  made  in  the  court  of  common 
pleas,  that  no  action  could  be  supported  until  there  had  been  a 
re-eale,  and  that  only  for  the  difference,  if  the  second  sale  was 
for  a  less  sum.  He  makes  objections  to  the  form  of  the  pro- 
ceedings, to  the  declaration,  because  it  sets  out  no  breach  of 
the  conditions  of  sale,  or  that  there  was  a  sale,  shows  no  cause 
of  action,  or  title  to  the  money  demanded;  to  the  verdict,  be- 
cause the  verdict  and  judgment  are  for  a  debt  greater  than 
plaintiff  demands.  The  notice  of  the  special  matter  is  to  be 
considered  in  the  light  of  a  bill  in  equity  to  be  relieved  from  a 
legal  obligation  which  in  conscience  ought  not  to  bind  him. 
It  states  no  fraud  committed  on  the  vendor  by  the  vendee;  no 
misrepresentations;  no  concealment;  no  ignorance  of  facts;  but 
seeks  protection  and  absolution  from  his  obligation,  by  reason 
of  a  fact  not  only  known  to  him,  but  which  he,  as  agent  of 
Henry  Friedly,  Jr.,  in  order  that  there  might  be  no  pretense 
of  a  purchase  without  notice,  publishes  at  the  time  of  sale. 
For  if  he  did  not  act  as  agent  of  Henry  Friedly,  Sr. ,  he  would 
be  committing  a  palpable  fraud,  in  exciting  apprehensions  as 
to  the  title  in  the  minds  of  the  other  bidders,  and  thus  obtain- 
ing property  at  an  undervalue,  and  if  he  did,  and  afterwards 
bought,  he  would  be  presumed  to  have  knowledge  of  the  title, 
and  to  have  bought  confident  in  his  own  knowledge  of  the  law. 
Now  in  such  a  case  as  this,  if  a  man  has  knowledge  of  the  fact, 
and  acts  presumptuously  on  his  own  opinion  of  the  law,  though 
mistakenly,  if  not  fraudulently  drawn  into  the  mistake,  that  is 
no  ground  for  relief  in  equity.  I  speak  of  sales  by  judicial 
process  and  contracts  between  man  and  man,  which  was  the 
case  of  Steinhauer  v.  WUman^  1  Serg.  &  B.  438.  That  case  is 
not  well  understood.  It  does  not  go  to  the  wild  length,  as 
some  have  supposed,  that  a  man  who  purchases  a  title  with  all 
its  defects  and  imperfections,  and  whose  conveyance  contains 
no  covenant  of  warranty,  is  not  bound  to  pay  the  bonds  he  has 
given  for  it.  For  Mr.  Justice  Yeates,  the  great  advocate  for  the 
departure  from  the  general  rule,  both  of  law  and  equity,  of 
cca^eat  emptor  in  the  sale  of  lands,  yet  restrains  its  operation, 
for  he  puts  it  on  a  very  rational  principle.  The  obvious  and 
plain  rale  he  says  is,  "  what  was  the  true  meaning  of  the  con- 
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Iracting  parties;  was  it  contemplated  mutually  that  tbe  pur- 
ehaser  should  hold  the  land  under  a  good  title,  or  that  he 
ihould  run  his  chance  of  getting  a  title,  and  be  exposed  to  all 
hazards:"  page  446.  And  iu  447,  resting  it  solely  on  the 
foundation  of  usage,  he  observes:  ''  I  have  asserted  the  general 
understanding  to  have  been  that  in  all  cases,  unless  where  it 
plainly  appear  that  the  purchaser  agreed  to  run  the  risk  of  the 
title,  either  by  special  contract  or  where  it  might  be  fairly  in- 
i erred  from  the  consideration  money  being  highly  inadequate 
to  the  value  of  the  premises  at  the  time  of  the  coDtract,  he 
might  defend  himself  in  a  suit  for  the  consideration-money  by 
showing  that  the  title  was  defective,  either  in  whole  or  in  part, 
whether  there  was  a  covenant  of  general  warranty,  or  other 
engagement  on  the  part  of  the  vendor,  that  he  had  a  good  right 
to  convey,  or  of  quiet  enjoyment,  or  the  like  covenants,  or 
not." 

The  nature  of  a  sheriff's  sale,  it  is  well  knov^n,  is  a  sale  of 
the  defendant's  title.  He  conveys  to  the  purchaser  a  free  and 
clear  estate,  as  fully  and  amply  as  they  were  in  the  debtor. 
The  sheriff  enters  into  no  covenant.  Inadequacy  of  price  alone 
is  no  objection  to  a  sale  under  process  of  law:  11  Johns.  555, 
The  doctrine  in  Sieinkawer  v.  Witman^  has  no  relation  to  sales 
1)y  a  sheriff  on  executions.  It  is  not  pretended  by  any  one, 
that  the  usage  asserted  and  maintained  by  Judge  Yeates  exr 
tended  to  them.  If  any  fraud  was  practiced  on  the  purchaser, 
or  any  mistake  in  the  description,  application  should  be  made 
to  the  court  at  the  term  at  which  the  vmt  is  returnable  to  set 
aside  the  sale.  I  do  not  say,  that  the  neglect  of  this  would 
prevent  a  purchaser  from  setting  up  this  defense  to  an  action 
])y  the  plaintiff.  But  the  acquiescence  would  diminish  the 
force  of  the  objection,  though  if  the  court  refused  to  set  aside 
the  sale,  it  might  not  be  conclusive.  But  this  is  not  a  case  of 
fraud,  either  alleged  in  the  notice,  or  offered  to  be  proved  at 
the  trial.  The  deed  from  Henry  Friedly  the  younger  to  Henry 
Eriedly  the  elder  was  offered  to  show  that  the  title  was  not  in 
the  younger  Friedly.  The  question  is  then  reduced  to  this 
Bingle  point,  can  a  purchaser,  having  direct  notice  at  the  time 
of  the  sale  that  the  defendant  in  the  execution  has  sold  and 
conveyed  the  estate  before  the  judgment,  set  up  that  convey- 
ance as  a  defense  in  a  suit  for  the  purchase-money  by  the 
sheriff.  It  is  conceived  but  one  answer  can  be  giyen  to  this 
quebtion,  that  he  cannot.  It  would  obstruct  the  reoovery  of 
nil  debts  if  this  could  be  done;  for,  by  a  family  axrangement. 
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friends  might  again  and  again  bid  in  the  property,  and  then 
•defend  themselves  from  payment  on  the  want  of  title.  It  is  a 
mistake  when  it  is  supposed  that  the  sheriff  sells  a  sound  title. 
He  sells  the  claim  of  the  defendant  in  the  execution,  and  no 
more;  as  free  and  clear  an  estate  as  the  debtor  held;  and  the 
rule  of  cavecU  emptor  is  binding  on  every  purchaser  at  sheriff's 
sale.  Fraud,  a  clear  mistake  in  the  description  of  the  property 
by  the  sheriff,  its  situation,  its  dimensions,  would  raise  a  dif- 
ferent question;  but  even  in  these  cases,  the  purchaser  ought 
not  to  lie  by,  when  he  has  obtained  the  knowledge,  but  should 
move  the  court  to  set  aside  the  sale;  and  under  some  circum- 
stances, long  delay  after  discovery  would  amount  to  an  aban- 
donment of  the  objection. 

One  can,  however,  lay  down  no  rule  as  to  this.  Eveiy  case 
depends  on  its  own  circumstances.  If  the  defendant  in  the  ez« 
ecution,  or  judgment-creditors  had  been  dissatisfied  with  ihin 
sale,  on  the  ground  that  the  property  sold  at  a  great  undervalue 
on  account  of  the  notice,  a  court  of  justice  would  readily  sus- 
tain the  objection;  for  it  is  a  most  suspicious  circumstance^ 
where  the  purchaser,  either  acting  for  himself,  or  as  agent  for 
another,  publishes  the  notice  of  adverse  title,  keeps  off  other 
bidders  and  then  buys  himself;  but  it  is  a  defense  against  pay- 
ment of  the  purchase-money,  by  such  bidder,  that  would  not 
be  countenanced  in  a  court  of  equity;  because,  without  giving 
an  opinion  on  the  purity  of  this  particular  transaction,  it  would 
open  wide  the  door  to  frauds  in  conducting  sheriff's  sales.  It 
is  better  for  the  suitor  and  for  the  purchaser  that  it  should  be 
distinctly  understood  that  a  sale  cannot  be  shaken,  except  in 
•cases  of  fraud,  or  misdescription  of  the  property  in  some  mate- 
rial respect.  It  is  not  a  just  rule  that  will  not  work  on  both 
sides.  Now  it  would  work  most  unequally,  that  a  purchaser 
should  bid  in  an  estate  at  undervalue,  on  account  of  some  sup- 
posed defect  of  title,  and  that  he  should  not  be  bound  to  pay, 
unless  the  title  proved  good  on  a  trial  for  the  purchase-money; 
that  though  he  bought  only  the  title  of  the  defendant,  what- 
•ever  it  was,  still  that  he  was  not  bound  to  pay,  unless  it  was  a 
clear  one.  There  could  be  nothing  more  mischievous,  than  re- 
laxing the  binding  nature  of  these  sales  where  they  are  fair. 
If  the  general  rule  presses  hard  in  a  particular  instance,  it  com- 
pensates for  the  hardship  of  the  particular  case  by  its  general 
benefit,  security  and  certainty.  It  would  be  manifestly  unequal 
and  unjust  to  release  the  purchaser  from  his  bid,  on  account  of 
defective  title,  the  very  cloud  which  diminishes  its  value,  and 
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not  to  relieTO  the  defendant  in  the  execution,  when  he  -was  able 
to  dissipate  that  cloud  which  sacrificed  his  prox>ertj.    Bat  the 
duties  of  both  are  plain;  the  purchaser  to  examine  the  title  be- 
fore he  buys;  the  defendant  at  the  time  of  sale  to  show  ita 
validity,  to  clear  up,  as  far  as  he  can,  any  objections  to  it.    But 
if  the  purchaser  will  not  inquire,  he  should  suffer  for  his  con- 
fidence; and  if  the  defendant  in  the  execntion  will  be  silent 
and  not  show  his  title,  he  should  suffer  for  his  obstinacy.    If 
the  sale  is  a  fair  one,  it  binds  both;  if  tainted  with  fraud,  it 
binds  neither,  unless  he  is  a  party  to  the  fraud.    The  convey* 
ance  was  therefore  properly  rejected.     It  is  irrelevant  to  the 
issue.     It  ought  not  to  profit  the  defendant  nor  injure  the 
plaintiff.     It  is  very  questionable,  indeed,  my  own  impression, 
and  here  I  only  state  my  own  impression,  is,  that  the  objection 
as  to  the  resale,  is  not  raised  on  the  record.    The  court  was  not 
called  to  give  any  opinion,  nor  is  there  any  evidence  stated 
There  might  or  there  might  not  be  a  resale;  the  point  was  not 
made;  the  bill  of  exceptions  only  brings  the  question  of  evi- 
dence to  as  the  conveyance,  and  that  alone,  before  the  court. 
But  if  it  were  before  the  court,  we  are  all  of  opinion  that  the 
sheriff  could  support  an  action  on  this  obligation  without  a  re- 
sale.    The  case  of  Webster  and  Ford  v.  Hoban^  7  Granch,  399, 
differs  in  many  material  respects.     There  it  was  an  action  on 
the  sale  itself,  here  it  is  on  an  obligation  given  for  the  purchase- 
money.     There  the  material  condition  was  that  the  purchaser 
should  secure  the  purchase-money,  payable  in  six  and  twelve 
months,  and  should  have  thirty  days  to  comply  vnth  the  article, 
at  which  time,  in  case  of  compliance,  he  was  to  receive  a  good 
and  complete  title  to  the  property;  or  failing  to  comply  within 
thirty  days,  the  property  then  to  be  sold  on  account  of  the  first 
purchaser;  here  the  whole  purchase-money  was  to  be  paid  in 
ten  days,  but  the  sheriff's  deed  was  not  to  be  delivered  for 
more  than  one  month  afterwards,  and  then  to  be  only  a  con- 
veyance of  the  title  of  the  defendant  in  execution.     There  the 
coui-t  held  the  resale  on  account  of  the  purchaser  would  en- 
title him  to  any  surplus;  but  here  the  resale  was  at  the  risk  of 
the  purchaser,  and  on  a  resale  made  by  a  sheriff  for  the  pur- 
chaser's non-compliance,  the  purchaser  would  not  be  entitled 
to  any  surplus,  though  he  would  be  accountable  for  any  defi- 
ciency. 

But  the  ground  of  that  decision  was  that  the  action  would 
expose  the  defendant  to  have  damages  assessed  against  him  by 
some  uncertain,  arbitrary  and  unsatisfactory  rule,  which  might 
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be  adopted  by  a  juiy,  and  of  the  advantaf^es  which  were  re- 
served to  him  by  the  terms  of  the  auction,  the  plaintiff  could 
not  deprive  him.  But  that  reason  does  not  hold  here;  for  the 
actioii  is  not  for  damages,  but  debt  in  numero  ascertained  by 
defendant's  own  obligation.  Besides,  the  sheriff,  if  he  had  not 
given  the  obligation,  might  have  returned  the  property  to  the 
next  bidder,  sold  again,  and  have  sued  him  for  the  difference, 
or  might  have  made  a  62)ecial  return  that  the  premises  were 
knocked  down  to  the  defendant,  and  that  he,  not  having  paid 
the  purchase-money,  therefore  the  premises  remained  unsold: 
Zaniringer  v.  Pole^  1  Dall.  458.  Or  he  might,  as  he  has  done 
here,  return  them  sold,  tender  the  conveyance,  and  sue  for  the 
parcbase-money  on  the  obligation.  For  the  obligation  created 
a  duty  to  pay,  and  the  remedy  of  the  sheriff  was  cumulative. 
We  have  now  come  to  the  two  formal  objections,  and  as  the 
defense  is  not  recommended  to  our  consideration  by  any  equity, 
and  the  plaintiff  has  a  clear  legal  right,  we  would  reluctantly 
send  his  cause  back  after  it  has  been  tried  on  its  merits,  on  nice 
technical  objection,  not  in  any  degree  affecting  the  merits.  But 
if  the  defense  did  appear  to  us  not  to  be  the  most  gracious, 
still,  if  there  is  uncured  and  uncurable  error,  then  the  judg- 
ment must  be  reversed.  And  I  own  I  was  struck  with  the  im- 
perfection of  the  declaration.  It  sets  out  the  conditions  of 
sale,  but  does  not  allege  that  any  such  sale  was  made.  It  is 
but  the  fragment  of  a  count,  and  if  this  declaration  had  been 
demurred  to,  the  demurrer  must  have  been  sustained.  But  the 
plea  and  issue  and  verdict  cured  the  defect.  The  plea  of  pay- 
ment admits  the  declaration  to  be  good.  But  it  is  not  neces- 
sary to  depend  on  such  general  dictum  ;  for  in  a  much  contested 
and  well  considered  case  in  this  court,  Thompson  v.  Mtisser,  1 
Dall.  460,  the  action  was  in  debt  in  the  delinet,  on  a  penal  bill 
for  two  hundred  thousand  pounds  weight  of  tobacco,  by  which 
Thompson  bound  himself  in  the  penalty  of  two  hundred  thou- 
sand pounds  to  pay  one  hundred  thousand.  The  specific  error 
alleged  was,  that  the  declaration  did  not  state  that  Thompson 
did  not  pay  the  smaller  quantity  of  one  hundred  thousand  on 
the  day  fixed  for  payment,  so  that  no  cause  of  action  was  shown 
to  have  accrued  to  the  plaintiff  below  for  the  penalty.  The 
court  decided  that  the  defect  in  the  declaration  with  respect  to 
the  amount  could  not  be  taken  advantage  of  in  error,  though 
it  might  on  demurrer;  it  was  cured  by  pleading  over  in  chief, 
and  by  the  verdict.  But  the  notice  of  the  special  matter  is  to 
be  considered  as  a  part  of  the  pleadings,  and  that  states  U\e 
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consideration,  and  that  a  sale  was  made,  and  the  obligation 
^ven  for  the  purchase-money;  and  in  Zsrger  v.  Sailor,  6  Binn. 
24,  it  is  stated  as  a  general  principle,  "  that-  where  Beveral 
things  are  to  be  done  by  the  plaintiff,  precedent  to  the  perfoim- 
•ance  of  the  defendant's  part  of  the  agreement,  it  is  necessaiy 
for  the  plaintiff  to  aver  performance  of  all  that  was  to  be  done 
by  liim;  but  if  the  performance  of  a  part  is  not  averred,  as  it 
-appears  by  the  defendant's  plea,  or  by  his  notice  under  the 
plea,  that  the  part  in  question  was  performed,  the  doclaration 
is  cured."  And  the  court  there  say  that  it  matters  not  whether 
the  allegation  be  in  the  plaintiff's  declaration,  or  defendant  i 
plea  or  notice,  it  is  sufficient  if  it  appear  on  the  record  in 
either. 

The  last  objection  is  to  the  form  of  the  verdict  and  judgment. 
The  verdict  is  doubtless  informal,  for  it  ought  to  have  been 
taken  in  debt  for  the  sum  in  numero  demanded,  and  for  the 
redt  in  damages,  as  the  whole  debt  was  found.     But  if  we  were 
to  scan  with  scrupulosity  the  records  of  the  courts  in  Pennsyl- 
vania, examine  them  with  scrutinizing  eyes,  very  few  of  them 
could  bear  this  inspection;  for  in  many  cases  we  have  brought 
before  us  most  misshapen  records.     Our  records  are  not  drawn 
up  with  precision  and  accuracy,  and  the  court  has,  from  neces- 
sity, not  exacted  a  rigid  adherence  to  forms,  but  requires  a 
substantial  compliance  with  the  requisites  of  law;  and  if,  after 
«veiy  reasonable  allowance,  this  is  not  found  in  the  record,  the 
proceedings  will  be  judged  erroneous.     But  strict  form  is  not 
now  required  in  verdicts.     It  is  only  to  be  understood  what  the 
intention  was,  agreeable  to  which  the  verdict  may  afterwards 
be  moulded  into  form.     The  intention  of  the  juty  is  plain  to  a 
demonstration,  to  find  the  whole  debt  and  the  sum  beyond  that 
in  interest,  and  the  justice  of  the  case  clear,  and  the  mode  of 
entering  the  verdict  is  the  act  of  the  clerk,  a  mere  clerical  nus- 
take:  Hob.  45;  2  Burr.  700;  Thompson  v.  Musser,  1  Dall.  462. 
And  Hobart  lays  down  a  just  rule,  that  the  verdict  may  not 
conclude  finally  or  punctually  in  the  words  of  the  issue,  yet  if 
the  point  in  issue  can  be  concluded  out  of  the  finding,  the 
court  shall  word  the  verdict  into  form,  and  make  it  serve  accord- 
ing to  the  real  justice  of  the  case.     As  this  might  have  been 
amended  before  writ  of  error  brought,  it  is  amendable  after; 
and  if  not  done  by  the  inferior,  may  be  done  by  the  superior 
court:  Gibb.  His.  G.  P.  19,  172.     If  the  verdict  isgood,th« 
judgment  is  likewise  so;  for  being  entered  generally,  if  drawn 
at  large  it  may  be  put  into  form,  and  as  the  merits  have  been 
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tried,  justice  must  be  obtained  without  being  entangled  in 
technical  niceties:  Thompson  v.  Musser,  1  Dall.  462.  This  is  a 
<K>iiimon  en  or  in  taking  verdicts  in  debt,  and  communis  error 
facii  jua,  is  a  maxim  which  ought,  in  this  instance,  to  be 
respected,  if  in  any. 
Judgment  affirmed. 

Fatlubb  of  Tttlb. — ^The  rale  of  caveat  emptor  applies  with  great  rigor 
agaififlt  parchaaera  at  execution  and  jadicial  sales.  In  the  foregoing  case  the 
pnrchaser  appears  to  have  had  notice  of  the  defect  of  which  he  sabeequently 
•complained.  This  fact  is  immateriaL  At  sach  sales  nothing  is  understood 
to  be  sold,  except  the  title  of  the  persons  against  whom  the  execution  or 
other  process  is  directed.  The  purchaser  must  satisfy  himself  before  making 
his  bid.  If  he  does  not  do  so,  he  cannot  afterwards  avoid  his  bid  or  obtain 
relief  because  the  title  was  defective  or  incumbered.  This  rule  has  been  ap- 
plied with  great  firmness  and  frequency  in  Pennsylvania:  Smith  v.  Painter, 
^  Am.  Dec.  344;  5  S.  &  R.  223;  Elkin  v.  AferedUh,  2  Miles,  167;  WeidUr  v. 
Farmers*  Bank,  11  S.  &  R.  134;  Kmg  v.  Gunnison,  4  Pa.  St  171;  Biekley  y. 
BiddU^  33  Id.  276;  Vandever  v.  Baker,  13  Id.  121;  Beaver  FaUs  Water  Power 
Co.  v.  Wilson,  83  Id.  83.  The  rule  is  equally  well  established  elsewhere: 
Freeman  on  Ex.  sees.  301,  335.  But  while  the  purchaser  cannot  complain 
that  the  defendant  in  execution  had  no  title,  or  an  imperfect  title,  he  may 
urge  the  objection  that  the  proceedings  have  been  so  informal  and  defective 
that  they  do  not  divest  the  defendant  of  such  title  as  he  had.  If  from  any 
«auae  the  sale  or  the  anterior  proceedings  are  so  void  that  they  do  not  trans- 
fer whatever  title  the  defendant  held,  then  the  purchaser  is  exonerated 
from  x>aying  the  amount  of  his  bid:  Freeman  on  Ex.  sec.  301;  Boggs  v.  Har" 
grave,  16  CaL  559;  Commisskmers  v.  Smit?i,  10  Watts,  392;  Freeman  on  Co- 
tenancy and  Partition,  sec.  547;  Cook  v.  Famam,  21  How.  Pr.  286;  34  Barb. 
95;  12  Abb.  P.  359;  Ooode  v.  Crow,  51  Mo.  214;  Laughman  v.  Tfiompson,  6 
8.  It  M.  259;  Campbell  v.  Brown,  6  How.  Miss.  230;  Bartes  v.  Thompkins,  4 
Sneed,  623;  Todd  v.  Ihwd,  1  Met.  Ky.  281;  Barrett  v.  ChurehiU,  28  B.  Mon. 
387;  liiddle  v.  HiU,  51  Ala.  224. 


GiBBS  V.  Cannon. 

[9  SSBOSAKT  it  Bawlb,  196.] 

(hr  A  G<7ABAifT7  09  A  NoTE,  drawn  and  indorsed  by  others,  if  the  drawer 
and  indorser  are  insolvent  at  the  maturity  of  the  note,  thii  fact  would 
be  prima /aeie  evidence  that  the  guarantor  was  not  prejudiced,  and 
therefore  notice  to  him  of  non-payment  may  be  dispensed  with. 

KoncB  Alleged  in  the  Declaration  in  an  action  against  the  guarantor 
of  a  promissory  note  need  not  he  proved. 

Wbtt  of  error.  Cannon  brought  an  action  against  Gibbs  on 
a  guaranty  of  a  certain  promissory  note  drawn  by  J.  Y.  Bryant 
in  favor  of  M.  Bryant.  Demand  and  notice  of  non-payment  had 
been  given  to  the  indorser;  but  when  the  note  became  payable 
they  were  both  insolvent.     No  notice  was  given  to  the  defend- 
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ant  prior  to  the  bringing  of  this  suit,  two  months  after  the 
maturity  of  the  note.  The  declaration  alleged  notice  to  have 
been  given.  On  the  trial,  the  protest  was  admitted  against  de- 
fendant's objection.     Verdict  and  judgment  for  the  plaintiff. 

ScoU,  for  the  plaintiff  in  error,  cited  Brown  y.  Jonea,  3  Johns. 
230;  Mclver  v.  Bkhardson,  1  Mau.  &  Sel.  557;  Bank  of  New 
York  V.  Livingston,  2  Johns.  Oas.  409;  Chitty  on  Bills,  264; 
Philips  T.  Astling,  2  Taunt.  205;  Barton  v.  Baker,  1  Serg.  &  Tl. 
334. 

J.  B,  Ingersoll,  contra. 

By  Court,  Duncan,  J.  The  bill  of  exceptions,  on  a  point  of 
evidence,  has  been  abandoned  by  the  plaintiff  in  error.  The 
remaining  point  is  the  alleged  error  in  the  charge  of  the  court. 
The  note,  payment  of  which  was  guaranteed  by  the  plaintiff  iu 
error,  became  due  the  seventh  of  May,  1819;  the  action  on  this 
guaranty  was  brought  the  fourteenth  of  July,  1819.  The  ac- 
tion was  the  first  notice  he  had  of  the  nonpayment.  Notice  in 
due  season  had  been  given  to  the  indorser.  When  the  note  be- 
came due,  the  drawer  and  indorser  were  both  insolvent. 

The  material  question  is,  does  the  guarantor  of  a  note  stand 
in  the  same  situation,  with  regard  to  notice,  as  parties  to  the 
note  ?    This  is  not  an  action  on  the  note,  but  on  a  collateral 
promise.    Whatever  vacillation  prevailed  in  the  courts  for  a 
time,  it  is  now  settled,  both  in  Westminster  hall  and  in  this 
court,  that  insolvency  of  a  drawer  of  a  promissory  note  does 
not  dispense  vdth  the  necessity  of  a  demand  of  payment  and 
notice  to  the  indorser:  Esdaile  v.  Sowerby,  11  East,  114;  Barton 
V.  Baker,  1  Serg.  &  R.  334  [7  Am.  Dec.  620].     As  between  the 
parties  to  this  note,  the  rule  is  inflexible,  unbinding,  open  to  no 
inquiry,  whether  notice  could  have  availed  the  indorser;  for  the 
holder  has  no  right  to  judge  what  may  be  the  remedies  of  the 
parties,  and  the  original  implied  contract  being  that  as  far  ua 
the  nature  of  the  original  security  will  admit,  the  surety,  pay- 
ing the  debt,  will  stand  in  the  place  of  the  creditor:  BouUbee  v. 
Stiobbs,  18  Yes.  Jun.  21;  the  presumption  of  law  is  that  he  is  in- 
jured by  want  of  notice.     Death,  bankruptcy,  notorious  insol- 
vency, or  the  drawer's  being  in  prison,  constitute  no  excoses, 
either  at  law  or  in  equity;  because  many  means  may  remain 
with  him  of  obtaining  payment,  by  the  assistance  of  friends,  or 
otherwise,  of  which  it  is  reasonable  the  indorser  should  have  an 
opportunity  of  availing  himself;  and  it  is  not  competent  to  the 
holder  to  show  that  delay  in  giving  notice  has  not,  if  fact,  been 
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prejudicial:  Haynes  y.  Birk^  3  Bob.  &  P.  606.  Nor  will  knowl- 
edge of  the  inaolvencj  of  the  drawer,  and  nonpayment  of  the 
note,  be  equivalent  to  due  notice  being  given  by  the  holder: 
Nicholson  v.  OoiUhU,  2  H.  Bl.  612;  Staples  v.  Oldfiea,  1  Esp.  332; 
Esdaile  v.  Scwerby,  11  East,  117.  In  the  case  of  NichoUon  v. 
Oouihii,  before  referred  to,  the  indorsement  was  by  way  of 
guaranty,  and  it  was  held  to  be  liable  to  all  the  legal  conse- 
qaenoes  of  an  indorsement.  That  was  an  action  on  the  indorse- 
ment. But  in  Warrington  v.  Furbor,  8  East,  242,  where  the 
guaranty  was  not  by  indorsement,  and  the  action  brought  on 
the  contract.  Lord  Ellenborough  observed  that  '*  the  same 
strictness  of  proof  is  not  necessary  to  charge  the  guarantees,  as 
would  have  been  necessary  to  support  an  action  on  the  bill  it- 
self, where  by  the  law-merchant,  a  demand  and  refusal  by  the 
acceptor  ought  to  have  been  proved  to  charge  any  other  party 
upon  the  bill,  and  this  notwithstanding  the  bankruptcy.  But 
this  is  not  necessary  to  charge  guarantees,  who  insure,  as  it 
were,  the  solvency  of  the  principal,  and,  therefore,  if  he  be- 
comes bankrupt  and  notoriously  insolvent,  it  is  the  same  as  if 
he  were  dead,  and  it  is  nugatory  to  go  through  the  ceremony  of 
making  a  demand  upon  him." 

Grose,  justice,  said,  "  the  necessity  of  a  demand,  notwith- 
standing the  bankruptcy  of  the  acceptor,  in  order  to  charge  the 
drawer  or  indorser  of  a  bill,  was  founded  solely  on  the  custom 
of  merchants;"  and  Le  Blanc,  justice,  says,  "  there  is  no  need 
of  the  same  proof  to  charge  a  guarantor,  as  a  party  whose 
name  is  on  a  bill  of  exchange,  for  it  is  sufficient  against  the 
former  to  show  that  the  holder  of  a  bill  could  not  have  obtained 
the  money  by  making  a  demand  on  it; "  and  Lawrence,  justice, 
*'  though  proof  of  demand  on  bankrupt  acceptors  is  not  neces- 
sary to  charge  a  guarantor,  yet  the  latter  is  not  prevented  from 
showing  he  ought  not  to  have  been  called  upon  at  all."  In 
Philips  V.  Aston,  2  Taunt.  206,  which  was  on  the  guaranty,  not 
by  indorsement,  the  acceptor  was  neither  bankrupt  nor  insol- 
vent when  the  bill  became  due,  and  uo  steps  taken  to  procure 
payment  from  a  solvent  acceptor.  It  was  held  that  this  dis- 
charged the  guarantor.  I  think,  upon  review  of  these  cases, 
the  line  is  clearly  marked  out.  It  is  this:  that  the  guarantor  is 
discharged  if  notice  is  not  given  of  nonpayment  to  him,  that 
he  may  avail  himself  of  the  want  of  proper  presentment  and 
Icmand,  and  of  due  notice  of  nonpayment,  where  the  drawer 
and  indorser,  or  either  of  them,  are  solvent  at  the  time  the  note 
became  due.  But  when  both  are  then  insolvent,  this  would  be 
f)rtma  fade  evidence  that  a  demand  oii  them  and  notice  to  the 
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guarantor  would  be  of  no  avail,  and,  therefore,  the  giving  no- 
tice to  a  guarantor,  not  a  party  to  the  bill,  would  be  dispensed 
with,  the  presumption  being  that  the  guarantor  was  not  preju- 
diced by  the  want  of  notice:  Ghitty  on  Bills,  262.  It  ii  i>ot 
necessary,  however,  to  go  farther  in  this  case  than  to  decide 
that  demand  having  been  seasonably  made  on  the  drawer  and 
indorser,  both  then  insolvent,  the  guarantor  might  be  resorted 
to  for  payment,  without  notice  of  the  nonpayment,  and  that 
be  would  be  liable  unless  he  proved  he  was  prejudiced  by  the 
want  of  notice.  Without  particularly  canvassing  everything 
that  was  said  by  the  court,  by  way  of  illustration  on  the  gen- 
eral view  of  the  case,  it  is  sufficient  for  the  court  to  say  there 
was  no  error  in  the  charge  to  prejudice  the  plaintiff. 

There  is  great  truth  in  the  observation  of  Mr.  Justice  Story 
in  Evans  v.  EcUon,  7  Wheat.  426,  that  spreading  a  charge  in 
exlenso,  on  the  record,  is  an  inconvenient  practice,  and  may  give 
rise  to   minute  criticisms  and  observations  upon  points  inci- 
dentally introduced  for  purposes  of  argument  and  illustration, 
by  no  means  essential  to  the  merits  of  the  cause.     And  the 
principle  laid  down  by  the  supreme  court  of  the  United  States 
in  that  case,  is  perfectly  just,  and  ought  to  be  applied  to  opin- 
ions filed  under  the  act  of  assembly;  that  in  causes  of  this  na- 
ture, the  substance  only  of  the  charge  is  to  be  examined,  anJ  if 
it  appears  on  the  whole  that  the  law  was  justly  expounded  to 
the  jury,  general  expressions  which  may  need  and  would  receive 
qualification,  if  they  were  the  direct  point  in  judgment,  are  to 
be  understood  in  such  restricted  sense.     It  is  proper  to  notice 
one  objection  of  the  plaintiff  in  error,  that  notice  being  alleged, 
it  must  be  proved.     This  averment,  the  action  not  being  ou  tlie 
note,  the  plaintiff  in  error  being  no  party  to  it,  was  impertinent, 
not  immaterial.     The  allegation  did  not  relate  to  the  point  ia 
question,  the  saepius  requisitus  being  sufficient,  as  the  bringing 
an  action  is  a  sufficient  request,  in  all  these  cases  where  tlio 
money  is  due  and  payable  immediately:  1  Sanders,  33,  Wms. 
Ed. ;  and  it  is  the  duty  of  the  guarantor  to  see  the  debt  is  paid: 
King  v.  Baldwin,  2  Johns.  Ch.  559  [8  Am.  Dec.  715J.     Nothing 
can  discharge  the  grantor  but  some  act  done  which  alters  Lis 
situation:  1  Mason,  539.     The  allegation  of  special  notice  mtxj 
be  struck  out  of  the  declaration,  as  it  is  framed  and  rejected  aa 
impertinence  and  surplusage.     The  difference  is  well  known 
between  immaterial  avermeats,  which  must  be  proved,  and  im- 
pertinent ones  which  may  be  rejected :  Savage,  qaitam,  v.  Smithy 
2  Wm.  Bl.  1106.     Averment  of  notice  is  not  necessaiy,  where 
the  matter  was  equally  within  the  knowledge  of  the  obligor  and 
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obligee.  It  is  necessary  wbere  tbe  plaintiff's  demand  arises  in 
secret.  If  a  man  is  bound  to  another,  to  indemnify  him  against 
tbe  act  of  a  third  person,  notice  is  not  necessary  to  be  given  by 
the  obligee  to  the  obligor:  1  Saund.  116.  So,  if  a  man  is  bound,, 
or  assumes  to  pay  money,  on  the  performance  of  an  act  by  a 
stranger,  notice  need  not  be  alleged,  for  it  lies  in  defendant's 
cognizance,  as  well  as  tbe  plaintiff's,  and  he  ought  to  take  no- 
tice of  it:  5  Com.  Dig.  53.  So,  if  he  assume  to  pay,  if  A.  do 
not  pay:  Id.,  Cro.  Jac.  68.  But  if  it  were  necessary  to  aver 
notice,  as  a  condition  precedent  to  the  right  of  recovery,  yet  if 
there  exists  such  matter  in  evidence  as  dispenses  with  the  proof 
of  it,  as  here  the  insolvency  of  the  drawer  and  indorser,  this 
will  be  the  same  thing,  as  if  it  were  proved. 
Judgment  affirmed. 


Notice  to  Guarantor. — There  is  a  veiy  material  distinction  between  the 
balnlity  of  an  indoraer  and  that  of  a  guarantor.     The  former  undertakes  ta 
pay  if  the  debtor  does  not,  the  latter  undertakes  to  pay  if  the  debtor  can  not. 
The  one  is  an  insurer  of  the  debt  and  the  other  of  the  solvency  of  the  debtor: 
Kramph^a  executor  v.  Hat£s  exe.eutor^  52  Pa.  St.  528;  RtUjart  v.  WhiUj  52  Id. 
438.     The  guarantor  is  not  discharged  by  any  laches  beyond  the  extent  which 
he  has  suffered  from  them:  Rhett  v.  Poe,  2  How.  U.  S.  457;  Arenta  v.  Com^ 
monweaiih,  18  Gratt.  770;  Baah/ord  v.  Sfiaw,  4  Ohio  St.  2Gd;  Daniel  on  Neg. 
Inst,  sec  1753.    If,  when  the  obligation  becomes  due,  the  maker  is  insolvent, 
and  so  continues,  the  presumption  arises  that  the  guarantor  is  not  prejudiced 
by  the  failure  of  the  guarantee  to  demand  payment  and  to  give  notice  that 
payment  has  been  refused:  Baah/ord  v.  Shaw,  4  Ohio  St.  263;  Jieynolda  v.  Doutj- 
lasa,  12  Pet.  523.     In  such  cases  the  guarantor,  to  escape  liability,  must  show 
that  he  has  been  damaged  by  the  absence  of  the  demaad  and  notice.     In. 
truth  where  the  guaranty  is  an  absolute  agreement  to  pay  in  case  the  princi- 
pal does  not,  it  is  very  doubtful  whether  any  notice  or  demand  is  essential  in 
order  to  fix  the  liability  of  the  guarantor:  Cobb  v.  Little,  2  Greenl.  261  [11  Am« 
Dec.  72];  Hance  v.  Miller,  21  III  636;  Airey  v.  Pearaon,  37  Mo.  424;  Clay  v. 
Edgerion,  19  Ohio  St.  549;  Alien  v.  Biffhtmere,  20  Johns.  365,  arUe,  288;  Brown 
V.  CuriiMy  2  N.  Y.  225;  Breed  v.  BiWiome,  7  Conn.  523;  VoUa  v.  Ilarria,  40  III 
159;   WriglU  v.  Dyer,  48  Mo.  526;  Penny  v.  Crane  Broa.  M,  Co.,  80  III.  244. 
By  these  authorities  it  is  contended  that  where  one  transfers  a  proinissory  note 
aud  guarantees  its  payment,  proof  of  demand  and  notice  of  nonpayment  is 
unnecessary;  that  the  guarantor  is  the  debtor  of  the  holder,  and  it  ia  his> 
duty  to  seek  the  creditor  and  pay  his  debt  the  very  day  it  is  due,  and  that 
his  undertaking  is  absolute  to  pay  the  note  when  due,  if  the  maker  does  not 
then  pay  it;  and  that  proceedings  against  the  maker  and  notice  to  the  guar- 
antor are  only  necessary  when  there  is  a  guaranty  of  collection,  which  is  a 
conditional  agreement  to  pay  if  the  money  can  not  be  collected  from  the  maker: 
Daniel  on  Keg.  Inst.  sec.  1786.     By  another  class  of  cases  it  is  maintained 
that  as  the  nonpayment  of  the  debt  must  come  peculiarly  within  the  knowl- 
edge of  the  guarantee,  the  guarantor  is  entitled  to  require  demand  upon  the 
maker  within  a  reasonable  time,  and  notice  of  the   nonpayment  within  a 
reasonable  time  after  default:  Daniel  on  Neg.  Inst.  sec.  1787;  Douglas  v.  Rey* 
noUla,  7  Pet.  126;  Sec<md  National  Banky.  Oayhrd,  34  la.  248;  Talbay  Oay^ 
18  KoJL.  635. 
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Hampton  v.  Spegkenagle. 

[9  SxBaSAJiT  k  Bawls,  219.] 

fiHXBiTF's  Deed,  when  Evidence. — ^In  an  action  by  the  vendor  against  the 
vendee,  for  nonperformance  of  a  contract  for  the  pnrchae^  of  leal  estate, 
the  vendor,  in  making  out  his  title,  cannot  give  in  evidence  a  aberill^ 
deed,  without  producing  the  record  of  the  judgment  and  exeention  under 
which  the  sale  by  the  sheriff  was  made. 

An  Exemplification  of  the  Proceedings  in  the  orphan's  court,  of  the  val- 
uation and  partition  of  real  estate,  is  not  adnussible  in  evidence,  unless 
the  whole  record  is  exemplified. 

Tender  of  Deed,  when  Excused. — If  before  the  day  for  the  acceptance  of 
the  deed  under  a  contract  for  the  sale  of  realty,  the  vendee  denies  that 
he  made  the  purchase,  and  makes  no  other  objection,  a  tender  of  the 
deed  on  the  day  specified  will  be  excused.  But  if  the  land  is  subject  to 
incumbrances  not  declared  at  the  time  of  the  sale,  the  vendor  must  sat- 
isfy the  jury  beyond  a  doubt  that  he  could  and  would  have  removed 
them,  or  he  will  not  be  entitled  to  damages. 

Vendor's  Agent  Bidding  at  Auction. — ^An  agent  employed  to  bid  for  the 
vendor  at  a  public  sale,  at  a  limited  price,  who  exceeds  his  authority, 
will  be  considered  as  making  the  purchase  on  his  own  account,  and  may 
be  sued  as  a  purchaser. 

A  DjbJLARATiON  IN  ASSUMPSIT  by  a  veudor,  on  a  contract  for  the  sale  of  real 
property,  ought  to  state  a  positive  assumption  by  the  defendant,  and  to 
aver  that  the  plaintiff  was  seised  of  a  good  estate  in  fee-simple. 

Writ  of  error.  Assumpsit  brought  by  Speckenagle  for  the 
breach  of  Hampton's  contract,  in  regard  to  the  sale  of  certain 
real  estate.  The  declaration  contained  two  counts;  one,  that 
by  reason  of  certain  conversations  between  the  parties,  Speck- 
enagle agreed  to  sell  the  realty  to  Hampton  at  the  rate  of  eighty- 
nine  dollars  and  fifty  cents  per  acre,  which  sum  H.  promised  to 
pay,  three  thousand  five  hundred  dollars  in  cash  on  the  day  of 
sale,  April  1,  1817,  and  the  remainder  in  installments.  The 
count  alleged  that  S.  was  ready  and  willing,  on  the  day  men- 
tioned, to  give  title  to,  and  possession  of,  the  land  to  H.,  and 
offered  to  perform  all  things  he  had  engaged  to  perform,  and 
ilid  perform  the  same,  and  requested  H.  to  fulfil  his  part  of  the 
engagement.  Breach  was  alleged,  and  damages  in  the  sum  of 
ten  thousand  dollars  claimed.  The  second  count  set  forth  a 
2)ublic  sale  of  a  certain  plantation  of  one  hundred  and  twelve 
acres,  the  premises  in  question,  on  the  twenty-sixth  of  Decem- 
ber, 1816,  at  which  sale  the  defendant  was  the  highest  bidder, 
for  eighty-nine  dollars  and  fifty  cents;  and  alleged  that  the 
lands  were  sold  to  him  at  that  price,  that  he  acknowledged 
himself  the  purchaser,  and  promised  to  pay,  therefore,  three 
thousand  five  hundred  dollars  on  the  first  of  April  next,  and  the 
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lemainder  in  installments,  according  to  the  terms  of  sale. 
Plaintiff  averred  performance  on  his  part  and  breach  by  the 
<lefeudant. 

Defendant  pleaded  that  he  bought  as  agent  for  the  plaintiff; 
that  if  defdhdant  should  be  considered  liable  as  purchaser, 
plaintiff  had  failed  to  render  a  deed  for  the  property  on  the 
first  of  April;  and  that  the  premises  were  subject  to  incum- 
brances not  disclosed  at  the  time  of  sale.  Plaintiff  replied  that 
defendant  had  declared,  prior  to  the  first  of  April,  that  he 
would  not  comply  with  the  contract,  and  excused  plaintiff  from 
tendering  a  deed,  and  from  clearing  of  the  incumbrances. 
Plaintiff  derived  title  under  one  Broadnax,  to  whom  and  one 
Titus  the  premises  had  been  conveyed  by  a  certain  sheriff's 
deed.  Several  exceptions  were  taken  to  the  rulings  of  the 
court  in  the  progress  of  the  trial,  which  appear  from  the 
opinion.     Verdict  for  the  plaintiff. 

King  and  T,  Sergeant,  for  the  plaintiff  in  error. 

J.  B,  IngersoU  and  Bradford,  contra. 

By  Court,  Tilqhman,  C.  J.  This  action  was  brought  by 
William  Speckenagle,  the  plaintiff  above  (who  is  defendant  in 
error),  against  Alexander  Hampton,  for  breach  of  contract, 
respecting  a  tract  of  land  sold  by  the  plaintiff  to  the  defendant. 
The  sale  was  by  public  auction,  and  the  price  eighty-nine  dol- 
lars and  fifty  cents  per  acre.  The  defendant  denied  that  he 
was  the  purchaser,  and  averred  that  his  bid  of  eighty-nine 
dollars  and  fifty  cents  an  acre  was  made  as  agent  for  the  plaint- 
iff, and  on  his  account.  Several  bills  of  exceptions  were  taken 
by  the  defendant,  in  the  course  of  the  trial  below,  to  the  opinion 
of  the  court  on  the  admission  of  evidence;  an  exception  was 
also  taken  to  the  opinion  of  the  court  on  several  points  pro- 
posed by  the  defendant's  counsel,  and  given  in  charge  to  the 
jury.  Errors  have  been  assigned,  also,  in  the  plaintiff's  declara- 
tion. 

1.  It  appears  by  the  first  bill  of  exceptions,  that  the  plaintiff, 
in  making  out  his  title  to  the  land  sold  to  the  defendant,  offered 
in  evidence  a  deed  from  the  sheriff  of  Bucks  county,  without 
producing  a  record  of  the  judgment  and  execution  recited  in 
the  deed,  by  virtue  of  which  the  sale  was  made  by  the  sheriff. 
This  deed  was  objected  to  by  the  defendant's  counsel,  but  the 
court  admitted  it.  A  sheriff's  deed  conveys  no  title,  unless  the 
sheriff  was  authorized  to  sell,  and  his  authority  can  be  proved 
in  no  other  manner  than  by  showing  a  judgment,  and  the  sub* 
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sequent  process  of  execution  and  venditioni  exponas,  A  deed  bj 
which  nothing  passes  is  not  evidence.  A  sheriff's  deed  was 
permitted  to  be  given  in  evidence,  without  showing  the  judg- 
ment and  execution,  in  the  case  of  Burk's  Lessee  v.  Ryan,  1  DalL 
94,  where  possession  had  gone  along  with  the  deed  for  more 
than  twenty  years.  But  where  it  was  unsupported  by  great 
length  of  possession  this  court  rejected  it,  in  the  case  of  Wilson'^ 
Lessee  v.  McVeagh,  2  Yeates,  86;  and  Weyand  ▼.  2'^pton,  5  Seig.  & 
B.  332.  In  the  present  instance,  therefore,  it  ought  not  to  have 
been  admitted. 

2.  The  plaintiff  offered,  also,  in  evidence  part  of  the  record 
and  proceedings  in  the  orphan's  court  of  Bucks  county,  re- 
specting the  valuation  and  partition  of  the  real  estate  of  William 
Broadnax,  deceased,  to  which  the  defendant's  counsel  objected, 
but  the  court  admitted  the  evidence,  and  an  exception  was  taken 
to  their  opinion.  This  is  the  second  bill  of  exceptions.  When 
the  exemplification  of  a  record  is  offered  in  evidence  it  must 
contain  the  whole  record,  because  the  court  cannot  form  a  cor- 
rect judgment  without  seeing  the  whole.  The  law  is  so  laid 
down  in  Gilbert's  Treatise  on  Evidence,  p.  17;  and  in  1  Phil. 
£v.  290.  And  the  reason  of  this  rule  will  plainly  appear  when 
applied  to  the  case  before  us.  The  part  of  the  record  which 
was  produced,  showed  that  certain  persons,  by  order  of  the 
orphans'  court,  made  a  valuation  and  partition  of  the  real 
estate  of  William  Broadnax,  and  reported  their  proceedings  to 
the  court,  by  whom  they  were  confirmed.  But  the  petition,  and 
the  facts  on  which  the  order  of  the  court  for  making  partition 
was  founded  did  not  appear,  so  that  it  was  impossible  for  tb6 
district  court  to  judge  whether  it  was  a  case  within  the  jurisdic- 
tion of  the  orphans'  court,  and  if  not,  the  proceedings  were 
void.   The  evidence,  therefore,  ought  not  to  have  been  received. 

3.  The  third  exception  was  to  the  charge  of  the  court,  ou 
several  points  proposed  by  the  counsel  for  the  defendant.  The 
first  point  was,  ''that  the  plaintiff  was  not  entitled  to  recover, 
because  he  had  never  executed,  or  tendered,  or  offered  to  tender 
a  deed  to  the  defendant  for  the  property  alleged  by  him  to  have 
been  sold  to  the  defendant,  for  the  breach  of  the  contract  cou 
corning  which  the  suit  was  brought."  The  court  answered, 
'*  that  this  suit  was  not  brought  for  recovery  of  the  purctase- 
money,  but  damages  for  refusing  to  comply  with  the  contract; 
and  inasmuch  as  the  defendant  had  told  the  plaintiff  before  the 
time  fixed,  the  plaintiff's  making  the  conveyance,  that  he  woald 
not  take  the  land  because  he  had  never  purchased  it,  the  plaint* 
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might  recover  damages  without  tendering  a  deed  of  convey- 
ance." It  is  of  no  importance  whether  the  court  was  correct, 
in  the  distinction  between  an  action  for  reooveiy  of  the  purchase- 
money  and  one  for  recovery  of  damages  for  refusing  to  comply 
with  the  contract.  The  material  question  was,  whether  a  tender 
of  the  deed  was  essential  to  the  plaintiff's  recovering  in  this 
Buit.  And  I  am  of  opinion,  that  under  the  circumstances 
stated  by  the  court,  it  was  not;  for  why  should  the  plaintiff 
tender  a  deed  which  the  defendant  told  him  he  would  not 
accept  ?  It  would  have  been  a  nugatory  act,  which,  from  the 
conduct  of  the  defendant,  it  might  fairly  be  presumed  he  had 
dispensed  with.  He  denied  that  he  had  made  the  purchase, 
and  made  no  other  objection.  That  was  the  only  point  in 
dispute.  There  was  no  error,  therefore,  in  the  opinion  of  the 
court  on  this  head. 

The  second  and  third  points  may  be  reduced  to  one,  viz., 
''that  the  defendant  was  not  bound  to  take  the  land,  even  if 
he  bad  been  the  purchaser,  because  there  were  incumbrances  on 
it  not  mentioned  at  the  time  of  sale."  The  court  answered  that 
''  these  incumbrances  were  not  the  cause  assigned  by  the  de- 
fendant for  his  refusal  to  perform  the  contract  on  his  part,  nor 
made  the  ground  of  objection,  but  that  he  had  refused  to  take 
the  purchase  before  the  time  limited  for  making  the  deed  and 
discharging  the  incumbrances."  This  answer  was  not  quite  so 
fuU  as  it  ought  to  have  been.  Although  the  defendant  had  de- 
clared that  he  would  not  take  the  land,  yet  before  the  plaintiff 
would  be  entitled  to  recover  damages,  it  was  incumbent  on  him 
to  show  that  it  was  in  his  ]jower  to  make  a  good  title.  He  has 
averred  in  his  declaration  that  be  was  ready  to  do  all  things 
necessaiy  to  be  done  on  his  part,  and  that  averment  cannot  be 
supported  if  he  was  unable  to  make  title.  If  the  incumbrances 
were  of  such  a  nature  that  the  jury  might  be  satisfied  from  the 
plaintiff's  evidence  that  he  could  and  would  have  removed  them 
had  the  defendant  been  willing  to  accept  a  conveyance,  the  case 
would  be  within  the  principle  of  McMertie  v.  Bergaase,  and  the 
plaintiff  might  recover.  But  the  ability  to  discharge  the  in- 
cumbrances was  a  point  which  lay  upon  the  plaintiff  to  estab- 
lish beyond  doubt.  If  he  failed  there,  he  could  not  be  entitled 
to  damages.  But  if  he  satisfied  the  jury  on  that  point,  he 
might  recover. 

The  defendant's  fourth  point  was,  that  if  the  defendant  acted 
as  agent  for  the  plaintiff  and  exceeded  his  authority,  the  plaint- 
iff had  mistaken  his  remedy,  and  could  not  recover  in  this  ac« 
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(ion.  And  the  fifth  point  was,  that  the  action  could  not  be 
iBupported  unless  the  jury  was  satisfied  that  the  defendant  had 
'exceeded  his  authority.  To  both  these  points  the  coart  an* 
^weredy  "  that  this  action  is  not  against  the  defendant  as  agent 
of  the  plaintiff;  and  that  if  it  appeared  to  the  jury  that  he  was 
the  agent  of  the  plaintiff,  and  acted  within  Lis  authority,  the 
])laintiff  cannot  sustain  the  suit."  The  defendant's  counsel 
icomplain  that  their  fourth  point  was  not  answered,  and  indeed 
it  does  not  seem  to  have  been  answered  so  distinctly  as  it  might 
iliave  been,  although  I  think  the  opinion  intended  to  have  been 
;  given  was  correct.  The  meaning  of  the  court  I  take  to  have 
been,  that  if  the  defendant  was  an  agent  and  acted  within  his 
ituthority,  the  action  could  not  be  supported;  but  although 
employed  by  the  plaintiff  as  an  agent  to  bid  for  him  at  the  auc* 
tion,  yet  if  he  exceeded  his  authority,  he  would  be  considered 
in  law  as  having  divested  himself  of  the  character  of  agent,  and 
made  the  purchase  on  his  own  account.  If  I  am  right  in  sup- 
posing that  to  be  what  the  court  intended,  no  fault  can  be 
found  with  the  opinion:  See  Sugden,  36,  5  Lend.  ed. 

There  are  several  errors  assigned  in  the  declaration  which 
need  not  be  minutely  investigated,  because,  as  the  judgment 
jnust  be  reversed  for  other  causes,  the  plaintiff's  counsel  will 
liave  an  opportunity  of  amending  anything  which  may  be  defec- 
tive before  the  cause  comes  on  to  trial  again  in  the  court  below. 
In  order  to  avoid  cavil,  I  think  it  would  be  prudent  to  lay  a 
positive  assumption  by  the  defendant,  and  to  aver  that  the 
plaantiff  was  seised  of  a  good  estate  in  fee-simple.  Any  other 
^  errors,  if  errors  there  weire,  would  be  cured  by  the  verdict. 
v-Upon  the  whole,  I  am  of  opinion  that  the  judgment  should  be 
Teversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  fadas  de  "tiovo  awarded. 

Title  under  Execution  Sale. — An  action  to  recoyer  property  where  the 

'  plaintiff  rolies  upon  a  sheriff^s  deed  may  be  brought :  1.  Againat  the  defend* 

.  ant  in  execution;  or,  2.  Against  some  person  other  than  such  defendant.    In 

the  first  case,  it  has  several  times  been  determined  that  the  plaintiff  need 

not  produce  his  judgment  and  put  it  in  evidence:  Grten  v.  Colt^  13  lied. 

425;  Jiutlier/ord  v.  Rahurn,  10  Ired.  444;  Hardin  v.  Cheeky  3  Jones,  135; 

Douglass  v.  Bradford^  3  U.  G.  C.  P.  459.     Professor  Greenleaf,  in  sea  316 

of  the  second  volume  of  his  work  on  Evidence,  says:  ''Where  the  plaintiff 

claims  as  purchaser  under  a  sheriff's  sale,  made  by  virtne  of  an  execution 

against  the  defendant  in  ejectment,  it  is  sufficient  to  show  the  execution  and 

the  proceedings  under  it,  without  producing  a  copy  of  the  record  of  tlK 

jud^ent  itself,  for  the  debtor  might  have  applied  to  have  the  execntioa 

«et  oHide.  if  it  had  been  issued  without  a  valid  judgment  to  support  it;  bat 

■  not  having  done  so,  it  will  be  presumed,  in  an  action  against  him,  that'tht 
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jndgxnent  is  right.     But  where  the  action  of  ejectment  is  against  a  stranger.  -. 
no  such  presumption  is  made,  and  the  plaintiff  will  be  required  to  prove  tliu? 
jadgment,  as  well  as  the  execution."    But  we  think  that  the  ruio  is  the  tam^t-. 
whether  the  action  be  against  the  defendant  in  execution  or  against  a  strange:*. 
A  sheriff  has  no  authority  to  proceed  without  a  valid  judgment.     If  there  bo- 
no judgment,  the  defendant  in  execution  need  pay  no  attention  to  the  writ. 
He  may  rest  assured  that  his  title  can  not  be  divested  where  there  is  no  legal' 
proceeding  against  him.     Certain  whoever  undertakes  to  dispossess  even  a ;. 
defendant  in  execution,  ought  to  show  at  least  a  prima  facie  title,  and  tliis- 
can  not  be  done  without  the  production  of  a  judgment  which  is  not  void  on 
its  face.     At  all  events,  it  seems  now  to  be  quite  well  settled  that  a  jxirson . 
seeking  to  recover  property,  and  basing  his  claims  upon  an  execution  sale, 
most  prove  the  judgment  upon  which  the  writ  issued:  Freeman  on  Ex.,  sec. 
350,  citing  People  v.  Doe,  31  Cal.  220;  Bryan  v.  Brown,  2  Morph.  £q.  343^ 
Crfsmoell  v.   Rag«dalf,  18  Fox,  444;  Den  v.  DtfitpreauXy  7  Halst.  182;   WiUon 
Y,   Mc  Veaghy  2  Yeates,  86;  Carlisle  v.  Lowjworth^  5  Ohio  308;  Dobaon  v. 
Murphy,  1  D.  &  K  586;  Sullivan  v.  Davis,  4  Cal.  291;  Doe  v.  Smith,  2  8tark» 
199  n. ;  1  Holt's  Cas.  589  n. ;  Lanning  v.  London,  4  Wash.  C.  C.  513;  Fen^ 
wick  v.  Floyd,  1  H.  &  O.  172;  //i/i»  v.  Pfck,  30  Cal.  287;  Atdunson  v.  Roaalep^ 
4  Cband.  12;  EUieridge  v.  Edtvanls,  I  Swan,  426;  Fischer  v.  Eautman,  6  Ch. 
L.  N.  52;  Harper  v.  Rovoe,  2  Pacific  Coast  L.  J.  205. 

The  whole  Record  ob  JuDOSfENT-ROLL  must  be  offered  in  evidence. 
The  judgment  or  decree  alone  is  not  sufficient.  A  valid  jadgment  must. 
be  produced,  '*and  the  well-established  rule  is,  that  the  method  of 
proving  the  judgment  valid  is  by  the  production  of  the  roll,  on  an  inspec- 
tion of  which  it  may  be  determined  whether  the  court  had  the  necessary 
juriadiction  of  the  subject-matter:"  Harper  v.  Rowe,  2  Pacific  Coast  L.  J.. 
206;  ChriaUne  v.    WhUe,  6  S.  &  R.  107. 

Incumbbances  on  Title. — Where  a  contract  of  sale  is  made,  and  the 
vendor  subsequently  discovers  incumbrances,  which  were  not  mentioned 
when  the  contract  was  entered  into,  this  may  entitle  him  to  rescind,  if 
the  vendor  is  not  able  and  willing  to  remove  the  incumbrances.  But  if 
the  vendor  can  show  that  he  could  and  would  have  removed  them,  if  the 
vendee  had  complied  with  his  part  of  the  contract,  then  the  latter  has  no- 
eanse  to  rescind,  and  may  be  compelled  to  perform  his  part  of  his  agree- 
ment, or  to  respond  in  damages  for  his  refusal  to  do  so:  Moore  v.  Hhdhj, 
2  Watts,  258;  Eap  v.  Anderson,  14  Pa.  St.  31;  Tiernan  v.  Roland,  15  Pa. 
St.  440.  A  vendor  is  under  no  obligation  to  remove  an  incumbrance 
untU  the  vendee  shows  a  willingness  to  comply  with  his  contract  of  pur- 
chase: Jrvln  V.  BleakUy,  67  Pa.  St  29. 
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r9  Bbboxakt  k  Rawlx,  329.] 

IVDOBSEB  AS  WITNESS. — The  indorser  of  a  promissory  note  is  not  a  comjie- 
tent  witness  in  a  suit  against  the  maker,  to  prove  that,  though  drawn  a» 
an  ordinary  note  of  business  and  so  discounted  by  the  holder,  it  was  in 
fact  executed  for  the  indorser's  accommodation,  especially  if  the  maker 
received  a  bond  of  indemnity  from  the  indorser  at  the  time  the  uoto  \va» 
drawn. 
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Time  Given  to  Indorser. — ^Where  a  note  is  drawn  and  indorsed  for  ike  ac- 
commodation of  the  indoraer  who  gives  a  bond  of  indemnity  to  the 
maker,  the  latter  will  not  be  discharged  by  the  giving  of  time  to  the  in- 
doner  by  the  holder  after  matnrity,  although  he  knows  that  the  note  wae 
for  the  indorser*B  accommodation. 

Writ  of  error  in  an  action  on  a  promissoiy  note  bronght  by 
the  bank  of  Montgomery  county  against  Thomas  Walker^  the 
maker.  The  opinion  of  the  court  states  the  facts.  Verdict  and 
judgment  for  the  defendant. 

Tilghman^  for  the  plaintiff  in  error. 

Condy,  contra. 

By  Court,  Duncan,  J.  This  was  an  action  against  the  defend- 
ant, drawer  of  a  promissory  note,  made  payable  to  Walker  & 
Oeorge  at  the  bank  of  Montgomery  county,  and  by  them  in- 
dorsed to  that  bank.  The  defense  set  up  was,  that  the  defend- 
ant bad  only  lent  his  name  to  accommodate  Walker  &  George, 
without  any  other  consideration  than  their  bond  given  to  him 
on  the  same  day,  and  for  the  same  sum ;  that  Enoch  Walker, 
one  of  the  indorsers,  was  a  director  of  the  bank;  that  the  note 
was  drawn  as  a  note  of  business,  and  was  presented  to  the 
board  of  directors  in  the  manner  in  which  it  was  written,  and 
discounted  by  the  board'  accordingly.  Nothing  was  said  of  its 
being  an  accommodation  note  at  the  time  it  was  discounted. 
The  note  was  indorsed  by  Walker  &  George  to  the  bank,  who 
paid  the  full  value.  The  note  was  renewed  several  times;  at 
length  the  defendant  informed  Walker  &  George  that  he  would 
renew  it  no  longer,  of  which  they  informed  the  bank.  The  last 
note  remained  in  the  bank  for  upwards  of  a  year  unrenewed, 
and  until  a  few  weeks  before  the  indorsers  made  a  general  assign- 
ment to  their  creditors.  They  continued  to  pay  the  regular  dis- 
counts as  if  the  note  had  been  renewed.  The  cashier  of  the 
bank  informed  them  that  it  would  be  proper  to  have  the  note 
renewed  by  Thomas  Walker,  to  which  they  replied  that  it  was 
unnecessary ,  as  Thomas  Walker  was  the  drawer.  Thomas  Walker 
had  not  any  notice  of  the  nonpayment  until  he  was  called  on 
to  renew  it,  before  their  assignment.  The  bond  still  remained 
iu  Thomas'  hand  unpaid,  nor  has  he  demanded  payment 

The  defendant  contended  that  the  bank's  not  giving  notice  to 
Thomas  Walker  of  the  nonpayment,  and  receiving  the  interest 
or  discount,  as  if  the  note  had  been  renewed,  by  this  delay,  and 
giving  of  time  to  the  indorsers,  the  defendant  was  discharged, 
as  lie  stood  only  in  the  situation  of  a  surety,  and  was  not  the  pri« 
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tnarv  debtor.     To  make  out  this  defense,  Enoch  Walker  and 
Thomas  George,  the  indorsers,  were  offered  as  witnesses.    An 
ohjection  was  made  to  their  competency,  as  being  parties  to  this 
negotiable  instrument,  and  therefore  excluded  by  the  policy  of 
the  law  from  giving  evidence  to  impeach  it,  and  because  they 
were  interested.     The  court  admitted  them,  and  a  bill  of  excep- 
tions was  taken.     The  court  charged  the  jury  in  favor  of  the 
<iefendant,  in  substance  stating,  "  that  the  material  point  for 
the  consideration  of  the  jury  was,  whether  when  the  note  be- 
came due,  or  about  that  time,  and  when  the  arrangement  was 
made,  accepting  from  the  indorser  the  discount,  without  knowl- 
edge of  the  defendant,  the  bank  knew  it  to  be  an  accommoda- 
tion note,  no  matter  from  which  source  they  received  the  in- 
formation; and  if  the  jury  so  found,  this,  in  point  of  law,  was 
A  discharge  of  the  defendant;  for  the  bank  stood  in  the  situ- 
ation of  creditors,  having  Walker  &  George  as  the  principal 
debtors,  and  Thomas  Walker,  the  defendant,  as  their  surety, 
and  it  was  not  then  to  be  determined  on  the  principles  regulat- 
ing negotiable  notes,  but  on  those  regulating  the  relation  of 
debtors,  as  principal  and  sureties."     And  to  this  charge  the 
plaintiffs  excepted.     Our  attention  is  first  called  to  the  inquiry, 
whether,  admitting  the  allegation  of  the  defendant,  if  proved 
to  be  a  defense  in  the  action,  the  indorsers  were  competent  wit- 
nesses to  prove  it,  either  on  the  ground  of  general  policy,  or 
legal  incompetency  from  interest  in  the  event  of  the  action. 
The  principle,  in  the  case  of  Walton  v.  Shelly j  that  a  party  to  a 
negotiable  interest  shall  not  be  allowed  to  give  evidence  to  in- 
validate it,  has  been  recognized  too  frequently  and  too  solemnly 
now  to  be  departed  from,  and  though  the  objection  has  been 
confined  within  very  narrow  limits  by  subsequent  decisions  in 
England,  yet  it  has  not  been  shaken  in  this  court,  but  has  been 
restrained  to  negotiable  instruments,  properly  so  called,  and 
negotiated  in  the  ordinary  course  of  business  before  due:  PleaS" 
/inlfi  V.  Pleasants,  2  Dall.  196;  Baring  v.  Slujypen,  2  Binn.  154; 
McFerran  v.  Powers,  1  Serg.  &  R.  102,  and  397;  Balrd  v.  Coch- 
ran, 4  Id.  397.     This  objection  would  not  now  prevail  in  Eng- 
land, for  in  Jones  v.  Brooke,  4  Taunt.  464,  it  was  decided  that 
an  action  against  the  acceptor  of  a  bill  for  the  accommodation 
of  the  drawer,  the  drawer  will  not  be  rejected  on  that  ground; 
4hat  it  is  now  the  practice  to  receive  persons,  whose  names  are 
on  the  bills  of  exchange,  to  impeach  them,  though  the  witness 
was  rejected  on  the  second  ground  here  taken,  his  incompe- 
tency on  account  of  interest. 
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The  witnesses  here  were  offered  to  prove  what  in  contempla- 
tion of  law  was  fraud  on  the  plaintiffH,  coinmitted  by  them  in 
giving  currency  to  this  note,  by  their  namo&(,  a.s  a  note  of  busi- 
ness. In  the  case  of  Fentum  v.  Fococky  5  Taunt.  192;  1  Serg. 
&  B.  72,  it  was  declared  that  whoever  draws  an  accommodation 
bill,  and  procures  another  to  accept  it,  and  negotiates  it  with- 
out letting  the  person  know  to  whom  he  passes  it,  is  guilty  of  a 
gross  fraud.  The  law  of  this  state  is,  that  though  a  party  to 
such  a  paper  may  be  received  to  prove  subsequent  facts,  to  dis- 
charge the  note,  yet  he  shall  not  be  received  as  a  witness  to 
show  that  it  was  in  truth  and  in  fact  not  what  the  instrument 
purported  on  its  face  to  be;  in  other  words,  he  shaU  not  be  per- 
mitted to  impeach  it,  or  to  prove  it  to  be  other  than  the  paper 
itself  states;  and  such  was  the  decision  of  the  court  in  Baird  v. 
Cochran^  4  Serg.  &  B.  897.  For  this  reason  it  is  the  opinion  of 
the  court  these  indorsers  were  not  competent  vritnesses,  as  their 
evidence  tended  to  show  that  the  note  was  different  from  what 
it  represented  itself  to  be,  the  condition  of  the  parties  to  it 
reversed,  and  their  liabilities  different;  and  because  the  evi- 
dence went  to  show  a  fraud  committed  on  the  indoraer,  as  to 
the  foundation  and  origin  of  the  instrument  in  its  creation,  and 
a  fraud  in  passing  it  to  them,  and  shall  not  be  received  to  im- 
peach that  which  they  gave  currency  to  by  their  names.  But 
were  they  incompetent  witnesses  because  they  were  interested? 
It  is  true  they  would  be  equally  liable  to  the  plaintiffs  and  de- 
fendant for  the  debt  and  interest;  but  if  Thomas  Walker  is  cast 
in  this  action  he  could  recover  from  them,  not  only  that 
amount,  but  all  bis  costs  and  expenses  in  the  action;  whereas, 
if  the  bank  is  cast,  only  the  amount  of  debt  and  interest,  and 
not  the  costs  of  this  action  could  be  recovered  by  the  bank 
from  them;  and  whether  this  liability  for  costs  makes  any  differ* 
ence,  destroys  the  equilibrium  of  interest  in  the  eveut,  is  the 
question.  There  has  been  great  diversity  of  opiuion  and  de- 
cisions; for  in  llderion  v.  Atldnsony  7  T.  R.  480,  and  BirtY,  Ker^ 
HhaWy  2  East,  458,  it  was  decided  that  an  indoraer  on  a  note, 
who  has  received  the  money  from  the  drawer,  in  an  action  by 
the  indorsee  against  him,  may  be  admitted  to  prove  payment 
of  the  note,  being  either  way  liable  on  the  note;  if  the  action 
was  defeated,  t>o  the  plaintiff  on  the  note;  or  to  the  defendant 
in  an  action  for  not  indemnifying,  if  the  action  succeeded,  and 
his  being  liable  in  the  latter  case  to  compensate  the  defendant 
for  the  costs  accrued  in  the  action  by  such  nonpayment,  made 
no  difference.     But  in  Jones  v.  Brook,  4  Taunt.  464,  in  acUoD 
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against  the  acceptor  of  a  bill,  accepted  for  the  accommodatioD 
of  the  drawer,  the  drawer  was  held  not  a  competent  witness  ta 
prove  the  holder  came  to  the  bill  on  a  usurious  consideration, 
because  he  does  not  stand  indifferently  both  to  the  holder  and 
acceptor;  for  the  holder  can  only  recover  against  him  the  con- 
tents of  the  bill;  but  the  acceptor  is  entitled  to  recover  both 
the  amount  of  the  bill  and  all  the  damages  he  may  have  sus- 
tained, including  the  costs  of  the  action  against  him.     And 
Philips,  in  his  Treatise  on  Evidence,  47,  considers  the  law  now 
so  settled,  and  indeed,  it  is  consistent  with  common  sense,  und 
the  inflexible  rule  of  evidence,  that  interest  in  the  event  of  the 
suit  disqualifies.     But  if  the  bond  given  to  Walker  was  a  bond 
of  indemnity,  it  is  certainly  adding  to  the  quantum  of  damages- 
the  amount  of  the  costs. 

In  Cowles  y.  Wilcox,  4  Day,  108,  in  an  action  against  an  in- 
dorser  of  a  promissory  note,  the  maker,  for  whose  accommoda- 
tion the  defendant  indorsed  the  note,  and  who  had  executed  & 
mortgage  to  the  defendant  as  security,  was  held  to  be  an  inad- 
missible witness  for  the  defendant  to  support  the  defense, 
being  interested  in  the  defense  of  the  suit.  The  ground  of  de- 
fense here,  and  in  accordance  with  that  was  the  opinion  of  the 
court,  was,  that  the  case  must  not  be  determined  on  principles 
regulating  negotiable  instruments,  but  the  relation  of  debtors, 
principal  and  sureties;  that  Walker  was  only  Ihe  surety,  and 
Walker  &  George  the  principals.  If  so,  then  Riddle  y.  Moan,  7 
Cranch,  306,  decides  that  question.  For  it  was  determined 
that  the  principal  obligor  in  a  bond  is  not  a  competent  witness 
for  the  surety  in  an  action  on  that  bond,  the  principal  being 
liable  to  the  surety  for  costs,  in  case  the  judgment  should  be 
against  him.  The  principal's  liability  would  be  increased  to- 
the  extent  of  the  costs  of  the  suit.  On  the  objection  to  the 
witnesses'  competency  on  account  of  their  interest,  they  should 
have  been  rejected.  But  admit  they  were  competent,  and  the 
defendant  had  fully  proved  his  allegation,  and  it  is  but  justice 
to  say,  that  the  testimony  appears  to  have  been  very  candidly 
given,  and  to  bear  the  impress  of  truth,  did  that  discharge'  hitu 
in  point  of  law?  I  think  not.  There  is  one  circumstance,  and 
that  uot  an  unimportant  one,  which  distinguishes  this  from  all 
the  cases  that  the  counsel  for  the  defendant  has  relied  on.  The 
defendant  took  for  security  his  bond  of  indemnity,  when  he 
gave  this  note  to  Walker  &  George;  the  bond  was  given  in  ex- 
change for  the  note;  he  retains  this  security,  and  though  it  may 
be  but  a  slender  one,  he  thought  it  sufficient  when  he  accepted 
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it.  But  dismissing  that  consideration,  how  stands  it,  on  the 
instrmnent  and  on  the  indorsement  ?  The  drawer  of  a  promis- 
S017  iiote,  and  the  acceptor  of  a  bill  of  exchange,  stand  in  the 
same  situation.  The  acceptor  of  the  bill,  and  the  drawer  of  the 
note,  are  in  the  light  of  principals,  the  indorsers  of  securiiies. 
On  the  face  of  the  instrument  Thomas  Walker  was  the  princi- 
pal; Walker  &  George,  the  securities,  when  they  indorsed  it; 
T.  Walker  the  primary  debtor,  Walker  &  George  collaterals. 
When  the  note  was  indorsed,  it  passed  into  the  defendant's 
bands  as  a  business  note;  it  was  drawn  in  that  form;  it  was 
negotiated  in  that  form;  it  assumed  that  shape  to  serve  the  pur- 
pose of  Walker  &  George.  No  communication  to  the  bank 
when  they  discounted  and  paid  the  money  to  Walker  & 
George,  that  it  was  an  accommodation  note.  The  respective 
rights  and  liabilities  of  the  parties,  taking  the  note  by  what 
it  represented  itself  to  be,  were  then  fixed.  It  is  clear,  that 
nothing  but  satisfaction  of  the  debt,  or  absolute  renunciation 
of  it,  could  discharge  the  drawer.  Time  given  to  the  drawer 
might  discharge  the  indorser.  Notice  of  nonpayment  not 
being  given  to  him  might  have  the  same  effect;  but  time  given 
to  the  indorser  could  not  discharge  the  drawer.  Notice  of  non- 
payment by  the  indorser  was  not  necessary;  it  was  his  business 
to  look  to  the  payment.  Laxton  v.  Peat,  2  Campb.  185,  to 
which  the  defehdant  in  error  has  clung,  will  afford  him  no 
sanctuary;  for  that  was  decided  on  the  very  principle,  that 
when  the  indorsement  was  made,  the  indorser  knew  it  was 
without  consideration.  It  was  within  the  knowledge  of  all  the 
parties,  that  the  bill  was  an  accommodation  bill,  and  the  ac- 
ceptor security  only;  but  here  all  is  the  reverse. 

But  that  nisi  prius  decision  has  been  abandoned,  overruled, 
and  considered  to  be  one  of  the  very  few  mistakes  made  by 
Lord  Ellen  borough  at  nisi  prius :  FerUum  v.  Focock,  5  Taunt. 
192;  1  Serg.  &  B.  Ab.  72;  1  Marshall,  14.  And  in  that  case, 
that  the  error  might  be  done  away,  the  court  took  pains  to  put 
the  matter  to  rest,  and  to  settle  the  law  on  some  firm  basis.  That 
decisiou  was,  that  if  the  holder  of  a  bill  of  exchange,  accepted 
for  accommodation  of  drawer,  take  a  cognovU  from  the  drawer 
2)ayable  by  installments,  that  does  not  discharge  the  acceptor; 
and  that  it  would  prevent  and  subvert  the  situation  of  parties 
to  make  the  acceptor  merely  a  surety.  Here  the  person  taking 
it  did  not  know  that  it  was  an  accommodation  bill;  and  if  he 
did  not  then  know  it,  what  does  it  signify  what  came  to  hia 
knowledge  afterward,  if  he  took  the  bill  for  a  valuable  consid- 
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eration?    Bnt  Chief  Justice  Mansfield  said,  it  was  better  not 
io  rest  the  case  on  that  foundation,  for  it  appeared  to  him  that 
if  the  holder  had  known  in  the  clearest  manner  at  the  time  of 
takings  it,  it  was  an  accommodation  bill,  it  would  make  no  man- 
ner of  difference;  for  he  who  accepts  a  bill,  whether  for  value^ 
or  to  serve  a  friend,  makes  himself  liable  at  all  events  as  ac- 
ceptor, and  nothing  can  discharge  him  bat  payment,  or  a  re- 
lease.  And  to  this  Heath,  justice,  added,  denying  the  authority 
of  liord  EUenborough's  decision  in  Campbell's  Beports,  who- 
erer  draws  an  accommodation  bill,  and  procures  another  to  ac- 
cept it,  and  negotiates  it  without  letting  the  person  know  to 
whom  he  passes  it  that  it  is  an  accommodation  bill,  is  guilty  of 
a  gross  fraud,  and  the  holder  shall  not  be  in  a  worse  situation 
for  the  fraud  practiced  on  him.     And  in  5  Taunt.  551 ;  1  Serg. 
A  R.   184;   1   Marsh.    207;   Caratairs  v.  BoUeslon,  if  A.  gives 
B.,  without  consideration,  a  promissory  note,  to  be  negotiable 
by  B.  as  a  security  for  money,  and  the  indorser,  for  a  valuable 
consideration,  without  notice,  releases  B.  from  the  note  and  all 
claim  on  it,  this  does  not  so  extinguish  the  consideration  of  the 
note  but  that  the  indorser  may  still  recover  against  the  maker; 
but  the  court  would  give  no  opinion,  what  might  be  the  case  on 
a  note  where  the  holder  originaUy  had  notice  it  was  given  with- 
out consideration;  and  Chitty,  in  his  Treatise  on  Bills  (Judge 
Story's  Ed.),  312,  says,  that  the  case  of  Fentwm  v.  Pocock,  is 
now  the  settled  doctrine.     Judge  Story  has  subjoined  in  a  note 
all  the  cases  on  the  subject.     These  clearly  establish  that  in 
this  respect  there  is  no  distinction  between  bills  and  notes  in 
the  ordinary  course  of  business,  and  accommodation   paper. 
Lord  Chancellor  Eldon  speaks  of  the  decision  in  Fentum  v.  Po- 
cock, with  entire  approbation;  he  observes,  the  principle,  with  a 
view  to  the  benefit  of  commercial  intercourse,  is  a  very  whole- 
some one;  you  will  not  inquire  into  the  knowledge  of  the  par- 
ties, but  all  shall  be  taken  according  to  the  natural  effect  of  the 
bill,  as  appears  on  the  face  of  it,  and  never  to  hold  that  the 
acceptor  was  not  firat  liable:  6  Dow.  287.     Laxton  v.  Pea/,  is 
the  only  case  in  which  it  was  ever  held  that  time  given  to  the 
drawer  discharged  the  acceptor,  even   on  an  accommodation 
bill,  and  against  this  solitary  decision  at  nisi  prius,  we  have  the 
union  of  sentiment,  and  decision  of  Chief  Justice  Mansfield, 
Justice  Gibbs,  and  Heath,  Lord  Chancellor  Eldon,  and  all  the 
barons  of  the  exchequer,  and  Chamber,  J.     Time  given  by  an 
indorser  to  payee  does  not  discharge  the  drawer:  Claridge  v. 
DaUon,  4t  Mau.  &  Sel.  226.     But  in  addition  to  all  these  au« 
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tborities,  we  have  the  case  almost  lUnralim  decided.  For  in 
Perfect  v.  Musgrave,  where  the  holder  of  a  uote  drawn  hj  two 
jointly,  received  a  compensation  of  ten  shilliugs  in  the  pouud, 
from  one  of  the  makers,  held,  that  the  other,  although  he  had 
entered  into  the  note  as  a  mere  surely,  and  which  was  under- 
stood at  the  time,  was  not  discharged  by  the  receipt  of  such 
composition,  or  by  the  early  application  to  )\im  when  the  uole 
became  due;  6  Price's  Ex.  Rep.  111.  The  court  cannot  listen  to 
the  suggestion  so  pathetically  urged  on  their  attention,  that  T. 
Wulkei  was  not  a  man  of  business  or  mercantile  knowledge,  and 
unacquainted  with  the  legal  consequences  of  what  he  did.  The 
law  knows  no  standard  by  which  to  measure  the  size  of  men's 
^understanding,  but  one,  and  that  is,  had  the  party  reason  and 
understanding  sufficient  to  enter  into  any  binding  contract  ?  If 
he  had,  he  is  always  bound  by  its  legal  consequences. 

Great  perils  always  environ  the  man  who  meddles  with  ac- 
commodation paper.  It  is  always  attended  with  trouble,  fre- 
quently with  risk  to  him  who  lends  his  name.  The  man  who 
to  serve  his  friends  lends  his  name  as  his  debtor,  in  order  that 
he  may  obtain  money  on  that  evidence  of  debt,  cannot  complain 
of  it  as  a  grievance,  that  when  this  purpose  is  answered,  the 
law  will  consider  just  in  the  character  he  has  assumed.  If 
drawer,  to  be  treated  as  drawer;  if  indorser,  as  indorser.  As 
he  chose  to  be  introduced  into  the  world  by  the  name  and 
in  the  character  of  drawer,  he  must  be  content  to  pass  through 
in  all  its  stages  under  that  name,  and  he  cannot,  at  his  pleas- 
ure, cast  it  off,  and  deny  it  to  any  one  who  has  given  credit  to 
the  paper  on  his  assumed  name  and  character.  To  such  per- 
son he  is  bound  by  every  obligation  of  justice  and  morality,  to 
sustain  the  character  he  has  held  himself  out  to  be.  He  bhiill 
not  be  permitted  to  allege  that  this  was  an  imposition  to  which 
he  gave  his  name,  nor  to  gainsay  its  reality  by  proof  that  it  was 
a  fiction.  There  is  in  equity  an  estoppel  much  more  conscien- 
tious than  many  legal  esto[)pel8,  and  this  is  an  estoppel  of  that 
kind.  Fictions  in  law  are  only  permitted  to  support  the  justice 
and  truth  of  the  case,  but  are  never  permitted  to  prevail  against 
justice  and  against  truth.  It  never  can  be  a  just  defense,  or 
an  equitable  bar  to  a  claim,  when  the  very  foundation  of  the 
defense  is  in  reality  the  substantiation  of  a  falsehood,  of  which 
the  author  seeks  to  take  advantage,  and  to  relieve  himself  from 
his  own  obUgation,  and  for  which  the  holder  has  bona  fide  paid 
the  full  value.  It  shall  be  taken  pro  verUale,  that  he  was  the 
drawer  for  de  verHate^  that  was  the  very  thing  he  was  intended 
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to  l>€.  He  gave  his  note  payable  to  bis  friends,  to  enable  them 
to  raise  money  on  the  security  of  his  name  as  drawer  at  the 
bank,  for  the  note  is  payable  there,  and  when  it  has  served  that 
puirpoee,  it  cannot  be  endured  that  he  shall  say  he  was  not  the 
•drawer.  But  there  T.  Walker  knew  the  consequences,  and 
took  his  security.  But  whether  he  did  or  did  not,  matters  not, 
the  contract  is  not  impeached  on  the  weakness  of  his  under- 
standing. The  charge  of  the  court  was,  therefore,  erroneous. 
TThe  cause  was  to  be  decided  on  the  principle  of  the  instrument 
being  negotiable  and  negotiated,  and  the  acts  of  the  bank  did 
not  discharge  T.  Walker,  the  drawer,  neither  the  acts  of  omis- 
sion or  commission;  they  omitted  nothing.  This  bank  was  not 
bound  to  give  him  notice  of  nonpayment  of  his  own  note. 
Nor  did  the  time  given  to  the  payees,  nor  the  receipt  of  interest 
from  them  release  the  defendant  from  his  obligation  as  drawer. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


That  thx  Releasx  of  th£  Drawer  of  a   Kote  or  Bill  is  not  pro- 
duced by  giving  an  extension  of  time  to  an  accommodation  indorser,  see 
White  V.  Hopkins,  3  W.  &  S.  101;   Murray  ▼.  Jtidah,  6  Cow.  484;  Daniel  on 
Neg.  Insta.  sec  1335. 

CoKPETENCT  OF  WITNESS. —Upon  this  point  this  case  was  followed  in 
DennSjUown  y.  Fleming,  7  Pa.  St.  529;  Talmage  v.  BurUngame,  9  Id.  25; 
Kirhpatrick  v.  Muirhead,  16  Id.  128;  Marshall  v.  Franklin  Bank,  25  Id.  386; 
CommcmweaUh  v.  McKee,  2  Grant's  Cas.  27. 


Evans  v.  Tatem. 

[9  SEBaxAHT  k  lUwzjB,  2ffa.] 

Burr  AoAiirsT  FoREiaN  Administrator. — One  who  takes  out  letters  of  ad* 
ministration  in  one  state  may  be  sued  in  another  for  a  debt  due  from  the 
intestate. 

Action  on  Foreign  Judgment — ^Pleading. — ^An  action  at  law  is  maintain- 
able in  Pennsylvania  on  a  decree  of  a  court  of  equity  in  Tennessee  for  the 
payment  of  money.  In  such  action  the  pleas  of  nil  debet  and  nul  tiel 
record  are  both  bad  on  general  demurrer.  If  the  defendant  intend  to 
deny  the  existence  of  such  a  decree,  he  may  frame  his  plea  so  as  to  meet 
the  averment  in  the  decUration,  and  conclude  to  the  country. 

Writ  of  error.     The  opinion  states  the  case. 

Condy^  for  the  plaintiff  in  error,  cited  3  Coke  Inst.  71;  4t  Id. 
89;  4  Vin.  Ab.  382,  k;  Doughty  v.  Fawn,  Telv.  226;  Brownl. 
117;  Gilbert  on  Evidence,  48;  Lawrence  v.  Birnie,  2  Ch.  B.  128; 
West  V.  Skip,  1  Ves.  145;  Cowp.  Eq.  88,  91;  Post  v.  Neqfie,  3 
€ai.  22;  Boston  t.  BoyhUon,  2  Mass.  284;  Borden  v.  Borden.  6 
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Id.  77  [4  Am.  Dec.  32];  Goodwin  v.  Jones,  3  Id.  614  [3  Am, 
Dec.  173];  Bryan  v.  McGee,  Whart.  Dig.  277. 

Bawle,  contra. 

By  Court,  Tilohman,  0.  J.  This  is  an  action  of  debt,  brought 
by  Howell  Tatem,  the  defendant  in  error,  who  was  plaiotiff  be- 
low, against  Ann  Evans,  administratrix  of  John  B.  Evans,  de- 
ceased, on  a  decree  in  the  court  of  errors  and  appeals,  and  court 
of  equity  for  the  state  of  Tennessee,  for  the  sum  of  six  thousand 
two  hundred  and  thirty-nine  dollars  and  ten  cents.  The  de- 
fendant pleaded  nil  debet  and  ntU  tiel  reoordy  to  both  which  pleas 
the  plaintiff  demurred,  and  judgment  was  given  in  his  fsTor. 
The  defendant  pleaded,  also,  no  assets  plene  culministravUy  and 
payment  with  leave,  etc.,  to  which  the  plaintiff  replied,  assets, 
not  fully  administered,  and  non  solvit,  and  issues  were  thereupon 
joined  and  a  verdict  given  on  each  issue  for  the  plaintiff.  On 
the  trial  of  the  cause  in  the  court  below,  the  defendant  offered 
to  prove,  ''  that  neither  she  nor  her  intestate  were,  at  the  time 
of  the  said  decree,  or  at  any  time  before,  indebted  or  bound,  ia 
law  or  equity,  to  pay  to  the  plaintiff  any  sum  or  sums  of  money. 
Also,  that  the  defendant  being  an  administratrix  under  the  law 
of  Pennsylvania  and  not  of  Tennessee,  and  the  said  decree  be- 
ing made  on  matter  alleged  to  have  arisen  and  existed  in  the 
life-time  of  the  intestate,  was  not  as  such,  amenable  to  the 
authority  of  a  court  in  Tennessee,  and  therefore  the  said  decree 
was  not  made  in  a  court  having  jurisdiction."  The  defendant, 
also,  offered  to  prove  other  matters  which  went  to  the  merits  of 
the  case,  all  of  which  evidence  was  rejected  by  the  court.  The 
counsel  for  the  plaintiff  in  error,  argued  his  case  on  foar  points, 
which  I  shall  now  consider: 

1.  Was  the  defendant  who  administered  in  Pennsylyania, 
liable  to  suit  in  Tennessee,  for  matters  which  arose  in  the  life- 
time of  the  intestate?  I  can  perceive  no  good  reason  against 
such  a  suit,  but  many  in  its  favor.  If  a  person  who  adminis- 
tered in  one  state  and  received  assets  there,  is  not  suable  on 
his  removal  to  another  state,  it  would  produce  the  greatest  in- 
justice. The  removal  from  state  to  state  is  the  act  of  the  ad- 
ministrator, which  the  creditors  of  the  intestate  cannot  prevent, 
and  therefore  should  not  be  prejudiced  by  it.  The  assets  are 
to  be  administered  according  to  the  law  of  the  state,  within 
which  the  administration  was  granted,  and  justice  requires  that 
the  administrator  should  be  liable  to  the  amount  of  the  aaseta 
which  have  come  to  his  hands  in  whatever  state  he  may  he 
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found.  The  counsel  for  the  plaintiff  in  error  admits  that  iho 
administrator  may  bo  sued  in  another  state,  provided  he  has 
removed  there  with  intent  to  make  it  the  place  of  his  permanent 
reaidence.  But  it  is  immaterial  what  his  intent  is.  Wherever 
he  goes  he  carries  with  him  the  obligation  to  administer  the 
assets.  So  has  the  law  been  held  from  the  time  of  Lord  Coke 
to  the  present  day. 

In  Dowdle's  case,  6  Co.  46,  it  was  decided  that  one  who  re> 
ceived  letters  testamentary  in  Ireland,  where  assets  came  to  his 
hands,  was  liable  to  a  suit  in  England.  There  is  good  sense  in 
the  following  observation  of  the  court  in  that  case:  '*  If  the  ex- 
ecutors have  goods  of  the  testator  in  any  part  of  the  world  they 
shall  be  charged  in  respect  of  them,  for  many  merchants,  and 
other  men  who  have  stock  and  goods  to  a  great  value  beyond 
sea  are  indebted  here  in  England,  and  God  forbid  that  these 
goods  should  not  be  liable  for  their  debts,  for  otherwise  there 
would  be  a  great  defect  in  the  law."  The  same  principle  was 
declared  to  be  law  by  this  court,  in  the  western  district,  in  the 
case  of  Svoearingen'a  executors  v.  Pendleton's  execulors,  4  Serg.  & 
B.  389.  There  it  was  held  that  a  suit  might  be  sustained  in 
Pennsylvania  against  an  executor  who  had  administered  in  Vir- 
ginia.    So  that  this  point  may  be  considered  as  settled. 

2.  The  second  question  in  this  case  is  whether  the  plea  of  nu 
debet  was  good.  If  this  plea  was  good  the  merits  of  the  decree 
of  the  court  of  Tennessee  might  have  been  contested.  On  the 
issue  of  nil  debet  everything  is  thrown  open.  In  an  action  of 
debt  on  a  foreign  judgment,  the  defendant  is  at  liberty  to  con> 
trovert  the  original  cause  of  action.  But  under  the  constitution 
of  the  United  States  judgments  in  one  state  are  not  considered 
in  another  as  foreign  judgments.  In  art.  4,  sec.  1,  of  that  con- 
stitution, it  is  declared  that  "  full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records  and  judicial  proceed- 
ings of  every  other  state,  and  the  congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such  acts,  records  and  proi 
ceedings  shall  be  proved,  and  the  effect  thereof."  The  congress 
have  exercised  the  power  vested  in  them  by  this  article,  by  their 
act  passed  the  twenty-sixth  May,  1790,  in  which,  after  prescrib- 
ing the  mode  of  authentication,  they  declare  "that  the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  credit  and  faith  given  to  them,  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  are,  or  shall  be 
taken."    The  question  then  is,  what  faith  or  credit  would  the 
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courts  of  Tennessee  have  given  to  this  decree  in  cbanceiy  ?  The 
answer  cannot  be  doubted.  The  decree  would  have  been  held 
incontrovertible.  The  construction  of  this  article  of  the  consti- 
tution has  been  settled  bj  repeated  decisions  in  various  courts 
of  various  states,  as  well  as  in  the  courts  of  the  TTuited  States. 
A  judgment  in  one  state  is  conclusive  in  all  other  states,  pro- 
vided it  was  rendered  by  a  court  having  competent  jurisdiction. 
The  first  decision  on  this  subject  was  in  the  case  of  Armstrong 
V.  CarsorCs  exefjuiors,  iu  the  year  1794,  in  the  circuit  court  of  the 
United  States,  held  at  Philadelphia.  It  was  an  action  of  debt 
on  a  judgment  in  the  supreme  court  of  New  Jersey.  The  de- 
fendant pleaded  nil  debet,  which  was  held  to  be  a  bad  plea.  In 
BisseU  V.  BriggSy  9  Mass.  462  [6  Am.  Dec.  88],  a  suit  was  brought 
on  a  judgment  in  New  Hampshire  against  an  inhabitant  of  Bos- 
ton, who  was  arrested  in  New  Hampshire  and  appeared  and 
pleaded.  It  was  held  by  the  supreme  court  of  Massachusetts 
that  by  virtue  of  the  constitution  and  laws  of  the  United  States 
the  defendant  was  concluded  by  this  judgment.  It  appeared 
that  the  court  of  New  Hampshire  had  jurisdiction,  and  that  was 
the  only  matter  that  could  be  inquired  into.  In  MUhi  v.  Duryee, 
7  Cranch,  481,  it  was  decided  by  the  supreme  court  of  the  United 
States  that  nil  debet  was  a  bad  plea,  in  an  action  brought  in  the 
circuit  court  of  the  District  of  Columbia,  on  a  judgment  of  the 
supreme  court  of  New  York.  And  the  same  point  was  decided 
in  the  same  manner  by  the  supreme  court  of  the  United  States 
iu  the  case  of  Hampton  v.  McConnel,  4  Wheat.  234,  which  was 
au  action  of  the  circuit  court  of  South  Carolina  on  a  judgment 
in  the  supreme  court  of  New  York.  The  supreme  court  of  New 
York  seems  once  to  haye  been  of  opinion  that  judgments  ren- 
dered in  one  state  were  to  be  considered  as  foreign  judgments, 
and  therefore  not  conclusive  in  another.  I  allude  to  the  case  of 
Hitchcock  V.  Aiken,  1  Cai.  460.  But  that  highly  respectable 
<3ourt  on  mature  reflection  has  come  to  the  opinion  that  a  judg- 
ment fairly  and  regularly  obtained  in  one  state  is  conclusive  in 
Another.  This  will  appear  from  the  cases  of  Borden  v.  Fitch,  15 
Johns.  144  [8  Am.  Dec.  225],  and  Andrews  v.  Montgomery,  19 
Johns.  162  [10  Am.  Dec.  213].  I  have  no  hesitation,  therefore, 
in  concluding  that  the  plea  of  nil  debet,  in  the  case  before  us, 
was  bad. 

3.  We  now  come  to  the  third  point,  which  is,  whether  the 
plea  of  nut  tiel  record  was  good.  If  proceedings  in  courts  of 
chancery  are  not  records,  nul  tiel  record  was  not  a  good  plea. 
And  that  such  proceedings  are  not  records  seems  to  be  well 
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established.  In  Gilbert's  Law  of  Eyidence,  49,  it  is  said  that 
proceedings  in  chancery  by  bill  and  answer  are  not  records^ 
Itecaase  they  are  secundum  cequum  ei  bonum^  and  not  according 
to  the  laws  and  customs  of  the  realm.  In  Bailer's  Nisi  Prius, 
^5y  we  find  the  same  assertion  founded  on  the  same  reason, 
liord  Coke  defi.nes  a  record  to  be  "a  proceeding  in  a  court  of 
justice  which  has  power  to  hold  a  plea  according  to  the  course 
of  the  common  law:"  Co.  Lit.  260.  In  the  case  of  Doughty  v* 
Fawn,  Yely.  226,  it  was  said  by  the  court ''  that  orders  in  chan- 
•cery  are  not  of  record,  to  be  tried  by  the  record,  but  by  a  jury." 
It  is  to  be  observed  that  in  the  case  before  the  court,  the  plaint- 
ifTs  declaration  does  not  call  the  decree  in  chancery  a  record, 
and  if  the  defendant  intended  to  deny  that  any  such  decree 
-existed,  he  might  have  framed  his  plea  so  as  to  meet  the  aver- 
ment in  the  declaration;  and  the  tender  of  the  issue  should 
xiave  concluded  to  the  country,  according  to  the  case  in  Yelver- 
ton.  The  court  below  was  right,  therefore,  in  deciding  that  the 
plea  of  nid  iiel  record  was  bad, 

4.  The  fourth  and  most  difficult  question  is,  whether  any 
action  of  debt  lies  in  a  court  of  common  law  to  recover  a  sum 
of  money  ordered  to  be  paid  by  a  decree  in  chancery.  It  is  no 
wonder  that  little  upon  this  subject  is  to  be  found  in  the  Eng- 
lish books,  because  in  England,  the  court  of  chancery  having 
ample  power  to  enforce  its  own  decree,  there  can  be  seldom 
occasion  to  resort  to  a  court  of  law.  The  same  observation 
applies  to  those  of  our  sister  states  which  have  courts  of  chan- 
cery. The  subject,  however,  has  sometimes  been  brought 
before  a  court  of  law  in  one  state,  when  it  has  been  necessary 
to  proceed  on  a  decree  in  chancery  in  another.  In  Penosyl- 
Tania,  where  there  is  no  court  of  chancery,  should  there  be  oc- 
casion to  proceed  on  a  decree  in  chancery  in  another  state,  it 
must  be  in  a  court  of  law,  or  not  at  all.  The  great  objection 
to  an  action  in  a  court  of  law  is,  that  in  general,  decrees  in 
-chancery  are  not  simply  for  the  payment  of  a  sum  of  money, 
but  also  for  something  specific  which  is  ordered  to  be  done  by 
one  party  or  the  other.  In  such  cases  there  would  be  great 
-difficulty  in  supporting  an  action  at  law.  But  the  present  de- 
cree being  simply  for  the  payment  of  money,  all  other  consid- 
erations may  be  thrown  aside.  It  is  a  general  principle,  that 
where  a  man  is  under  an  obligation  to  pay  a  certain  sum  of 
money,  whether  that  obligation  is  founded  on  a  contract,  or  the 
judgment  of  a  court,  an  action  of  debt  lies.  On  that  principle, 
we  support  actions  of  debt  on  foreign  judgments.     And  I  con- 
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fess  I  see  no  reason  why  a  decree  in  chancery  is  not  as  strong 
as  a  foreign  judgment.  If  it  be  object^'d  f  bat  proceedings  in 
chancery  are  not  according  to  the  course  of  iIjc  common  law, 
the  same  objection  lies  against  judgments  of  the  courts  on  the 
continent  of  Europe,  where  the  proceedings  are  according  to 
the  civil  law.  To  be  sure,  in  case  of  a  foreign  judgment,  tbe 
defendant  is  permitted  to  deny  the  original  cause  of  action. 
But  so  likewise  would  the  defendant  in  the  present  case  have 
been  permitted  to  enter  into  the  merits  of  the  original  contro- 
versy, were  it  not  for  the  constitution  and  laws  of  the  United 
States,  which  forbid  it.  The  objection,  therefore,  of  being  pre- 
cluded from  contesting  the  merits  of  the  decree  does  not  lie 
against  the  action  of  debt,  which  in  its  nature  did  not  preclude 
it,  but  against  the  constitution.  And  as  to  that,  all  that  can 
be  said  is,  that  although  in  some  instances  the  conclusiveness 
of  judgments  may  be  inconvenient,  yet  upon  the  whole,  it  pro- 
duces good;  and  whether  it  does  or  not,  this  court  has  no 
power  to  alter  the  constitution.  I  have  said  that  this  subject 
is  not  altogether  new.  It  was  brought  before  the  supreme 
court  of  New  York  in  the  case  of  Post  v.  Nec^,  3  Cai.  22.  That 
was  an  action  on  a  decree  in  chancery  in  New  Jersey  for  the 
payment  of  a  sum  of  money,  and  a  majority  of  the  court  sus- 
tained the  action.  By  the  law  of  New  Jersey,  a  decree  in  equity 
has  the  effect  of  a  judgment  in  the  supreme  court  of  law. 
Whether  the  state  of  Tennessee  has  a  law  of  this  kind  I  kno« 
not,  but  it  appears  that  an  execution  may  issue  there  on  a  de- 
cree in  equity,  as  on  a  judgment  at  law.  The  supreme  court  of 
New  York,  however,  did  not  decide  upon  the  particular  cir- 
cumstances which  I  have  mentioned  in  the  law  of  New  Jersey, 
but  upon  broader  and  more  general  principles.  It  has  been 
objected  that  courts  of  law  are  not  bound  to  give  effect  to  de- 
crees founded  upon  principles  of  equity.  But  why  not  ?  Grant- 
ing that  the  demand  did  originate  in  principles  of  equity,  yet 
after  a  fair  hearing  and  full  consideration,  it  was  decided  that 
the  plaintiff  was  entitled  to  a  certain  sum  of  money,  to  be  paid 
by  the  defendant,  what  reason  is  there  which  should  restrain  a 
court  of  law  from  sustaining  an  action  from  the  sum  thus  re- 
duced to  a  certainty  ? 

It  is  also  objected  that  a  decree  in  chancery  may  be  opened, 
altered,  or  annulled  on  a  bill  of  review.  True,  it  may,  and  so 
may  judgment  at  law  be  reversed  on  a  writ  of  error.  Bat  still 
an  action  of  debt  lies  on  the  judgment  as  long  as  it  is  in  force. 
Should  it  be  afterwards  reversed,  the  injured  party  would  not 
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be  witbout  remedy,  and  the  same  would  be  the  case  sLould  at 
decree  in  chancery  be  reversed.     No  case  bas  been  shown  where- 
it  bas  been  decided  on  broad  principles  that  an  action  at  law- 
would  not  lie  for  a  sum  of  money  decreed  to  be  paid  by  the- 
court  of  equity;   and   one  case  {Posl  etc.  v.   Neafie)  has  been* 
ahowD  to  the  contrary.    In  Pennsylvania  the  courts  should  be- 
extremely  cautious  in   establishing  that  principle,  because  it. 
would  be  shutting  their  doors  against  all  relief  in  cases  whero 
money  has  been  decreed  to  be  paid  by  courts  of  equity  in  other 
states.     Very  urgent  cases  may  arise,  where  crying  injustice 
would  be  done  if  relief  were  denied,  and  we  ought  not  to  rely 
on  the  equity  courts  of  the  United  States  which  may  be  estab- 
lished in  Pennsylvania.      Our   own  system  of  jurisprudence- 
should  be  complete.     In  considering  this  question,  we  should 
throw   out  of  view  any  redress  which  may  be  accidentally 
obtained  in  courts  over  which  the  legislature  of  this  state  has- 
no  control.     Upon  the  whole,  I  am  of  opinion  that  the  action 
should  be  sustained,  and  this  judgment  of  the  district  court 
affirmed. 
Judgment  affirmed. 


LiABiUTT  OF  FoR£ioy  Admikistrator. — An  administrator,  as  such,  lia» 
no  authority  to  maintain  any  action  outside  of  the  state  in  which  he  obtained 
his  letters  of  administration:  Goodwin  v.  Jonesy  3  Am.  Dec  173;  Riley  v. 
Rilty^  Id.  260;  Story's  Conflict  of  Laws,  sec.  513.  The  above  case  of  Evans 
Y.  TcUem  holds  that  an  administrator  may,  outside  of  the  state  iu  which  he 
received  his  authority,  be  made  liable  to  pay  the  debts  of  his  decedent,  if  he 
las  removed  to  the  state  in  which  the  suit  was  brought,  and  has  assets  of  the 
estate  in  his  hands  there.  This  was  but  a  reaffirmance  of  the  prior  case  of 
Stoearingen's  Executom  v.  PtndletorCa  Executors^  4  S.  &  R.  398.  The  prin- 
ciple of  these  cases  ha^  met  with  some  approval  elsewhere:  Bryan  v.  McGhcey 
2  Wash.  C.  C.  337;  Campbell  v.  Tousey,  7  Cow.  64.  But  the  weight  of  the 
authorities  is  the  other  way,  and  to  the  effect  that  an  executor  or  adminis- 
trator can  neither  sue  nor  be  sued,  in  his  official  cajmcity,  in  the  courts  of 
any  state  or  country,  other  than  that  in  which  ho  obtained  his  grant  of  let- 
ters testamentary  or  of  administration:  Story's  Conflict  of  Laws,  sees.  513- 
and  514  b;  Swearmgen  v.  Morris^  14  Ohio.  St.  424;  Oilman  v.  Oilman,  54  Me. 
453;  Fny  v.  Haven,  3  Met.  109;  CuUer  v.  Davenjwrt,  ante,  149;  DooliUle  v. 
Lewis,  ante,  389. 

Plea  to  Decree  of  akother  State. — That  neither  7iul  tiel  record  nor 
nil  debet  is  a  good  plea  in  an  action  on  a  decree  entered  in  another  state,  was 
reaffirmed  in  Baxley  v.  SinUh,  16  Pa.  St.  248. 

Estoppel  bt  Degree. — **  A  final  decree  in  chancery  is  as  conclusive  as  a. 
judgment  at  law:"  Freeman  on  Judgments,  sec.  248;  Kelsey  v.  Murphy,  2(» 
P^  St.  8a 

AcmoNS  UPON  Decrees. — Formerly  the  courts  and  judges  of  the  common' 
law  tribunals  were  unwilling  to  notice  the  decrees  in  chanceiy,  or  to  do  any* 
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thing  towards  making  them  effective.  Hence,  the  mle  at  one  time  prevailed 
that  no  acticm  at  law  could  be  maintained  upon  a  decree  in  chancery:  WU^ 
Uams  V.  PreMUniy  3  J.  J.  Marsh.  600;  Hugh  v.  HiijQs^  8  Wheat.  697.  And 
in  England  it  is  still  understood  that  no  action  at  law  can  be  subtained  npon 
domestic  decrees;  but  the  refusal  is  now  placed  upon  the  ground  that  they 
can  be  enforced  by  appropriate  proceedings  in  the  courts  where  they  were 
pronounced:  Carpenter  v.  Thornton,  3  B.  Aid.  52;  Henly  v.  Soper,  B.  & 
C.  16.  This  reason  can  not  be  truthfully  urged  against  actions  on  foxeigii 
or  colonial  decrees.  Hence,  such  actions  are  permitted  even  in  England: 
Sadler  v.  Rohine,  1  Camp.  253;  Henderwn  v.  Henderson,  6  Ad.  k  EL  N.  S. 
288.  In  the  United  States,  "  we  lay  it  down  as  a  general  mle,  that  in  every 
instance  in  which  an  action  of  debt  can  be  maintained  npon  a  judgment  at 
law  for  a  sum  of  money  awarded  by  such  judgment,  the  like  action  can  be 
maintained  upon  a  decree  in  equity,  which  is  for  an  ascertained  and  specific 
amount,  and  nothing  more;  and  that  the  record  of  the  proceedings  in  the  one 
case  must  be  ranked  with  and  responded  to  as  of  the  same  dignity  and  binding 
obligation  with  the  record  of  the  other:"  PenninQton  v.  OiUon,  16  How.  U.  S. 
65;  Freeman  on  Judgments,  sec.  434. 


JoURDAN  V.   JoURDAN. 

[9  SlBOXAMT  &  Rawlb,  968.] 

Thb  Deed  ot  a  Feme-covert  is  void,  if  it  does  not  appear  from  the  oer- 
tificate  of  her  acknowledgment  that  she  was  examined  sepantely  and 
apart  Stating  that  she  voluntarily  consented,  will  not  cure  the  defect; 
nor  will  the  testimony  of  the  officer  be  admissible  to  prove  a  separate 
examination. 

A  Collateral  Warranty  in  Pennstlvanla  descends  on  the  eldest  eon. 

A  Void  Deed  of  a  Feme-covert  may  be  delivered  and  ratified  after  her 
husband's  death;  and  of  this  ratification,  parol  evidence  is  admissible. 

A  Family  Arrangement,  entered  into  when  certain  deeds  were  executed, 
may  be  established  by  evidence  of  circumstances  tending  to  show  such 
arrangement;  and  a  deed,  otherwise  invalid,  would  be  admissible  in  evi- 
dence if  it  formed  part  of  such  arrangement. 

Writ  of  en-or.  Ejectment  brought  by  John  Jourdan  against 
Hugh  Jourdan,  the  plaintiff  in  error.  John  and  Hugh  were 
brothers,  Hugh  being  the  oldest,  and  both  derived  title  from 
their  mother.  John  claimed  under  a  deed  from  his  mother, 
dated  September  29,  1807,  after  the  father's  death-  Hugh 
offered  in  evidence  a  deed  to  him  from  his  father  and 
mother,  dated  December  31,  1802.  This  deed  was  stated 
by  defendant  to  have  been  read  in  John's  presence;  yet  it 
not  appearing  from  the  certificate  that  the  wife  was  examined 
se])arate  and  apart  from  her  husband,  but  simply  that  she  vol- 
untarily  consented,  the  deed  was  rejected,  nor  would  the  court 
admit  the  testimony  of  the  certifying  officer  that  the  examina- 
tion of  the  wife  took  place  separate  and  apart  from  her  husband 
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The  deed  of  I>ecember,  1802,  was  then  offered  as  the  deed  of 
the  father,  containing  a  warranty  against  him  and  his  heirs, 
accompanied  with  an  offer  to  prove  that  lands  had  descended 
from  the  father  to  John,  of  greater  value  than  those  claimed  in 
this  salt.  The  deed  was  not  admitted  for  this  purpose.  The 
defendant  then  offered  to  prove  that  in  1810  the  deed  of  1820 
was  disiinotlj  read  over  to  the  mother,  who  expressed  her  ap- 
proval of  it;  again  delivered  it  to  the  defendant,  and  permitted 
him  to  erect  bams,  etc.,  on  the  land.  This  evidence  was  re- 
jected. The  defendant  then  offered  several  documents  for  the 
purpose  of  proving  a  family  arrangement  under  which  he  was 
to  have  the  premises  in  question;  but  this  evidence  was  also 
rejected.     Verdict  and  judgment  for  the  plaintiff. 

Condy^  for  the  plaintiff  in  error. 

l^lghman,  contra. 

By  Court,  Tilohman,  C.  J.  This  is  an  ejectment  for  a  tract 
of  land  in  Chester  county,  brought  by  John  Jourdan,  the  de- 
fendant in  error,  who  was  plaintiff  below,  against  Hugh  Jour- 
dan.  On  the  trial  in  the  court  of  common  pleas,  the  defendant 
offered  sundry  matters,  both  written  and  parol,  in  evidence, 
which  was  rejected  by  the  court,  whereupon  the  counsel  for  the 
defendant  excepted  to  their  opinion. 

1.  The  first  evidence  rejected  was  a  deed  from  John  Jourdan, 
Sr.,  and  Sarah,  his  wife,  to  their  son,  Hugh  Jourdan,  the  de- 
fendant, for  the  land  in  dispute,  which  was  the  estate  of  the 
said  Sarah.  This  deed  w^as  ackDOwledged  by  both  the  grantors 
before  James  M.  Gibbons,  a  justice  of  the  peace  of  Chester 
county,  as  appeared  by  his  certificate;  but  it  did  not  appeur 
that  the  wife  was  examined  separate  and  apart  from  her  hus- 
band, and  that  was  the  reason  of  its  rejection.  As  to  the  ac- 
knowledgment of  deeds  by  married  women,  the  principle  now 
firmly  established  is  that  the  requisites  of  the  act  of  assembly, 
by  which  the  mode  of  conveyance  hy  femes-covert  is  prescribed, 
must  appear  to  have  been  substantially  complied  with  on  the 
face  of  the  certificate,  made  by  the  magistrate  by  whom  the 
acknowledgment  was  taken:  Watson  v.  Bailey  is  the  leading 
case,  1  Bin.  470  [2  Am.  Dec.  462];  since  which  have  been  the 
cases  of  Mclniyre  v.  Ward,  5  Id.  296  [6  Am.  Dec.  417];  Shaller 
V.  Brand,  6  Id.  435  [6  Am.  Dec.  482];  Evans  v.  The  Common- 
wealih,  4  S.  &  B.  49  [8  Am.  Dec.  711];  Watson  v.  Moreen,  6  Id. 
49;  and  Hopkins  v.  Birchall,  6  Id.  143.  And  in  conformity  with 
this  principle,  the  counsel  for  the  defendant  has  contended  that 
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the  elder  brother,  and  not  upon  the  younger.  Then  liittteton  • 
adds,  *'  and  in  the  same  manner  it  is  of  collateral  warranty 
made  of  such  tenements;  where  the  warranty  descends  upon 
the  eldest  son,  it  shall  not  bar  the  youngest  son."  In  liitt. ,  sec. 
736,  it  is  said,  that  in  case  of  Gavelkind  lands  which  are  divid* 
able  between  all  the  sons,  the  warranty  of  the  father  descends 
upon  the  eldest  son  only.  As  to  the  case  of  Eihebnan  t.  Hoke, 
decided  by  this  court,  and  reported  in  2  Yeates,  509,  it  is  to  be  ' 
remarked,  that  the  only  point  to  which  the  attention  of  the 
court  was  drawn,  was,  whether  the  statute  of  4  and  5  Ann.  Ch. 
16,  by  which  all  collateral  warranties  are  void  unless  made  by  one 
who  is  seised  of  an  estate  of  inheritance  in  possession,  had  been 
extended  to  Pennsylvania.  The  court  held,  that  it  had  not  been 
extended,  and  therefore  a  collateral  warranty  with  assets  was  a 
bar,  though  the  warranty  was  not  made  by  a  person  who  was 
seised  of  an  estate  of  inheritance.  Had  the  question  been  pre- 
sented to  the  court,  whether  a  warranty  can  descend  on  any 
other  than  the  heir  at  the  common  law,  I  presume  there  can  be 
no  doubt  that  it  would  have  been  answered  in  the  negatiye. 

As  it  is  now  settled  that  the  statute  of  Anne  does  not  extend 
to  this  state,  possibly  the  legislature  may  think  it  prudent  to 
make  some  provision,  whereby  all  injustice  and  inconvenience 
from  the  effect  of  warranties,  whether  lineal  or  collateral,  may 
be  prevented.  The  subject  certainly  deserves  consideration. 
For  although  the  warrantee  and  his  heirs  and  assigns  may  have 
remedy  by  action  on  the  covenant  of  warranty,  in  cases  where 
the  land  is  recovered  from  him  by  one  of  the  children  of  the 
warrantor,  yet  the  remedy  is  uncertain,  by  way  of  damages,  and 
may  be  inadequate.  The  law  of  warranty  has  fallen  very  much 
into  disuse,  and  consequently  the  knowledge  of  it  is  difficult. 
The  remedy  by  voucher  is  unknown,  except  in  common  recov- 
eries, because  our  actions  for  recovery  of  land  have  been  con- 
fined almost  exclusively  to  ejectment,  in  which  voucher  does 
not  lie.  As  for  the  writ  of  warraniia  charke,  I  do  not  know  that 
it  has  ever  been  resorted  to.  And  the  situation  of  the  warranty 
is  embarrassed  by  our  law  of  descent,  which  divides  the  real 
estate  of  the  warrantor  among  all  his  children,  while  the  war* 
ranty  in  left  to  descend  at  the  common  law  on  the  eldest  son 
only.  In  such  u  situation  it  is  very  desirable  that  the  whole 
law  warranty  should  be  simplified,  and  adapted  to  common  un- 
derstanding, and  to  our  present  mode  of  conveyancing,  which 
is  altogether  different  from  that  which  prevailed  when  waxiantiea 
were  first  introduced. 
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The  next  question  T^bicb  arose  on  the  trial  of  this  cause  was  on 
parol  evidence.  The  defendant  offered  to  prove  that  the  plaiut- 
iff*8  mother  under  whom  he  claims,  after  the  death  of  her  hus- 
band, John  Jourdan,  delivered  and  ratified  the  deed  of  thirty- 
first  December,  1802,  which  had  been  executed  by  her  and  her 
husband,  but  had  no  effect  as  to  her,  because  not  acknowledged 
according  to  law.  This  evidence  the  court  rejected,  and  their 
opinion  may  be  accounted  for  by  the  hurry  of  a  jury  trial,  in 
which  many  points  were  to  be  decided  in  a  short  time.  Certain 
it  is,  however,  that  the  evidence  ought  to  have  been  admitted. 
The  first  execution  of  the  deed  by  Mrs.  Jourdan  was  a  nullity, 
because  the  terms  of  the  act  of  assembly  had  not  been  complied 
with  by  the  magistrate  who  took  her  acknowledgment.  There 
was  no  objection,  therefore,  to  her  delivering  the  deed  after  the 
death  of  her  husband,  and  such  delivery  might  be  well  proved 
by  parol  evidence.  There  was  error,  therefore,  in  the  rejection 
of  that  evidence.  But  besides  this,  the  defendant  offered  to 
prove  a  variety  of  circumstances  from  which  it  might  be  in- 
ferred, in  case  the  direct  proof  should  fall  short,  that  Mrs. 
Jourdan  had  delivered  this  deed  after  the  death  of  her  husband. 
This  evidence  was  also  rejected,  and  in  my  opinion  improperly. 
It  was  decided  in  Carter  v.  Slraphan,  Cowp.  201,  that  the  deed 
of  a  married  woman  was  void,  but  might  be  made  good  by  de- 
livery only  after  the  death  of  her  husband;  also,  that  the  delivery 
might  be  presumed  from  circumstances.  Undoubtedly  the 
circumstances  should  be  very  strong  from  which  a  delivery 
should  be  presumed,  but  it  was  proper  they  should  be  heard. 

Last  of  all,  the  defendant  offered  in  evidence  a  variety  of 
other  matters  mentioned  in  the  bill  of  exceptions,  from  which 
it  might  appear,  that  in  the  life  of  John  Jourdan,  the  father, 
and  his  wife,  and  about  the  time  of  their  executing  the  deed  for 
the  lands  in  dispute  to  Hugh  Jourdan,  the  defendant,  a  family 
arrangement  had  been  made,  to  which  the  father,  mother,  and 
all  the  children  were  parties,  by  which  it  was  agreed  that  the 
land  of  the  mother  should  go,  after  her  death  and  her  hus- 
band's, to  the  defendant;  and  the  land  of  the  father  to  the 
other  children;  and  that  in  consequence  of  this  agreement,  the 
defendant  had  been  precluded  from  any  shore  of  his  father's 
estate.  This  evidence  was  rejected,  but  I  think  it  should  have 
been  received.  It  is  unnecessary,  and  indeed,  would  be  im- 
proper, to  give  an  opinion  at  present  on  the  equity  of  the  de- 
fendant's case.  Suffice  it  to  say  that  the  case  appears  to  be  a 
hard  one,  if  he  loses  his  mother's  land,  and  he  ought  to  have 


730  Ingraham  v.  Bockiub.  [Penn. 

been  permitted  to  show  all  the  circumstances  of  the  family 
agreement,  which  he  undertook  to  prove.  We  easily  conceive 
tbat  a  case  might  possibly  have  been  made  out,  in  which  the 
equity  would  have  been  irresistible.  He  may  have  released  to 
the  other  members  of  the  family  all  his  right  to  his  father's 
land,  on  the  faith  of  their  consent  to  his  enjoying  the  land  of 
his  mother.  All,  however,  that  need  be  said  at  present,  is,  that 
his  evidence  should  have  been  heard;  and  in  that  stage  of  the 
cause,  I  am  of  opinion  that  the  deed  from  Jourdan,  the  fath%.r, 
and  his  wife,  to  the  defendant,  might  have  been  evidence  as  a 
component  part  of  the  family  agreement,  though  not  as  a  con- 
veyance passing  the  estate  of  the  wife. 

I  am  of  opinion,  upon  the  whole,  that  the  judgment  should 
bo  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Acknowledgments  of  Deeds  by  Married  Women  muBt  be  mada  aad  taken 
eubstantially  in  the  maimer  prescribed  by  the  statute,  and  this  mnst  appeal 
from  the  certificate  of  the  officer  before  whom  the  acknowledgment  was  made, 
or  the  deed  will  be  void :  Oraham  v.  Long,  65  Pa.  Bt,  386;  HoUingmoafik  t. 
McDonald f  3  Am.  Dec.  515;  Evans  v.  CommomoeaUh,  8  Am.  Dec.  711;  WaU 
son  V.  Mercer,  9  Id.  411.  If  the  acknowledgment  be  fatally  defective  it  csin 
not  be  supported  by  parol  evidence,  showing  that  the  wife  in  fact  executed 
the  deed  fully  and  voluntarily,  and  that  she  had  subsequently  expressed  a 
willingness  to  be  bound  by  the  deed,  and  to  make  such  further  acknowledg- 
ment as  might  be  deemed  requisite:  Jamigon  t.  Jamiwn,  3  Wharl  169; 
Waiso7i*8  Lessee  v.  Bailey,  2  Am.  Dec.  462.  But  it  appears  that  after  the 
disability  of  coverture  is  removed,  the  wife  may  ratify  the  deed,  and  thut 
make  it  valid,  and  that  such  ratification  may  be  presumed  from  circom- 
stances:  ConkUn  v.  Bush,  8  Pa.  St.  517. 


Ingraham  v.  Bockius, 

19  SSBOBAHT  H  a^WLX,  285.] 

Original  Entries,  What  are. — Where  a  servant  in  dealmgwithacostoiiier 
makes  memoranda  of  the  transaction,  and  the  same  night  or  the  next  day 
entries  are  made  by  the  master  in  books  from  these  memoranda,  such 
books  are  books  of  original  entries,  and  accompanied  with  the  roaster's 
oath  are  admissible  as  evidence  to  charge  the  customer. 

Writ  of  error.  Peter  and  Budolph  Bockius  brought  their 
action  against  Ingraham  to  recover  tbe  value  of  a  qaantity  of 
meat  alleged  to  have  been  sold  and  delivered  to  him.  One 
Yasey,  a  witness  for  the  plaintiffs,  testified  that  from  1816  to 
1 819,  he  was  engaged  by  them  as  butcher  in  and  about  their 
business  of  butchers,  and  carried  meat  to  the  reeidenoes  of  tbe 
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customers  wbo  lived  at  a  distance  from  the  plaintiffs;  that  de- 
fendant was  one  such  customer  and  took  meat;  that  witness 
kept  memoranda  in  pencil  of  the  amount  of  meat  sold  each  day 
and  to  whom,  for  his  own  use,  and  that  these  memoranda  were 
in  general  destroyed,  only  two  books  and  part  of  another  being 
produced  at  the  trial;  but  that  the  same  night  of  the  day  on 
which  the  meat  was  sold,  or  the  nex^^  day,  the  memoranda  were 
copied  into  plaintiffs'  books,  and  were  called  over  twice  to  see 
if  they  were  correct.  These  books,  into  which  the  memoranda 
had  been  copied,  were  then  offered  in  evidence,  with  the  oath 
of  the  plaintiffs  that  they  were  the  original  books  of  entry,  and 
were  in  their  hand-writing.  These  books  were  admitted  against 
defendant's  objection,  and  the  jury  was  charged  that  the  books 
and  entries  were  evidence  of  the  sale  and  delivery  of  thQ  meat 
to  charge  the  defendant. 
Verdict  for  the  plaintiffs. 

Ingraham,  for  the  plaintiff  in  error. 

Caslor  and  Condie,  contra. 

By  Court,  Oibson,  J.  Nothing  appears  to  show  that  the  book 
admitted  to  go  to  the  jury  was  not  a  book  of  original  entries. 
Yasey,  the  witness,  acted  in  the  capacity  of  a  servant,  to  deliver 
meat  to  the  customers,  and  not  in  that  of  a  bookkeeper;  and 
his  memoranda,  made  with  a  pencil,  he  swore  were  only  for  his 
own  use,  to  enable  him  to  render  a  true  account  to  the  plaint- 
iffs, of  the  meat  sold.  His  memoranda,  therefore,  are  not  to  be 
viewed  in  the  light  of  the  original  entries  of  the  plaintiffs,  who 
did  not  direct  them  to  be  made;  or  at  least  for  any  other  pur« 
pose  than  to  obtain  an  accurate  account  of  the  sales  to  his  cus- 
tomers. It  is  clear  that  the  memoranda  were  not  considered  as 
evidence  to  charge  the  customers,  either  by  the  plaintiffs,  or 
Yasey;  or  as  anything  else  than  brief  notes  of  the  transaction 
occurring  in  the  course  of  business,  and  made  ac  the  time,  with 
a  view  to  be  used  when  the  regular  entries  came  to  be  made  in 
the  books.  These  entries,  the  witness  swore,  were  made  on  the 
night  of  the  day  of  deliveiy,  or  the  next  morning,  while  the 
witness  stood  by,  and  the  memoranda  were  called  over  twice  to 
see  whether  everything  was  right.  The  case  is  very  like  (7ur- 
ren  v.  Crawford,  4  Serg.  &  K.  8,  except  that  it  is  stronger;  the 
person  who  delivered  tbe  articles  charged,  being  produced,  and 
the  original  memoranda  either  produced,  or  their  loss  proved. 
What  more  could  possibly  be  done  ?  The  entries  were  made  in 
ifL  course  of  dealing  between  the  parties,  at  or  about  the  time  of 
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the  respectiTe  transactious;  and  iu   tbe  usual  course  of  the 
plaintiff's  business,  this  was,  in  all  reason,  sufficient  to  entitle 
tbem  to  be  read. 
Judgment  affirmed. 


Books  of  Original  Entry.— The  doctrines  of  this  case  regarding  what 
may  be  deemed  books  of  original  entry  have  been  frequently  reaffirmed: 
Hoover  v.  Oehr,  62  Pa.  St.  138;  HartUy  v.  Brcokes,  6  Whart  1€0;  Jone$y. 
Long,  3  Watta.  326.  In  PaUon  v.  Hyan,  4  Bawle,  408,  it  appeared  that  tbe 
plaintiff  first  made  the  entries  of  goods  sold  upon  cards,  and  thereafter,  on 
the  same  or  the  next  day,  from  these  cards  made  the  entries  in  a  book,  and 
then  destroyed  the  cards.  Upon  the  question  whether  this  book  could  he 
received  as  a  book  of  original  entries,  the  court  said:  "The  principle  of  /»> 
graham  v.  Bockius  is  that  a  minute,  not  to  be  itself  evidence  of  the  aale^  bnt 
to  be  used  in  the  preparation  of  such  evidence,  is  not  an  original  entry  witiiin 
the  meaning  of  the  term  as  used  in  the  books.  If  such  be  its  effect,  the  ma- 
terial on  which  it  is  written,  or  the  size  and  shape  of  it,  must  be  indifferent 
Here  it  was  made  on  a  card  which  was  superseded  by  a  book  into  which  it 
was  transcribed,  and  which  was  destined  to  be  the  final  means  of  perpetuating 
it;  for  the  destruction  of  the  card  when  the  transcript  was  made,  shows  thai 
its  office  was  but  a  temporary  one.  It  would  be  most  unreasonable  to  pre- 
clude a  8hopkeep<>r  from  making  the  regular,  permanent  entry  in  his  day- 
book because  he  had  taken  the  precaution  to  put  down  the  transaction  on  a 
fugitive  scrap  of  paper,  in  order  to  insure  a  greater  d^;ree  of  accuracy  when 
the  regular  entry  of  it  should  come  to  be  made.  Such  a  rule  would  bo  sab- 
versive  of  everything  like  fair  dealing;  and  under  the  circumstances  of  the 
present  case  it  is  clear  that  the  book  was  properly  received."  But  the  entries 
should  be  made  in  the  regular  course  of  business  and  at  or  near  the  time 
when  the  original  transaction  occurred.  Thus  in  Vieary  v.  Moore,  2  Watts. 
451,  where  the  defendant  first  made  his  entries  on  slips  of  loose  paper  which 
he  carried  about  in  his  pockets  for  one  or  more  days,  and  then  copied  them 
into  his  books,  the  latter  were  rejected  as  evidence  because  it  was  said  that 
"neither  the  routine  of  the  defendant's  business,  nor  any  other  reason  for 
postponement  accounts  for  the  delay.  It  is  clear,  therefore,  that  entries  <m 
loose  scraps  of  paper,  carried  in  the  pocket  for  several  days,  without  a  reason 
or  circumstance  to  account  for  the  irregularity,  could  not  affect  the  party 
charged.**  In  Forsyth  v.  Xorcross,  6  Whart.  432,  a  book  was  rejected  be- 
cause it  appeared  that  the  entries  were  first  made  on  a  slate,  and  when  it  was 
full,  which  was  in  from  four  to  six  days,  were  copied  into  the  book;  and  tbe 
court  further  expressed  the  opinion  that  the  entries  must  be  transcribed  not 
later  than  on  the  next  day  after  they  were  first  made.  An  interval  of  one 
day  was  held  fatal  in  Walter  v.  BoUmanf  8  Watts.  544;  Cook  v.  A^mead, 
2  Miles,  268;  Koch  v.  Houfell,  6  W.  &  S.  350.  That  entries  transcribed  from 
a  slate  or  card  may  be  received  as  original  entries  is  the  rule  in  Massarhn- 
botts:  Faxon  v.  IloUis,  13  Pick.  427;  Barker  v.  Haskell,  9  Cuah.  218;  and  in 
that  state  they  need  Lot  be  transcribed  so  promptly  as  in  PennaylvaDia: 
Morns  v.  Briggs,  3  Gush.  342;  Hall  v.  Glitlden,  39  Me.  44& 
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Henderson  v.  Lewis. 

[9  BSBOBAMT  H  Bawub,  379.] 

SinxT  OF  SxT-OFP — ^PtXADOro. — ^Where  payment  is  pleaded  in  an  action  on 
a  bond,  and  iame  joined  thereon,  the  ahort^entry  of  aet-off  added  thereto 
ia  only  a  notioe,  and  not  atrictly  a  plea,  and  therefore  requirea  no  repU* 
cation. 

Jocrr  Obuoob  as  Wmciss. — One  of  two  joint  obligora  not  anmnioned  ia 
not  a  competent  witneaa  for  the  other  who  ia  aommoned,  to  prove,  un- 
der notice  of  aet-ofif,  a  debt  due  from  the  plaintiff  to  the  witneaa,  though 
the  witneaa  ia  releaaed  by  the  defendant. 

8e  •onr  ni  Fayok  of  Co-oblioor.— A  debt  due  from  the  plaintiff  to  a  co- 
obligor,  not  anmmoned,  ia  not  a  aet-off  against  the  plaintiff's  demand 
against  the  co-obligor  who  is  summoned;  nor  can  a  aeparate  debt  due  from 
the  plaintiff  to  one  co-obligor  be  aet-off  against  a  joint  demand  against 
both. 

Fpuomftion  of  Patmskt  of  a  bond  may  be  raised  by  a  lapse  of  less  than 
the  atatutory  time,  when  taken  into  connection  with  other  evidences; 
but  in  the  abaence  of  other  circumstances  the  full  statutory  time  musi 
expire  to  raise  that  presumption. 

Wbit  of  error.  Lewis,  surviying  executor  of  John  Godfrey 
deceased,  to  the  use  of  Daniel  C.  Jones,  brought  an  action 
of  debt  on  a  bond  against  George  and  Thomas  Henderson. 
Thomas  was  alone  served,  and  pleaded  payment,  with  leave  to 
give  special  matter  in  evidence.  At  a  subsequent  day,  the  de- 
fendant added  the  plea  of  set-off  by  a  short  entry  on  the  docket, 
to  which  there  was  no  replication.  Defendant  offered  in  evi- 
dence the  deposition  of  George  Henderson,  one  of  the  obligora, 
to  prove  that  Jones  had  received  from  George  board  and  so 
forth  to  a  considerable  amount,  which  was  considered  as  so 
much  paid  on  the  bond.  Accompanying  the  deposition  was  a 
release  of  George  Henderson  by  the  defendant  from  all  respon- 
sibility as  co-obligor,  but  the  deposition  was  rejected.  The 
bond  bore  date  in  September,  1798,  and  was  payable  one  year 
from  date.  There  was  evidence  of  payments  on  the  bond  in 
1802.  The  court  charged  the  jury  with  reference  to  the  opera- 
tion of  the  statute  of  limitations,  to  which  charge  the  defendant 
excepted,  and  a  verdict  was  given  for  the  plaintiff. 

BttcJianan,  for  the  plaintiff  in  error. 

Hoptins,  contra. 

Bj  Court,  Gibson,  J.  By  the  English  statutes,  where  either 
the  debt  for  which  the  action  is  brought,  or  that  proposed  to 
be  defalked,  has  accrued-  by  reason  of  a  specialty,  the  set-off 
must  be  pleaded  in  bar;  in  all  other  cases  it  may  be  either 
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pleaded  or  given  in  evidence  on  the  general  issue.  By  our  act 
of  assembly,  the  defeudaut  may,  in  all  cases,  either  plead  it 
specially,  or  give  it  in  evidence  on  notice  under  the  plea  of 
payment,  at  his  election;  and  where  payment  is  in  fact  pleaded, 
the  additional  short  ent/y  of  "  set-off"  is  not  considered  as  a 
plea,  but  a  minute  or  memorandum  that  a  set-off  is  intended  to 
be  relied  on.  A  formal  plea  would  require  a  replication;  but 
nothing  appears  here  beyond  the  customary  short  entry,  and 
the  cause  having  been  put  at  issue  on  the  plea  of  payment,  the 
record  is  in  this  respect  well  enough. 

The  deposition  of  George  Henderson  was  properly  excluded. 
The  bill  of  exceptions  presents  the  case  of  a  joint  obligor, 
against  whom  the  writ  was  issued,  but  who  was  not  summoned, 
being  produced  to  prove  a  debt  against  the  plaintiff  separately 
due  to  himself;  and  although  he  might  not  be  incompetent  to 
testify  to  any  fact  in  the  cause,  merely  on  the  gronnd  of  hanng 
originally  been  joined  as  a  party,  he  might  be  incompetent  on 
the  ground  of  a  particular  interest.  From  liability  to  the 
plaintiff,  he  was  discharged  by  the  action,  which  was  originally 
joint,  being  prosecuted  separately  against  his  co-obligor;  and 
from  liability  to  the  defendant  to  contribution  for  the  debt  and 
costs  that  might  be  recovered,  which  would  otherwise  be  suffi- 
cient to  exclude  him:  Riddle  v.  Moss,  7  Granch,  206,  he  \vas 
discharged  by  the  defendant's  release;  but  he  was  clearly  in- 
terested in  the  demand  proposed  to  be  defalked.  In  permitting 
cross-demands  to  be  set  off  against  each  other,  the  object  i^i  to 
prevent  circuity  of  action;  and  a  successful  attempt  to  set  off  a 
debt  must,  therefore,  necessarily,  be  equivalent  to  the  recovery 
of  it  by  a  separate  action.  Here,  had  the  demand  of  the  witness 
been  successfully  used  as  a  defense,  he  would  have  been  en- 
titled to  the  benefit  of  it,  between  himself  and  his  co-obligor; 
and  to  permit  him  to  sustain  his  own  demand  by  his  own  evi- 
dence would  be  to  allow  him  to  appear  as  a  witness  in  his  own 
cause.  The  release  by  Thomas  Henderson,  the  co-obligor  ami 
defendant  in  the  cause,  of  all  responsibility  on  the  part  of  the 
witness,  as  well  as  his  covenant  to  pay  whatever  might  be 
recovered,  without  recourse  to  the  witness,  did  not  remove  his 
interest;  nothing  but  the  release  of  the  witness  himself  could 
do  that.  But,  independent  of  personal  objection  to  the  witness, 
the  debt  itself  was  not  the  subject  of  defalcation;  because,  not 
being  due  to  the  defendant  but  to  the  witness,  who  was  not  a 
party  it  wanted  the  ingredient  of  mutuality.  The  object  in 
permitting  debts  to  be  set  off,  being,  as  I  have  said,  to  prevent 
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circuity  of  actions,  it  of  course  can  only  be  allowed  wLere  the 
parties  have  a  mutual  right  to  sue  each  other.  But  here  there 
was,  as  respects  the  debt  attempted  to  bo  set  ofif,  nothing  like 
privity  between  the  plaintiff  and  the  defendant.  Where  a  bond 
is  sued  jointly,  and  one  of  the  obligors  is  not  summoned  or 
taken,  they  who  appear  shall  be  charged  with  the  whole.  Hvre 
the  person,  to  whom  the  debt  was  alleged  to  be  due,  was  not  a 
party  to  the  suit,  and  was  offered  as  a  witness  avowedly  on  that 
ground.  How  then  could  he  urge  a  defalcation  of  his  debt  in 
a  cause  in  which  he  was  not  defendant  ?  Or,  how  could  his  co- 
obligor,  who  was  a  defendant,  and  the  defendant  exclusively 
liable,  urge  it,  when  the  debt  was  not  demanded  by  him  ?  In 
this  respect  the  case  is  perfectly  analagous  to  that  of  Cramond 
V.  Bank  of  the  United  Slates,  1  Binn.  64,  in  which  the  set-off  was 
not  allowed.  But  if  both  obligors  had  appeared,  this  separate 
debt  of  one  of  them  could  not,  according  to  the  English  stat- 
utes, have  been  set  off  against  the  plaintiffs'  joint  demand;  and 
I  am  not  aware  of  anything  in  our  act  of  assembly  to  create  a 
difference.  The  case  of  a  set-off,  by  a  surviving  partner,  of  a 
partnership  debt  against  his  own  separate  debt,  depends  on  the 
circumstance,  that  the  right  to  sue  for  the  partnership  debts 
survives  to  him;  and  as  he  may  sue  for  them  as  his  own  he  may 
set  them  off  as  his  own. 

Then  as  to  the  error  assigned  in  the  direction  of  the  court. 
Between  the  time  when  the  bond  became  due,  and  the  time 
when  it  was  put  in  suit,  there  was  an  interval  of  eighteen  years 
and  three  months,  during  which  there  appears  to  have  been  in- 
dorsed on  the  instrumeut  a  credit  of  a  year's  interest,  and  a 
small  part  of  the  principal.  The  rule  with  respect  to  the  pre- 
sumption to  be  drawn  from  lapse  of  time  is  derived  by  analogy 
from  the  English  statute  of  limitations  concerning  writs  of  cutry 
into  land,  and  the  statute  of  limitations  concerning  writs  of 
error;  and  it  is  adopted  by  courts  of  law  and  by  courts  of  equity; 
by  the  former  not  only  in  the  case  of  a  state  claim  on  a  bond, 
but  in  the  case  of  the  peaceable  possession  of  a  franchise  or  in- 
corporeal right;  and  by  the  latter  in  the  case  of  a  bill  by  a 
mortgagor  to  redeem,  and  in  the  case  of  a  bill  of  review.  Our 
act  of  assembly  restrains  the  commencement  of  actions  for  re- 
covering the  possession  of  lands  to  twenty-one  years  from  the 
time  the  right  of  entry  first  accrued;  but  the  rule,  as  styled  in 
analogy  to  the  English  statute,  the  limitation  in  which  is  only 
twenty  years,  was  here  adopted,  before  our  act  was  passed;  and 
it  was  not  afterwards  worth  while  to  alter  it  merely  for  the  sake 
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of  preserving  the  analogy.     But  the  rule  is  in  the  nature  of  a 
statute  of  limitations,  furnishing,  not  indeed  a  legal  bar,  but  a 
presumption  of  facts,  and  although  less  than  conclusive,  jet 
prima  facie  evidence  of  it,  and  therefore  sufficient  of  itself  to 
cast  tho  burden  of  countervailing  evidence  on  the  opposite  party. 
When  less  than  twenty  years  has  intervened,  no  legal  presump- 
tion arises,  and  the  case  not  being  within  the  rule  is  determined 
on  all  circumstances;  among  which,  the  actual  lapse  of  time,  aa 
it  is  of  a  greater  or  a  less  extent,  will  have  a  greater  or  a  less 
operation.    All  this  is  so  clearly  stated  by  Lord  Mansfield,  in 
the  WincheUea  causes,  4  Burr.  1962,  as  to  leave  no  doubt  of  the 
origin  and  nature  of  the  rule.     In  the  case  of  a  debt  accruing 
by  reason  of  a  specialty,  it  was  necessary  for  the  sake  of  conven- 
ience and  repose  to  establish  some  certain  period  after  which 
payment  should  be  presumed  from  lapse  of  time  alone;  and 
that  period  was,  in  analogy  to  the  statute  of  limitations,  fixed 
at  twenty  years.     But  it  is  to  be  observed,  there  is  an  obvious 
distinction  between  length  of  time  sufficient  of  itself  to  raise  a 
legal  presumption  of  the  kind  which  I  have  mentioned,  and 
length  of  time  which,  although  insufficient  for  that  purpose, 
may  nevertheless,  in  connection  with  other  circumstances,  fairly 
euter  into  the  estimate  of  the  proof  to  be  derived  from  the  whole 
evidence.     The  rule  is  applicable  only  to  the  first,  because  no 
legal  presumption  of  the  fact  can  be  obtained  from  the  second, 
&ud  siabilur  presumptioni,  donee  probeiur  in  conirarvim  cannot 
be  predicated  of  it;  it  is  a  matter  exclusively  for  the  considera- 
tion of  the  jury.     A  want  of  attention  to  this  has,  I  apprehend, 
given  rise  to  the  loose  dicta  of  Lord  Mansfield  and  other  judges,  of 
the  length  of  time  necessary  to  found  a  presumption  of  payment, 
being  about  twenty  years,  and  of  cases  having  been  left  to  the 
jury  where  it  was  but  eighteen.     To  deprive  the  rule  of  fixed 
limits  would,  besides  rendering  its  application  in  most  cases 
difficult  and  uncertain,  change  its  very  nature,  and  destroy  all 
analogy  to  the  statutes  of  limitations  from  which  it  was  derived. 
If  eighteen  years  be  left  to  the  jury  as  sufficient  in  one  case, 
why  may  not  seventeen,  or  any  less  number,  be  left  to  them  as 
sufficient  in  another  ?    But  the  presumption  is  not  subject  to 
tho  discretion  of  the  jury;  they  are  bound,  where  it  operates  at 
all,  to  adopt  it  as  satisfactory  proof  till  the  contrary  be  made  out; 
and  hence  when  we  hear  of  less  than  twenty  years  being  left  to 
the  jury,  if  must  be  understood  to  have  been  in  connection  with 
other  circumstances,  and  not  as  making  out  the  defendant's  case 
in  the  first  instance,  but  as  going  for  just  as  much  as  the  jury 
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might,  under  all  tbe  circumstances,  estimate  it  to  be  worth.  In 
the  case  before  us  there  was  not  a  lapse  of  time  sufficient  to  au- 
thorize a  presumption  of  payment,  and  as  there  was  nothing  in 
aid  of  the  time  which  actually  elapsed,  I  am  of  opinion  the 
cause  was  properly  put  to  the  jury. 
Judgment  affirmed. 

Sct-Ofp. — in  an  action  by  one  plaintiff  against  two  or  more  defendants 
jointly  liable,  tbe  latter  cannot  avail  themselves,  by  way  of  set-off,  of  a  sepa- 
rate debt  due  from  the  plaintiff  to  one  of  them  only:  Waterman  on  Set-0£E^ 
sees.  228,  290,  citing  Chri^ian  v.  Miller,  3  Leigh,  84;  Bool  v.  WaUon,  13  Ind. 
387;  Kennedy  v.  Cunningham,  Cheves,  60;  Knour  v.  Dick,  14  Ind.  20;  Ron 
V.  Knighi,  4  N.  H.  236;  Peabody  v.  Beach,  6  Daer,  53;  Banks  v.  Pike,  15 
Me.  268;  Stone  v.  McConneU,  1  Doiall,  54;  Peabody  v.  Bloomer,  3  Abb.  Pr. 
353;  see,  also,  to  same  effect.  Archer  v.  Dann,  2  W.  &  S.  361.  "  The  rule  is 
settled  that  in  an  action  against  jdofendants,  who  are  contractors  and  jointly 
liable,  a  separate  judgment  against  one  or  more,  less  than  all,  is  not  possible, 
except  in  a  few  special  personal  defenses;  that  in  an  action  though  joint  in 
fonn,  against  defendants  who  are  joint  and  several  contractors,  and  a  fortiori 
against  defendants  who  are  severally  liable,  a  separate  recovery  may  always 
be  had:'*  Pomeroy  on  Remedies  and  Bemedial  Rights,  sec  758.  It  would 
follow  from  these  views,  that  in  the  states  where  the  reformed  code  of  pro- 
cedure has  been  adopted,  one  of  several  defendants  who  are  jointly  liable  to 
defendants  cannot  plead  as  a  set-off  a  debt  due  him  from  the  plaintiff;  but 
that  where  the  defendants  are  severally,  or  jointly  and  severally  liable,  either 
of  them  is  entitled  to  use  .as  a  set-off  a  debt  due  him  individually  from  the 
plaintiff:  CoUina  v.  BuOer,  14  Cal  223;  Howard  v.  Shores,  20  Id.  277;  Par- 
•one  v.  Nath,  8  How.  Pr.  454;  Peabody  v.  Bloomer,  5  Duer,  678;  Pmchney 
V.  KeyUr,  4  £.  D.  Smith,  469;  Slayback  v.  Jonee,  9  Ind.  470;  Briggg  v. 
Brigge,  20BarK  477;  Oordonv.  .V«i/ie,  46 Ind.  208;  Utley  v.  Foy,  70 N.  C.303. 

Pkcsumftion  ov  Patmknt  trom  Lapse  ov  Tus. — Where  twenty  years 
have  elapsed  since  the  debt  became  due,  the  jury  ought  to  presume  that  it 
had  been  paid.  In  fact  the  lapse  of  this  period  of  time  seems  sufficient  prima 
fade  evidence  of  payment,  and  it  must  be  so  accepted  by  the  court  and  jury, 
unless  there  is  other  evidence  to  explain  the  delay  and  rebut  the  presump- 
tion: King*B  Exr.  v.  CouUer'a  Exr.,  2  Grant's  Cas.  80;  Lesley  v.  Nones,  7  S. 
4tR.  410;  Cope  v.  Humphreys,  14  Id.  21;  Brock  v.  Savage,  31  Pa.  St.  422; 
Bellas  V.  Levan,  4  Watts,  297;  TUghman  v.  FitJter,  9  Id.  442.  Even 
although  a  less  number  of  years  than  twenty  has  elapsed,  the  jury  is  entitled 
to  consider  great  delay,  in  connection  with  other  circumstances,  for  the  pur- 
pose of  determining  whether  payment  has  been  made:  2  GreenL  Ev.,  seo. 
628;  Lesley  v.  Nones,  7  S.  &  R.  410;  Freeman  on  Judgments,  sejs.  464,  465; 
Ldper  v.  Erden,  5  Yerg.  97;  II  ashy  v.  Maples,  Cold.  25. 
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Campbell  v.  MoArthur. 

[2  Uawmm,  83.1 

A.  DnD  AxABBXD  A7TEB  US  EzxGUTioN  is  thereby  avoided  miUm  tfa* 
alteratioii  was  made  with  the  consent  and  knowledge  of  the  grantor. 

Rboibtration  aiteb  Alteration  is  not  neoeesszy  in  order  to  make  a  deed, 
altered  with  the  consent  of  the  grantor,  give  color  of  title. 

A  MiSTAXX  IN  THE  Ck>UBaB  or  distance  shall  not  be  permitted  to  disap- 
point the  intention  of  the  parties,  if  sach  intention  appeaza,  and  the 
means  of  correcting  the  mistake  are  f  nmished,  either  in  the  ssme  deed, 
or  by  a  reference  to  another  deed. 

EnBOTMSNT.  The  opinion  states  the  case.  The  cause  came 
before  the  court  on  an  appeal  from  a  verdict  and  jadgmeni  for 
the  plaintiffs,  Oampbell  and  others. 

SeaweU  and  Mordecai^  for  the  appellant. 

Oaston,  for  the  respondent. 

Tatlob,  C.  J.  This  is  a  motion  for  a  new  trial  on  the  part  of 
the  defendant,  who  alleges  that  the  court  misdirected  the  jmy, 
and  that  the  jury  found  against  eyidence.  It  appears  from  the 
case  that  the  father  of  the  lessors  of  the  plaintiff  was  in  posses* 
sion  of  the  land  claimed  more  than  seven  years,  claiming  under 
a  color  of  title  by  means  of  two  deeds  from  Burgess  and  Hogg, 
each  for  a  moiety  of  a  tract  of  land  granted  to  Thomas  Locke, 
on  the  twentieth  February,  1735.  There  is  no  controversy  rela- 
tive to  the  deed  from  Hogg;  it  is  not  denied  that  his  moiety  was 
duly  conveyed  by  it,  but  the  questions  arise  altogether  from 
Burgess'  deed.  It  is  said  this  deed  was  registered  having  two 
blanks,  one  for  the  date,  and  the  other  for  the  considerBtion, 
and  that  as  this  fact  appears  from  two  official  copies  of  two  dif* 
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ferent  regisieiB,  it  follows  that  the  deed  must  haye  been  filled 
lip  since  that  time,  and  is  thereby  avoided  by  this  alteration. 
Whether  the  deed  was  altered  after  its  execution  was  properly 
submitted  to  the  jury  as  a  question  of  fact;  and  if  it  was  so 
altered,  they  were  instructed  that  the  dee  J  was  thereby  avoided, 
unless  the  alteration  was  made  with  thexonsent  and  knowledge 
of  the  grantor.  In  this  instruction  I  think  the  judge  is  clearly 
sustained  by  undoubted  authority.  Where  A.  &  B.  sealed  and 
delivered  a  bond  to  C,  and  after  the  name  and  addition  of 
D.  was  interlined,  and  he  also  sealed  and  delivered  the  obliga- 
tion, with  the  consent  of  all  parties,  it  was  held  to  be  a  good 
obligation  of  all  three:  2  Lev.  35.  This  case  is  cited  by 
Comyns  in  his  Digest,  and  has  been  repeatedly  recognized  as 
law.  There  is  a  case  in  1  Anst.  228,  where  a  bond  was  exe- 
cuted with  blanks  for  the  name  and  sum,  and  delivered-  by  the 
obligor  to  an  agent  for  the  purpose  of  raising  money;  the 
plaintiff  lent  a  sum,  and  the  agent  filled  up  the  blanks  with  that 
sum  and  the  plaintiff's  name,  and  delivered  the  bond  to  him, 
and  on  non  efA  factum  pleaded,  the  bond  was  held  good.  And 
a  party  executing  a  bond,  knowing  that  there  are  blanks  in  it 
to  be  filled  up,  by  inserting  particular  names  or  things,  must  be 
considered  as  agreeing  that  the  blanks  may  thus  be  filled  up 
after  he  has  executed  the  bond:  Yentris,  185.  The  objection 
that  even  if  the  deed  were  filled  up  with  the  consent  of  the 
grantor  it  ought  subsequently  to  have  been  registered,  has  been 
decided  on  in  this  court,  and  it  has  been  held  that  an  unregis- 
tered deed  will  make  a  color  of  title. 

I  am  also  of  opinion,  that  the  charge  of  the  judge  was  not 
less  unexceptionable  in  stating,  ''  that  a  mistake  in  a  course  or 
distance  should  not  be  permitted  to  disappoint  the  intent  of  the 
parties,  if  that  intent  appeared,  and  if  the  means  of  correcting 
the  mistake  are  furnished  either  by  a  more  certain  description 
in  the  same  deed,  or  by  reference  to  another  deed  containing  a 
more  certain  description."  The  land  conveyed  by  Burgess  to 
Campbell  is  designated  by  these  several  particulars,  viz:  a  moi- 
ety of  the  tract  thereinafter  described,  the  courses  and  dis- 
tances, a  hickory  at  the  beginning,  an  elm  on  the  river  bank,  or 
the  end  of  the  third  line,  and  a  reference  to  the  patent  of  Locke, 
bearing  date  on  the  twentieth  February,  1735,  which,  conse- 
quently, includes  the  boundaries  and  location  of  that  land. 
There  is  an  evident  mistake  in  some  of  the  courses  and  distances 
described  in  Burgess'  deed  to  Campbell,  so  that  if  the  land 
were  laid  off  according  to  them,  it  would  not  comprehend  a 
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moiety  of  Locke's  six  hundred  and  forty  acres;  bat  there  is  also 
%o  much  correspondence  between  the  lines  and  those  in  Locke's 
patent,  as  to  show  an  intention  to  convey  a  moiety  of  that  land. 
In  the  corner  trees,  however,  there  is  no  mistake,  for  the  same 
Bu  number  and  qualities  are  called  for  both  in  the  deed  and 
patent,  and  thus  a  refeAnce  to  Locke's  patent  renders  certain 
i^'hat  an  indirect  description  of  the  lines  had  rendered  uncer- 
tain. So  that  I  cannot  think  any  difficulty  will  present  itself 
ill  ascertaining  the  land  intended  to  be  conveyed  by  the  deed, 
when  recourse  is  had  to  the  patent.  The  grantor  has  referred 
to  this,  as  the  means  of  correcting  any  mistake  in  the  descrip* 
iion  of  the  land,  and  of  ascertaining  what  his  intent  was  in 
making  the  deed:  5  Wheat.  359,  362.  Words  shall  always 
operate  according  to  the  intention  of  the  parties,  if  by  law  they 
may;  and,  if  they  cannot  operate  in  one  form,  they  shall  operate 
in  that  which,  by  law,  shall  effectuate  the  intention.  This  is 
the  more  just  and  rational  mode  of  expounding  a  deed;  for,  if 
the  intention  cannot  be  ascertained,  the  rigorous  rule  is  re* 
sorted  to,  from  necessity  of  taking  the  deed  most  strongly 
against  the  grantor. 

It  is  supposed  that  the  judge  erred  in  instructing  the  jury 
that  Burgess'  deed  called  for  the  beginning  of  Locke's  patent, 
whereas  it  calls  for  a  hickory,  and  that  it  called  for  the  elm,  the 
termination  of  the  third  line  of  the  patent;  whereas,  it  merely 
calls  for  an  elm  on  the  river  bank,  thereby  assuming  two  facts, 
of  which  proof  should  have  been  for  the  consideration  of  the 
jary.  It  is  true,  that  the  deed  does  not  in  so  many  words  de- 
scribe the  trees  or  boundaries  of  the  patent,  nor  does  it  appear 
that  any  witnesses  were  called  to  prove  their  identity,  but  the 
construction  of  deeds  is  a  question  of  law  for  the  court,  and  if 
from  a  comparison  of  the  lines  it  appears  that  the  trees  called 
for  in  the  deed  were  the  same  with  those  called  for  in  the  grant, 
it  was  only  stating  the  conclusion,  instead  of  the  premises  war- 
ranting it.  Is  it  not  a  fair  intendment  and  necessary  construe- 
tion  of  the  deed  ?  There  are  but  two  trees  on  the  bank  of  the 
river  as  boundaries  of  Locke's  patent,  a  hickory  and  an  elm. 
When  Burgess'  deed,  therefore,  conveying  a  moiety  of  the  six 
hundred  and  twenty  acres,  designates  a  hickory  as  the  begin- 
ning, and  an  elm  as  the  termination  of  the  third  line,  it  is  not 
a  forced  construction  to  consider  them  as  the  same,  more  espe- 
cially, when  the  line  leading  from  the  elm  does  both  in  the  deed 
and  the  patent  go  to  the  beginning.  Upon  the  whole,  it  ap- 
pears to  me  that  the  charge  was  correct,  and  that  the  law  has 
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been  daly  administered  in  this  case.     I  therefore  think  a  new 
trial  mast  be  refused,  and  the  judgment  affirmed. 

Haix  and  Henderson,  judges,  concurred. 


As  TO  THX  Effect  of  an  Alteration  made  in  a  deed  after  execution,  by 
ocmaent,  see  Woolley  v.  Contftani,  4  Am.  Dec  246;  and  as  to  alterations  in 
instrtunents,  generally,  see  Woodworth  v.  Bank  of  America,  10  Id.  239,  and 
note;  Stephens  v.  Orahamt  Id.  485;  and  Den  v.  Wriy?U,  ante;  see,  aUtiy 
Ualch  V.  Hojteli^  6  Id.  67. 

MiOTAKEs  IN  THE  Descriftion  IN  A  Deed  wiU  not  vitiate  it  if  enougk 
remains  to  identify  the  land:  VoaeY,  Handy,  ante,  101.  Courses  and  dis- 
tances given  in  a  deed  will  generally  control,  but  must  yield  to  natural 
boundaries,  marked  lines  or  monuments:  Bradford  v.  Hill,  1  Am.  Dec.  546, 
and  note;  Howe  v.  Bow,  3  Id.  59.  But  a  map  or  plan  referred  to  in  the  de- 
scription will  sometimes  control  lines  marked  on  the  ground:  Kennehee  Pur- 
ehcLse  v.  Tiffany,  10  Id.  60.  The  doctrine  of  the  principal  case  that  a  defec- 
tive description  in  a  deed  may  be  aided  by  a  rcfereuce  to  another  deed,  is 
approved  in  JHUpt  v.  Ban  fit,  4  Dev.  &  B.  133,  and  Everitt  v.  Thomas,  1 
Ired.  252;  but  in  the  latter  case  it  was  held  that  where  the  descriptions  in 
the  two  deeds  are  absolutely  inconsistent  the  rule  does  not  apply.  In  such  a 
case,  the  description  in  the  deed  to  which  reference  is  made  cannot  be  admit- 
ted to  control  or  vary  courses  and  distances  specifically  Set  out. 

An  Unregistered  Deed  is  Color  of  Title  sufficient  to  make  a  holding 
under  it  adverse,  so  as  to  bar  the  entry  of  the  true  owner,  after  the  lapse  of 
the  statutory  time;  Cliastain  v.  Phillips,  11  Ired.  255;  Hardin  v,  Barrett,  C 
Jones,  159;  Kroto  v.  Hinnon,  8  Id.  347;  Bawmn  v.  Fox,  65  UL  200;  Minol 
V.  Brooks,  16  N.  H.  374;  Lea  v.  Polk  Co.  Copjxr  Co.,  21  How.  U.  S.  493; 
Dickinson  v.  Breeden,  30  111.  279. 


State  v.  Lewis. 

[Q  Hawkxs,  98.] 

Two  Indictments  for  Same  Crime. — ^Where  two  indictments,  for  a  felon- 
ious taking  of  goods,  were  found  against  a  prisoner,  one  charging  him 
with  burglary  and  larceny,  and  the  other  with  robbery,  and  under  the 
first  indictment  he  was  convicted  of  larceny,  it  was  held  that  he  could 
not  be  tried  upon  the  second  indictment. 

Appeal  from  the  superior  court.  Indictment  for  robbery. 
Another  indictment  was  found  ngdnst  the  prisoner  at  the  same 
term,  for  burglary  and  larceny,  based  upon  the  same  felonioi?*! 
taking,  and  on  that  indictment  he  was  convicted  of  larceny. 
The  attorney-general  did  not  pray  judgment  on  the  verdict 
but  at  a  subsequent  term  directed  a  nolle  prosequi  to  be  entered , 
which  the  court  refused.  The  attorney-general  then  moved  t'l 
arraign  the  prisoner  on  the  indictment  for  robbery,  which  wA'i 
also  refused,  and  on  the  attorn ey-general's  declining  to  ])ray 
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judgment  on  the  conyiction  for  larceny,  tbe  indictment  for  rob* 
bery  was  quashed,  and  the  prisoner  was  allowed  his  clergj  oo 
the  conviction  for  larceny,  and  subsequently  discharged. 
Whereupon  the  attorney-general  appealed  to  this  court. 

Hall,  J.  It  is  admitted,  in  this  case,  that  both  indictmenta 
are  for  the  same  felonious  taking  of  the  same  goods.  The  de- 
fendant is  found  guilty  of  a  grand  larceny,  on  that  indictment 
which  charges  a  burglary  and  stealing.  The  other  indictment 
is  for  a  robbery;  a  robbery  is  a  larceny,  but  of  a  more  aggra- 
vated kind.  The  first  is  a  simple  larceny.  The  other  is  a  com- 
pound or  mixed  larceny,  because  it  includes  in  it  the  aggrava- 
tion of  a  felonious  taking  from  the  person.  Now,  suppose  the 
defendant  should  be  tried  and  found  guilty  on  the  second  in- 
dictment? It  must  certainly  follow,  that  he  had  been  tried 
twice  for  the  feloniously  taking  of  the  same  goods.  It  is  true, 
if  the  first  conviction  is  a  bar  to  a  trial  on  the  second  indict- 
ment, the  prisoner  would  go  untried  as  to  that  which  constitutes 
the  difference  between  simple  larceny  and  mixed  and  compound 
larceny,  viz. :  a  taking  from  the  person.  In  such  a  case,  he 
would  be  convicted  of  a  felonious  taking,  but  not  of  a  felon- 
ious taking  from  the  person.  Whereas  should  he  be  tried  and 
convicted  on  both  indictments,  it  might  be  said  he  had  been 
convicted  twice  of  felonious  taking,  and  once  of  a  felonious 
taking  from  the  person,  which  I  think  would  be  at  points  vdth 
the  principle  "  that  no  one  should  be  twice  put  in  peril  for  the 
same  crime."  This  principle  has  such  a  deep  root  in  the  crim- 
inal law,  and  is  cherished  by  so  many  judicial  decisions,  that  it  is 
'  not  deemed  necessary  to  refer  to  any  of  them.  I,  therefore,  think 
the  conviction  on  the  first  indictment  for  burglary  and  larceny  a 
good  plea  to  a  trial  on  the  second  indictment  for  robbery.  I 
also  think  that  the  record  of  these  proceedings,  and  the  admis- 
sion of  the  attorney-general  were  sufficient  to  authorize  the 
judge  below  to  discharge  the  prisoner.  And  in  this  opinion 
the  rest  of  the  court  concurred. 


Approved  and  followed  in  People  v.  Smithy  67  Barb.  46;  and  BoberU  t. 
State,  14  Ga.  a 


McLeod  v.  Pearge. 

[3  Hawu.  UO.] 

CiLvmui  BOLD  ON  EXECUTION  Cannot  be  told  en  masee,  except  under  spaetal 
circumstances,  but  the  Bheriff  should,  as  nearly  as  possible,  oondnct  sock 
sold  as  a  prudent  man  would  do  in  selling  his  own  property. 
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Bill  in  eqnity,  to  compel  the  defendant  to  furnish  securitj 
tfor  the  deliveiy  to  the  complainant  of  a  certain  nesro.  after  the 
termination  of  a  preceding  life-interest  therein.  It  appeared 
that  the  complainant  claimed  an  interest  in  remainder  in  the 
«aid  negro,  under  a  purchase  from  one  Levy  Pearce;  the  father 
■of  the  said  Levy  haTing  bequeathed  said  negro,  together  with  a 
nmnber  of  other  chattels,  to  his  wife  for  life,  and  after  her 
death  to  the  said  Levy  forever.  The  defendant  claimed  under 
«  sherifiTs  sale  of  the  said  negro  and  the  other  chattels,  upon  an 
execution  against  the  said  Levy.  It  appeared  that  at  said  sale 
all  the  interest  of  the  said  Levy  in  the  property  held  by  his 
mother  was  sold  together,  and  purchased-  by  the  defendant  at 
one  price.     The  question  was  as  to  the  validity  of  such  sale. 

By  Court,  HExmEBSON,  J.  It  is  unnecessary  to  decide  the 
question  so  much  discussed  at  the  bar,  whether  the  defendant, 
Pearce,  had  such  an  interest  in  the  negro  as  could  be  sold  by 
fieri  fcicias,  for  we  are  of  opinion  that  the  sale  is  void,  on  the 
ground  that  the  whole  of  defendant's  interest  in  the  property 
held  by  his  mother  for  life,  was  put  up  by  the  sheriff  and  sold 
at  one  time,  and  even  without  pointing  out  what  the  property 
consisted  of;  such  sale  was  unfair,  as  tending  to  lessen  the 
price,  to  give  one  bidder,  who  might  have  a  knowledge  of  the 
property,  an  advantage  over  the  rest,  and  to  encourage  specu- 
lation. The  law  which  constitutes  the  sheriff  the  agent  of  the 
parties,  without  their  consent,  will  see  that  he  acts  fairly;  and 
it  is  upon  this  principle  that  it  is  necessary  for  the  sheriff  to 
4yeize  the  property,  and  have  it  ready  to  deliver  to  the  purchaser 
when,  from  its  nature,  it  is  capable  of  seizure.  The  court 
would  not  be  understood  to  say  that  where  property  consisted 
of  a  variety  of  small  articles,  each  article  should  be  sold  separ- 
ately, or  to  sell  separately  where  it  is  usual  for  the  owners  to 
«ell  in  the  gross;  for  instance,  hogs  in  parcels,  a  flock  of  geese, 
or  sheep,  or  other  things,  where  it  is  customary  for  the  owners 
of  them  to  sell  in  such  manner.  Nor  would  a  sale  be  invali- 
^lated  where  there  might  be  difference  of  opinion  as  to  the 
common  or  proper  mode;  it  must  appear  palpably  wrong — no 
mau  would  adventure  here,  unless  he  had  a  knowledge  which  it 
^as  not  to  be  supposed  others  possessed,  or  was  a  mere  specu- 
lator. 

Let  the  bill  be  dismissed  with  costs. 


That  ooods  sold  on  exxcution  must  generally  be  sold  in  paroels,  and 
not  tn  maase^  aee  BlanUm  v.  Morrow,  7  bred.  47;  and  Bevan  v.  Byrd^  3  JoneSs 
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397»  where  the  principal  case  is  folly  approved;  see,  also,  Freeman  on  Ex.» 
296. 


Thb  goods  must  bb  pbxsbnt  at  thb  sale,  or  ucar  at  hand,  so  thftt  bid- 
ders may  inspect  them:  Oreawn  v.  SUnU^  8  Am,  Deo.  373,  and  note;  Freeman 
on  Ex..  sec.  290. 


Stanton  v.  Bell. 

A.  UBB ICANDATABT  who  receives  no  reward  is  only  liable  for  frand  or  gross 
neglect. 

A  ORATurrous  bailbe,  from  whose  act  the  bailor  alone  derives  benefit,  will 
be  liable  for  gross  neglect  only;  yet  where  the  profession  of  the  bailee 
implies  skill,  the  want  of  skill  is  imputable  as  gross  neglect. 

Thb  declaration  in  this  case  contained  two  counts;  one  in 
trover,  to  recover  for  the  conversion  of  sixteen  bales  of  cotton, 
and  the  second  in  case,  for  neglect  to  perform  certain  datie& 
relative  to  the  cotton.  It  appeared  that  the  plaintiffs  Stanton 
and  Little,  being  indebted  to  the  defendants  Bell  and  Joiner, 
at  the  request  of  the  latter  forwarded  to  them  fortj-fiye  bale» 
of  cotton.  The  bales  were  forwarded  in  answer  to  a  letter  from 
the  defendants,  who  urged  the  plaintiffs  to  send  to  them  the 
cotton,  which  they  said  they  would  ship  to  New  York  to  a  good 
house,  and  apply  the  proceeds  to  the  discharge  of  plaint- 
iff's debt.  Defendants  declined  to  purchase  the  cotton  them- 
selves, but  represented  that  the  proposed  arrangement  would  be 
more  advantageous  to  the  plaintiffs.  In  March,  1820,  the  cotton 
was  delivered  to  defendants  with  power  to  ship  it  to  any  market 
they  thought  best.  In  April,  1820,  defendants  shipped  twenty- 
nine  bales  to  New  York  and  the  proceeds  were  applied  as  agreed. 
On  the  same  day  the  sixteen  bales,  together  with  some  belong- 
ing to  the  defendants,  were  sent  to  Sweeting  &  Sterret,  of  Bal- 
timore, with  directions  to  keep  the  accounts  of  the  sales  separ- 
ate. This  firm  was  then  in  good  credit.  Doubts  of  their 
soWency  first  arose  in  the  winter  of  1820,  and  in  January, 
1821,  one  of  the  defendants  started  for  Baltimore,  but  could 
not  reach  the  city  on  account  of  the  ice.  One  of  the  defendants 
had  also  told  a  witness  that  a  draft  on  the  Baltimore  firm  for 
six  hundred  dollars  had  been  honored  in  the  spring  of  1821.  In 
June,  1821,  the  defendants,  in  an  action  against  Sweeting  & 
Sterret,  recovered  nothing  by  reason  of  the  firm's  insolvency. 

The  jury  were  instructed  that  the  defendants  would  not  be 
liable  unless  they  had  been  negligent  in  not  drawing  the  pro* 
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ceeds  from  the  sales  of  the  cotton  from  the  hands  of  S.  A;  S. ,  acd 
that  the  defendants  were  bound  to  use  that  care  and  diligence 
"which  a  prudent  man  would  use  in  his  affairs. 

Verdict  for  the  plaintiff,  and  motion  for  a  new  trial,  for  mis* 
direction  to  the  jury,  and  because  the  verdict  was  against  evi- 
dence. The  motion  having  been  overruled  and  judgment 
rendered  on  the  verdict,  the  defendants  appealed. 

Seawell  and  the  AUomey-general,  for  the  defendants. 

Gaston,  contra. 

Haix,  J.  From  the  facts  stated  in  this  case,  particularly  those 
disclosed  by  the  testimony  of  Gray  Little,  I  think  the  jury  were 

at  liberty  to  find  a  verdict  for  the  plaintififls.    When ,  one  of 

the  defendants,  wished  to  borrow  money  of  the  witness  in  Tar- 
borough,  rather  than  draw  for  it  on  the  house  of  Sweeting  &. 
Sterret,  to  which  the  cotton  had  been  consigned  in  Baltimore, 
it  was,  no  doubt,  because  he  considered  the  money  would  be 
more  useful  to  him  in  Baltimore  than  it  would  be  in  Tarborougb. 
By  electing  to  keep  it  there  he  exercised  an  act  of  ownership 
over  it,  and  by  doing  so  he  made  it  his  own,  and  this  he  had  a 
right  to  do,  for  it  was  stipulated  between  the  plaintiffs  and  the 
defendants  that  the  proceeds  of  the  cotton,  when  sold,  sliould 
be  credited  on  the  debt  due  from  the  plaintiffs  to  the  defend- 
ants. And  if  at  that  time  the  amount  of  sales  had  been  known, 
and  the  plaintiffs  and  the  defendants  had  come  to  a  settlement 
of  their  accounts,  the  plaintiffs  would  have  had  a  credit,  as  they 
ought  to  have  had,  for  the  amount  of  those  sales,  and  if  the 
house  of  Sweeting  &  Sterret  were  solvent  at  that  time,  but  failed 
afterwards,  the  defendants  must  have  borne  the  loss. 

But  it  does  not  appear  whether  the  jury,  in  finding  the  ver- 
dict for  the  plaintiffs,  took  this  view  of  the  case,  or  whether,  by 
laying  the  testimony  of  Little  out  of  tbe  question,  they  were  in- 
fluenced, in  finding  their  verdict,  by  tbe  charge  of  the  court. 
If  their  verdict  was  found  upon  the  testimony  of  Little,  I  think 
it  ought  not  to  be  disturbed.  If,  laying  the  testimony  of  Little 
out  of  the  case,  it  was  so  found  in  consequence  of  the  charge  of 
the  court,  it  will  be  proper  next  to  consider,  whether,  in  that 
case  it  ought  to  be  set  aside.  The  court  in  its  charge  to  the 
jury  has  said,  "  that  the  defendants  were  bound  to  use  that  care 
and  diligence  which  a  prudent  and  discreet  man  would  use  rela- 
tive to  his  affairs."  That  the  circumstance  of  the  defendants 
losing  their  cotton  was  not  the  rule  to  govern  them,  but  they 
must  inquire  whether  he  acted,  as  a  prudent  and  discreet  man 
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"in  the  business/'  Viewing  the  case  as  I  have  before  done, 
connected  with  the  testimony  of  Little,  no  want  of  diligence  is 
imputable  to  the  defendants.  They  in  apt  time,  elected  to  con- 
sider the  money  their  own  in  Baltimore,  and  chose  to  leave  it 
there  rather  than  have  it  at  home.  But  laying  that  tepdmony 
aside,  the  case  assumes  a  different  aspect. 

It  does  not  otherwise  appear,  but  that  the  house  of  Sweeting 
&  Sterret  merited  their  confidence  when  the  defendants  made  a 
consignment  of  the  cotton  to  it.  That  they  thought  so,  is 
proved  from  the  fact  that  they  made  a  consignment  to  it  of  their 
own  produce,  and  some  of  the  neighboring  merchants  did  the 
same  thing.  The  plaintiffs  were  not  ignorant  of  the  fact,  that 
such  consignment  was  made  of  their  cotton,  for  when  they  ap- 
2)lied  to  the  defendants  for  intelligence  respecting  it,  they  were 
informed  that  no  account  of  sales  had  come  to  hand.  It  does 
not  appear  that  in  this  the  defendants  were  incorrect.  It  seems 
that  the  defendants  had  made  other  consignments  before  that 
time  to  the  same  house;  that  they  had  drawn  bills  upon  it  which 
had  been  accepted  and  paid;  from  the  spring  of  1820  until  the 
winter  of  1820-21,  there  was  no  distrust  of  the  solvency  of  the 
house;  the  first  intelligence  of  it,  was  also  intelligence  that 
diligence  was  useless.  What  time  the  house  failed  does  not 
appear,  so  that  it  does  not  appear  whether  any  diligence  would 
have  prevented  a  loss.  The  plaintiffs  themselves,  if  they  had 
apprehended  danger,  might  have  made  inquiry,  for  it  must  be 
kept  in  view  that  the  defendants  were  mere  mandataries,  they 
acted  without  a  reward. 

Under  this  latter  view  of  the  case,  I  think  the  principles  of 
decision  vrill  not  steer  clear  of  the  circumstance  that  the  prox>- 
erty  of  the  defendants  shared  the  same  fate  with  that  of  the 
plaintiffis,  although  it  will  not  make  it  the  standard  of  de- 
cision, nor  will  it  altogether  overlook  the  circumstance  that 
others  of  the  same  neighborhood  with  the  defendants  were 
sufferers  in  the  same  way.  These  and  other  circumstances 
which  make  up  the  case  make  it  necessary  to  inquire,  whether 
the  defendants  were  gmlty  either  of  fraud  or  gross  negligence, 
and  if  referring  the  jury  to  that  standard  in  making  a  decision^ 
they  had  found  a  verdict  for  the  plaintiffs,  I  should  willingly 
acquiesce,  even  without  the  aid  of  Gray  Little's  testimony. 
There  is  a  material  difference  between  a  bailee  who  acts  for  a 
reward,  and  one  who  acts  gratuitously.  In  the  case  of  Shi^is  t. 
BlacJAum,  1  H.  Bl.  158,  it  is  laid  down  by  the  court,  and  de- 
clared by  Lord  Loughborough,  that  he  agrees  with  Sir  William 
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Jones  in  that  respect,  that  where  a  bailee  undertakes  to  perform 
a  gratuitous  act,  from  which  the  bailor  alone  is  to  receive  bene- 
fit, there  the  bailee  is  onlj  liable  for  gross  negligence,  but  it  is 
otherwise  where  the  profession  of  the  bailee  implies  skill,  for  in 
that  case  a  want  of  skill  is  imputable  as  gross  neglect:  See,  also, 
Oow.  480,  to  the  same  effect.  Sir  William  Jones  in  his  law  of 
bailments,  page  15,  says,  that  if  the  bailor  only  receives  benefit, 
Ibe  bailee  is  only  liable  for  gross  neglect.  Therefore,  if  the  jury 
had  been  instructed  that  the  defendants  were  only  liable  for 
fraud  or  gross  neglect,  whether  they  had  fouDd  a  verdict  for  the 
plaintiffis  on  the  testimony  of  Little,  or  under  that  charge  of  the 
court,  I  should  be  of  opinion  the  verdict  ought  to  stand,  but  as 
the  jury  have  been  referred  to  another  rule  to  go  by,  one  that 
I  think  governs  the  case  of  a  mandatary  who  acts  for  a  commis- 
sion«  or  a  reward;  I  think  a  new  trial  should  be  granted,  and 
for  that  reason  only. 

Hendebson,  J. ,  concurred  with  Hall,  J. 

Taylob,  0.  J.,  catiira.  It  is  to  be  collected  from  the  letter  of 
one  of  the  defendants,  read  in  evidence,  that  the  first  proposition 
made  by  the  plaintiffs  was  that  the  defendants  should  become 
purchasers  of  the  cotton,  and  that  the  inducements  presented 
by  the  defendants  occasioned  the  consignment  to  them,  for  the 
purpose  of  having  a  sale  effected  in  Baltimore  for  the  plaintiff's 
benefit.  To  say  nothing  of  the  advantage  derived  to  the  de- 
fendants from  storage  at  Washington  and  Tarborough,  and  the 
freight  from  one  place  to  the  other,  it  cannot  be  denied  that  it 
vras  profitable  to  the  defendants  to  have  their  funds  in  Balti- 
more, whence  they  could  draw  them  by  a  premium  on  their 
bills,  rather  than  in  Tarborough;  and  that  they  were  reluctant 
to  forego  this  advantage  appears  from  their  having  endeavored 
to  borrow  money  from  the  witness  Little,  rather  than  remove 
their  funds  from  Baltimore.  Up  to  the  time  of  the  sale  in  Bal- 
timore, the  interests  of  both  plaintiffs  and  defendants  were  the 
£ame  in  relation  to  the  cotton;  it  was  important  to  both  parties 
that  a  sale  should  be  made  as  soon  as  it  could  be  advantageously 
effected.  But  after  the  sale  the  interests  of  the  parties  took 
different  directions.  The  money  of  Bell  &  Joiner  was  deposited 
where  they  most  wished  it  to  be,  in  the  hands  of  the  consignees, 
to  servo  as  a  fund  on  which  they  could  draw  as  profit  presented 
itself;  but  the  money  of  the  plaintiffs  would  have  been  most 
usefully  employed  in  being  applied  to  the  payment  of  their  debt, 
and  stopping  the  interest  on  their,  bond.     As  soon  as  the  money 
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came  into  the  bunds  of  Sweeting  &  Sterret,  the  defendants 
should  have  drawn  for  it,  or  given  (Credit  to  the  amount  on  tbo 
plaintiff's  bond.  The  sale  must  have  taken  place  early  in  tin* 
spring  of  1820,  and  the  plaintiffs  had  a  right  to  expect  from  the 
common  course  of  business  and  the  usage  of  that  trade,  that 
within  a  reasonable  time  after  the  sale  they  should  receive  the 
amount  in  some  way  or  other,  or  be  apprized  that  they  migbt 
draw  for  it  on  Baltimore.  It  is  said  by  a  respectable  writer, 
that  if  the  factor  have  not  given  notice  to  his  principal  of  the 
bargain  in  convenient  time,  and  he  become  insolvent,  the  factor 
is  responsible:  Malyn.  The  excuse  alleged  for  not  giving  this 
notice  is,  that  the  defendants  could  get  no  account  of  sales 
from  Sweeting  &  Sterret,  and  could  not  therefore  tell  when 
the  sale  took  place,  or  what  amount  they  should  give  credit  for. 
But  doen  it  appear  from  any  part  of  the  evidence  that  a  sin- 
gle effort  was  made  to  jprocure  these  accounts  of  sales  until  the 
time  when  Bell  attempted  to  go  to  Baltimore,  at  which  time 
Sweeting  &  Sterret  were  in  failing  circumstances.  It  is  not 
credible  that  a  house  in  Baltimore  receiving  consignments  from 
Tarborough  should  suffer  a  period  of  six  or  seven  months  to 
elapse,  without  apprising  their  consignor  that  a  sale  had  taken 
place;  and  as  to  the  other  produce  shipped  by  the  defendants 
to  the  same  house,  they  knew  what  sale  had  been  effected,  aud 
how  much  they  could  draw  for.  But  what  seems  almost  con- 
clusive on  this  point  is  the  testimony  of  Sweeting,  taken  by  the 
defendants,  and  in  his  presence.  His  silence  on  the  twoheAJ<9 
of  a  sale  and  transmitting  an  account  of  sales,  is  to  me  most 
expressive.  If  he  had  proved  that  either  no  sale  had  been 
effected  until  so  short  a  period  before  the  failiire  as  to  render 
notice  unavailing;  or  that  though  sale  was  promptly  made,  his 
firm  had  neglected  to  send  an  account  of  saJes  to  Bell  &  Joiner, 
although  frequently  urged  to  it,  it  would  have  acquitted  the 
defendants  of  the  main  strength  of  the  charge  of  negligence. 
But  as  he  is  not  interrogated  on  points  with  which  he  must  have 
been  j)erfectly  well  ncquaiuted,  and  which  it  was  so  important 
for  the  defendants  to  maintain,  the  jury  may  probably  hate  in- 
ferred from  that  very  circumstance  that  the  sale  was  soon  made, 
after  the  amval  of  the  cotton,  and  that  an  account  of  sales  was 
transmitted  to  Bell  &  Joiner  in  reasonable  time.  Assuming 
this  to  be  so  from  the  finding  of  the  jury  upon  the  evidence  ex- 
hibited,  it  appears  to  be  a  case  of  gross  negligence  on  the  part 
of  the  defendants,  in  no  degree  extenuated  by  their  own  loss; 
for  though  they  might  risk  their  own  funds  in  Baltimore  for 
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the  sake  of  profit  and  convenience,  they  had  no  right  bo  to  act 
in  relation  to  those  of  the  plaintiffs. 

The  law  has  imposed  certain  obligation  on  an  agent,  which 
■are  not  founded  solely  upon  the  reward  paid  for  his  labor,  but 
in  part  by  the  confidence  inspired  by  his  acceptance  of  the 
charge;  and  although  it  is  admitted  that  the  responsibility  of  a 
voluntary  or  gratuitous  agent  is  much  inferior  to  that  of  a  hired 
agent,  yet  it  is  nevertheless  true  that  the  former  is  bound  to 
bring-  to  the  performance  of  the  duty  such  a  degree  of  care  and 
diligence  as  may  reasonably  satisfy  the  trust  reposed  in  him. 
This  principle  is  fully  recognized  in  the  great  case  of  Coggs  v. 
Bernard.     There  was  no  consideration  paid  for  the  carriage  of 
the  goods,  and  no  action  could  have  been  sustained  for  not 
<^rrying  them;  but  because  the  defendant  undertook  to  carry 
them,  and  they  were  spoiled  by  his  neglect,  be  was  ma^e  liable; 
and  liord  Holt  says,  if  a  man  acts  by  commission  gratis,  and 
in  the  executing  his  commission  behaves  himself  so  negligently, 
he  is  answerable.     This  undertaking  obliges  the  undertaker  to 
a  diligent  management.     And  so  a  bare  being  trusted  with 
another  man's  goods,  must  be  taken  to  be  a  sufficient  considera- 
tion, if  the  bailee  once  enter  upon  the  trust,  and  take  the  goods 
into  bis  possession.     The  case  cited  by  the  defendants  from  1 
H.  Bl. ,  certainly  proves  that  even  in  misfeasance  in  the  actual 
performance  of  the  undertaking,  the  responsibility  of  a  volun- 
tary agent  is  inferior  in  degree  to  that  of  a  hired  agent.     The 
latter  is  bound  to  possess  such  a  degree  of  skill  as  would,  in 
general,  be  adequate  to  the  service.     A  gratuitous  agent  is  not 
bound  to  possess  such  skill,  but  is  only  chargeable  by  proof  of 
gross  negligence.    Hence,  the  merchant  who  undertook,  without 
any  compensation,  to  enter  at  the  custom-bouse  a  parcel  of  leather 
of  a  particular  kind,  which  being  seized,  together  with  a  parcel  of 
his  own,  by  reason  of  the  erroneous  entry,  it  was  held  that  he 
was  not  answerable  for  the  loss,  having  acted  bona  Jide,  and  to 
the  best  of  his  knowledge.     It  was  said  by  the  court  on  that 
occasion,  that  if  a  man  be  in  a  situation  or  profession  to  imply 
skill,  an  omission  of  that  skill  is  imputable  to  him  as  gross 
negligence.     Apply  that  rule  to  the  case  before  us,  and  let  it 
be  admitted,  for  the  sake  of  the  appUcation,  that  the  defend- 
ants were  voluntary  agents,  what  will  be  the  result  ?    That  the 
•defendants  undertook  a  task  for  which  their  situation  and  pro- 
fession did  imply  skill,  and  therefore  the  omission  to  exert  it 
may  be  considered  as  gross  negligence.     A  more  simple  opera- 
iion  scarcely  belongs  to  the  duty  of  a  mandatary  than  that  of 
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transmitting  an  account  of  sales,  and  drawing  money  out  of  the 
hands  of  consignees,  in  full  credit,  for  months  after  the  con- 
signment. 

The  case  cannot  be  distinguished  in  principle  from  the  recent 
one  of  Wilkinson  v.  Coverdah*,  decided  in  accordance  with  Ooggs 
y.  Bernard,  It  was  there  held  that  case  will  lie  where  a  partj 
undertakes  to  get  a  policy  done  for  another  without  auy  con- 
sideration, if  the  party  so  undertaking  takes  any  steps  for  that 
purpose,  but  does  it  so  negligently,  that  the  person  has  no 
benefit  from  it:  1  Esp.  C.  75.  In  whatever  light  I  can  see  this 
case,  whether  of  justice  or  law,  the  verdict  of  the  jury  appears 
to  be  correct,  and  ought  to  be  supported. 


The  liability  of  bailees,  with  and  without  hire,  la  diacuwed  in  Fodkr  ▼. 
JSSswaB  Bank^  9  Am.  Dea  168^  and  note. 


Locke  v.  Alexander* 

[a  Hawks,  166.] 

A  DxKD  BY  AK  Agent  does  not  bind  the  principal  nnlesa  ngued  in  hit 
name. 

Recital  of  Patxent  or  CoKsmsRATiOK.— Where  one  tenant  in  common, 
profeesing  to  act  for  himself  and  as  attorney  for  his  oo-tenant»  ezeoates 
a  deed  of  bargain  and  sale,  in  which  he  acknowledges  receipt  of  the  cod- 
sideration,  grants  the  premises,  and  covenants  to  warrant  the  same  "as 
attorney  as  aforesaid/*  it  does  not  convey  his  interest*  becaose  it  shows 
no  consideration  passing  to  him  in  his  own  right. 

Wabrantt  IK  Void  Deed. — A  covenant  of  warranty  in  a  deed,  which 
passes  no  estate,  is  not  binding. 

Coyenant  on  an  instrument  of  writing,  executed  by  Isaac  and 
Charles  T^  Alexander,  the  defendants,  to  one  Merrill,  which, 
after  reciting  that  the  said  defendants  acted  for  themselves,  and 
as  attorneys  for  certain  other  parties,  who  were  co-tenants  with 
them  in  the  premises,  witnessed  that  the  said  defendants,  "as 
attorneys  as  aforesaid,"  received  the  consideration  money,  and 
gave,  granted,  bargained,  and  sold,  aliened  and  confirmed  unto 
the  said  Merril  the  premises  in  question,  and  all  the  estate, 
right,  title,  interest,  claim  and  demand,  and  property  whatso- 
eyer  of  the  defendants,  "  as  attorneys  aforesaid,"  in  the  prem- 
ises; the  said  instrument  containing  also  the  following  clause: 
**  And  the  said  Isaac  and  Charles  T.  Alexander,  as  attorney" 
aforesaid,  for  themselves  and  their  heirs,  the  aforesaid  land  and 
premises,  and  every  part  thereof,  against  them  and  their  heirs. 
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the  claim  or  claims  of  all  and  eyery  other  person  or  persons 
whatsoever,  to  the  said  Jonathan  Merrill,  his  heirs  and  assigns, 
shall  and  will  forever  warrant  and  defend  by  these  presents." 
The  instmment  was  signed  and  sealed  by  the  said  defendants 
in  their  own  names. 

Merrill  sold  and  conveyed  to  the  plaintiff.  Afterwards  the 
co-tenants  of  the  defendants  in  said  land  (for  whom  they 
professed  to  act  as  attorneys  in  executing  said  instrument), 
brought  an  ejectment,  and  recovered  their  part  of  the  land 
from  the  plaintiff,  whereupon  this  action  was  brought,  and  by 
agreement  was  considered  as  an  action  in  which  Merrill  was 
plaintiff. 

Gaaton,  for  the  plaintiff,  cited  Com.  Bargain  and  Sale,  A.  B.; 
Sbep.  Touch.  Bar.  and  Sale,  218,  219,  220;  Go.  Lit.  365  a 
(Butler's  note),  366  a,  389  a,  101  b;  Shep.  Touch.  160,  161, 
162,  163,  186;  4  Mass.  543;  4  Dall.  442;  3  Murph.  54;  Law  of 
Covenants,  1;  Com.  Covenant,  A.;  Fitz.  N.  B.  145;  Plow.  308 
a;  Dyer,  338  a;  5  Co.  18  a;  Cro.  Eliz.  437;  Knipe  v.  Palmer, 
2  Wil.  130;  Froniin  v.  SmaU,  Str.  705;  S.  C,  Ld.  Raym.  1419; 
CapojihuriU  v.  Caponhurst,  1  Lev.  45;  S.  C,  T.  Baym.  27;  North- 
cote  y.  Underhill,  1  Salk.  199;  Appleton  v.  £ink8,  5  East,  148; 
Duval  V.  Craig,  2  Wheat.;  Tippets  v.  Walker^  4  Mass.  595; 
Ihacher  v.  IHnmore,  5  Id.  299  [4  Am.  Dec.  61];  White  v.  Shin* 
ner,  13  Johns.  307  [7  Am.  Dec.  381]. 

Taylob,  C.  J.  The  titles  intended  to  be  conveyed  by  this 
deed  are  those  of  the  Alexanders  in  their  own  right,  and  those 
of  the  three  other  co-heirs,  by  the  defendants,  as  their  attorneys 
in  fact.  There  must  be  a  valuable  consideration  to  support  a 
bargain  and  sale,  the  very  name  of  which  implies  a  quid  pro  quo. 
It  is  not  essential  that  the  bargainees  themselves  should  pay 
the  consideration  money;  for  if  it  be  paid  by  a  stranger  on  their 
account,  it  will  be  sufficient  to  raise  an  use  in  the  bargainee : 
Cro.  Eliz.  819.  Nor  is  it  'necessary  that  the  money  should  be 
paid  to  the  bargainor,  but  it  must  be  paid  either  to  himself  or 
to  some  person  for  his  use.  Now,  the  receipt  of  the  considera- 
tion money  is  acknowledged  by  the  Alexanders  in  their  char- 
acter as  attorneys;  and  from  no  part  of  the  deed  can  it  be  col- 
lected that  any  money  was  paid  to  themselves  in  their  private 
right,  although  it  may  reasonably  be  supposed  that  two  fifths 
of  the  sum  were  so  paid,  and  that  the  deed  does  not  describe 
the  transaction  truly.  Yet  we  are  not  at  liberty  to  depart  from 
U  on  any  private  speculation,  nor  can  the  parties  make  any 
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averment  against  it.  It  follows  then  that  the  title  of  the  Alex- 
anders was  not  conveyed  by  the  deed. 

Did  the  title  of  the  other  co-heirs  pass  by  the  deed?  I  con- 
ceive that  in  point  of  form  it  is  too  essentially  defective  to  con- 
vey their  title.  The  land  was  vested  in  them,  and  by  them 
alone  can  it  be  conveyed.  Their  power  of  attorney,  as  such, 
conveyed  no  interest  to  the  defendants,  and  consequently  none 
could  pass  from  them.  Thus,  where  a  lease  was  made  in  the 
name  of  the  attorney,  though  it  were  added  also,  by  virtue  of  a 
letter  of  attorney,  or  by  A.  B.  as  attorney  for  D.  D.,  it  was  held 
A  void  lease:  Bac.  Abr.  tit.  Leases,  sec.  10.  And  a  bond  re- 
citing certain  differences  between  the  obligee  and  obligor,  as 
attorney  for  F.  F.,  was  conditioned  that  the  obligor  should 
perform  such  award  as  the  arbitrators  therein  named  should 
make  upon  the  premises.  It  was  agreed  that  the  submission 
iu  this  form  was  not  binding  upon  the  principal,  though  it  was 
resolved  to  be  so  upon  the  obligor:  1  Ld.  Baym.  146.  The 
part  of  the  deed  which  attempts  to  convey  the  shares  of  the 
principals,  keeps  them  in  the  back  ground,  and  presents  alone 
the  bargainors  as  their  attorneys.  The  execution  and  delivery 
of  a  deed  ought  likewise  to  be  in  the  name  of  the  principal, 
and  if  it  be  the  execution  of  the  agent  only,  it  is  void  as  to  the 
principal,  though  the  form  of  words  used  in  the  execution  ia 
not  material,  as  where  opposite  the  seal  was  written  for  S.  B. 
<the  principal),  M.  W.  (the  attorney):  2  East,  142.  Here, 
however,  the  deed  is  sealed  and  delivered  as  the  act  of  the 
Alexanders,  without  any  mention  or  recognition  of  their  prin- 
cipals. It  is  evident  therefore,  according  to  all  authoiitiee, 
that  DO  title  passed  from  the  other  co-heirs. 

This  leads  to  the  important  question,  whether  the  defendants 
are  personally  bound  by  the  covenants  of  warranty.  Whether 
it  be  just  on  principle  that  the  plaintiff  should  be  indemnified 
for  the  loss  sustained  by  his  confidence  in  the  defendants,  hav- 
ing rightfully  conveyed,  I  will  not  undertake  to  decide,  because 
the  law  speaks  a  language  which  can  neither  be  misunderstood 
nor  disobeyed.  The  ancient  rule  was,  that  to  every  good  war- 
ranty in  deed,  there  must  be  some  estate  to  which  the  warranty 
is  annexed,  that  may  support  it;  for  if  one  covenant  to  warrant 
land  to  another,  and  make  him  no  estate,  or  make  him  an 
estate  that  is  not  good,  and  covenant  to  warrant  the  thin^ 
granted,  in  these  cases  the  warranty  is  void:  Coke  Lit.  378. 
When  the  action  of  covenant  was  substituted  for  the  warraniia 
chartcs^  the  same  principle  was  continued  in  operation,  and 
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^'liere  the  main  act  to  be  performed,  as  conyejing  an  estate, 
igrandng  a  lease,  etc.,  isToid,  relative  and  dependent  covenants 
sre  also  Toid;  as  where  A.,  beiug  possessed  of  a  term,  granted 
to  B.  so  much  of  the  term  as  should  be  unexpired  at  the  time 
of  his  death,  and  covenanted  for  B.'s  quiet  enjoyment,  the  lease 
being  there  held  void  for  uncertainty,  the  covenant  was  holden 
void  also:  T.  Baym.  27.  In  Frontin  v.  Small,  a  lease  was  made 
by  an  attorney  in  fact,  in  his  own  name,  and  it  contained  a  cov* 
enant  on  the  part  of  the  lessee  to  pay  rent  to  the  attorney.  In 
an  action  of  covenant  brought  by  him  to  recover  the  rent,  it  was 
held,  that  as  the  lease  was  void,  the  covenant  was  so  likewise: 
Strange,  706.  In  the  case  of  Norihcole  v.  Undtirhillf  the  prin- 
ciple did  not  apply,  because  there  was  a  separate  and  indepen- 
dent covenant,  not  referring  to  the  estate  intended  to  be  granted, 
ijor  waiting  upon  it;  and  in  such  cases  the  covenant  may  be 
enforced,  although  no  estate  is  granted:  Salk.  199.  As  there- 
fore it  appears  on  the  face  of  the  record  that  nothing  passed  by 
the  deed,  either  from  the  defendants  or  their  principals,  the 
covenant  of  warranty  never  had  a  legal  existence  and  cannot  be 
enforced.  I  think  the  judgment  is  right  and  ought  to  be 
affirmed. 

Haix,  J.,  delivered  a  concurring  opinion. 

Hendebsok,  J.,  concurred. 


As  Agent's  Deed  does  not  bind  the  principal  unless  signed  in  his  name 
ScoU  V.  McAlpm,  7  Am.  Dec.  703,  and  note;  Elwell  v.  Sliaw,  Sid.  126;  Bel- 
las  V.  JIays,  9  Id.  385;  Stinchfeld  v.  LiUlcy  10  Id.  65. 

Parol  evidence  is  held  inadmissible  to  contradict  a  recital  in  a  deed  of  the 
payment  of  the  consideration  in  Graves  v.  Carter,  poU.  But  see  note  to  that 
^ase. 


Whitley  v.  Black. 

[2  HAWKa,  179.] 

?^o  Apfeal  ntOM  A  Void  Judgment  need  be  taken,  but  it  may  be  vacated 

on  motion. 
A  Judgment  undeb  a  Repealed  Statute  is  void,  though  pioceedings  may 

have  been  commenced  before  the  repeal. 

Appeal  from  a  judgment  of  the  superior  court  of  Wayne 
<^anty,  affirming  an  order  of  the  county  court  vacating  a  cer- 
taiu  judgment  and  execution. 

It  appeared  tbat  the  plaintiff  had  obtained  a  judgment  in  the 
county  court  against  the  defendants  iu  1821,  and  after  a  oa.  aa. 
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ijsued,  the  defendants,  in  December,  1821,  executed  a  bond  t/> 
the  plaintiff  under  the  act  of  1820,  *'  f  >r  \he  relief  of  honest 
debtors."  In  February,  1822,  the  defeuuuuta  Laving  failed  U> 
appear,  according  to  the  condition  of  the  bond,  the  plaintiff 
fcook  judgment  for  the  penalty  according  to  the  statute  and 
issued  execution.  The  statute  having  been  repealed  in  1821, 
before  the  judgment  was  entered,  the  county  court,  in  Febru- 
ary, 1822,  on  motion,  set  aside  the  execution  and  vacated  the 
judgment,  which  was  the  order  appealed  from. 

Oasion,  for  the  plaintiff,  cited  Bac.  Abr.  tit.  **  Error,**  A. 

Hawks,  for  the  defendants,  cited  Bex  v.  Justicets,  Burr.  1456; 
Governor  v.  Howard,  1  Murph,  465;  Tidd*s  Pr.  440,  445;  2  Wib. 
8;  Andrews,  20;  2  Hay,  73. 

TiLYLOB,  C.  J.  A  proceeding  is  authorized  by  the  act  of 
1820,  and  an  authority  confided  to  the  county  courts,  altogether 
different  from  the  usual  common  law  process  in  civil  cases. 
When  the  first  judgment  was  entered  upon  the  bond,  the  act  of 
1820  had  been  repealed  and  made  void,  and  from  thenceforward 
all  proceedings  had  under  it  were  coram  non  judice;  they  were 
not  merely  reversible  for  error,  but  absolutely  null;  for  it  is 
clear  that  no  proceedings  can  be  taken  under  a  repealed  statute, 
though  commenced  before  the  repeal,  without  a  special  provis- 
ion for  that  purpose.  When  an  inferior  jurisdiction  is  confined 
to  some  particular  things,  and  the  suit  there  is  for  something 
else  of  which  they  have  no  jurisdiction,  all  is  void,  and  can  by 
no  admission  be  made  good:  1  Salk.  202.  One  of  the  cases 
cited  is  very  strong,  for  there  the  party  had  given  in  a  schedule 
of  his  effects,  and  was  prepared  to  avail  himself  of  an  insolvent 
law  then  in  force,  but  the  court,  on  an  unjustifiable  pretense, 
postponed  the  application  to  a  subsequent  session,  before  which 
the  law  was  repealed;  and  it  was  properly  held  that  no  step 
could  be  taken  by  the  quarter  sessions  after  the  repeal.  Upon 
the  distinction  between  a  void  and  a  voidable  judgment,  I  think 
the  order  to  vacate  was  properly  made  in  this  case,  and  that  the 
judgment  should  be  affirmed. 

Henderson,  J.  By  the  act  of  1821,  the  act  for  the  relief  on 
honest  debtors  was  repealed,  and  all  power  of  proceeding  un- 
der that  law  ceased.  The  judgment  in  the  present  case  was 
entered  up  under  an  impression  in  the  court  that  the  proceed- 
ings pending  at  the  time  the  law  was  repealed  were  not  effected 
by  that  repeal,  and  judgment  was  rendered  according  to  the  law 
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as  they  understood  it.  That  act  authorized  judgments  to  h^ 
entered  up  into  a  summary  way  upon  motion,  against  personal 
not  brought  into  court  by  process.  The  judgment  in  the  pres- 
ent case  was  therefore  not  only  a  judgment  contrary  to,  or  iu 
opposition  to  tbe  law,  as  to  the  liability  of  the  defendants,  but 
in  opposition  to  the  rules  of  practice  and  procedure  prescribed 
to  the  court.  For  the  law  was  repealed  not  only  as  to  tbe  lia- 
bility of  the  defendant,  but  also  as  to  the  summary  mode  of 
proceeding;  for  which  latter  reason  I  think  the  judgment  was 
not  erroneous  only,  but  absolutely  Toid,  and  liable  to  be  vacated 
by  any  succeeding  court. 

Writs  of  error  are  necessary  only  where  the  court  has  power 
to  act,  but  mistakes  the  law — there,  for  error  of  law,  only  a  su- 
perior tiibunal  can  reverse  the  judgment.  But  where  a  court 
has  not  by  law  an  authority  to  act,  its  acts  are  void  and  may  be 
set  aside  on  motion.  The  propriety  of  considering  a  judgment 
void  in  cases  of  this  kind,  viz:  where  the  court  affect  to  act  iu 
a  summary  manner,  without  bringing  the  defendant  before 
them,  when  the  law  does  not  authorize  that  summary  proceed- 
ing, is  seen  by  viewing  this  as  a  judgment  rendered  iu  one  of 
oar  superior  courts,  whose  judgments  cannot  be  examined  into 
for  error  in  law,  in  any  manner,  but  by  an  appeal  to  this  court, 
and  before  the  establishment  of  this,  and  the  late  supremo 
court,  in  no  manner  at  all.  The  consequence  would  be  that  a 
person  might  be  ruined,  as  not  having  had  an  opportunity  of 
being  heard,  and  this  court  not  possessing  the  power  of  issuing 
a  writ  of  error,  and  an  appeal  being  attainable  only  b}*  an  appli- 
cation to  the  court  during  the  term  at  which  the  judgmeut  was 
rendered. 

Hall,  J.  I  entertain  some  doubts  iu  this  case,  because  the 
judgment  sought  to  be  vacated  might  be  reversed  by  writ  of 
error;  however,  I  am  not  prepared  to  say  that  it  ought  not  to 
be  vacated  as  moved  for,  and  as  done  in  the  superior  court. 


Void  Judgments  are  mere  Nuluttes  and  may  be  safely  ignored  by  those 
whoee  rights  are  attempted  to  be  affected  thereby.  The  law  on  this  point  in 
thus  stated  iu  Freeman  on  Judgments,  sec.  117:  "Avoid  judgment  is  in 
legal  effect  no  judgment.  By  it  no  rights  are  divested.  Frem  it  no  rights 
can  be  obtained.  Being  worthless  in  itself,  all  proceedings  founded  upoki  it 
are  equally  worthless.  It  neither  binds  nor  bars  any  one.  All  acts  perfor::icd 
under  it,  and  all  claims  flowing  out  of  it,  are  void.  The  parties  attemMtiug 
to  enforce  it  may  be  responsible  as  trespassers.  The  purchaser  at  a  sale  by 
virtue  of  its  authority  finds  himself  without  title  and  without  redress:  C'nmp- 
helly.  McCahaUy  41  111.  45;  BoberU  v.  SUnoers,  7  Bush,  2d5;  Hulsv,  BunUm^ 
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47  HL  397;  Dane's  Ab.  Ch.  146,  art  5,  sees.  1,  8;  Sherria  v.  Goodrvm,  3 
Hnmph.  4^;  Andrews  v.  State,  2  Sneed,  550;  HoUingtworth  v.  Baglty,  35 
Tex.  345;  MorUm  v.  Root,  2  DUL  0.  G.  312;  ConmmnoeaUh  Bank  ▼.  Marim, 
9  Sm.  &;  M.  613;  Doe  v.  McDonald,  27  Mias.  610;  fTa^i*  v.  ITorse,  7  Kan. 
417.  The  first  and  meet  material  inqniry  in  relation  to  a  judgment  or  de- 
cree, then,  is  in  reference  to  its  validity.  For  if  it  be  nnll,  no  action  upon 
the  part  of  the  plaintiff,  no  inaction  upon  the  part  of  the  defendant,  no  re- 
sulting equity  in  the  hands  of  third  persons,  can  invest  it  with  any  of  tlia 
elements  of  power  or  of  vitality." 

A  VOID  JuDOMSKT  WILL  BB  VACATED  on  motion  by  the  oonrt  which  ren- 
dered it.  This  is  a  general  and  well  settled  rule :  Freeman  on  Jadgment^ 
see;  98. 


Johnson  v.  Patterson. 

[9  Hawks,  183.] 

Witness's  I>bolarations  out  of  Ooubt.— Where  an  attempt  is  made  to 
impeach  a  witness,  by  showing  that  he  has  made  declarations  cot  of 
court  inconsistent  with  his  testimony,  his  consistency  may  be  sapported 
by  showing  other  declarations  agreeing  with  his  testimony. 

Deglakations  against  his  interest  made  by  one  under  whom  a  party 
claims  title  to  a  chattel  are  admissible  against  such  party. 

Tboveb  for  the  conyersion  of  a  horse.  The  sole  question  was 
as  to  the  admissibility  of  certain  declarations,  made  out  of 
court  by  one  Bailey,  a  witness  for  the  plaintiff,  agreeing^  with 
his  testimony  on  the  trial;  the  said  declarations  having  been 
offered  by  the  plaintiff  in  response  to  an  attempt  to  impeach 
the  witness,  by  proving,  by  two  other  witnesses,  that  he  had 
made  other  statements  out  of  court  inconsistent  with  his  testi* 
mony.  The  nature  of  the  declarations  sufficiently  appears  from 
the  opinion.  The  declarations  were  admitted  against  the  objec- 
tion of  the  defendant;  and  after  a  verdict  for  the  plaintiff,  a 
motion  for  a  new  trial  was  overruled  and  judgment  given  for 
the  plaintiff,  from  which  the  defendant  appealed. 

Taylor,  C.  J.  The  question  in  controversy  between  these 
parties  was,  whether  the  horse  belonged  to  the  plaintiff  or  to 
the  witness,  Thomas  Bailey,  under  whom  the  defendant  claims; 
and  this  depended  on  the  fact,  whether  the  plaintiff  and  Bailey 
had  made  an  absolute  or  conditional  sale.  For  the  purpose  of 
proving  that  the  contract  was  of  the  latter  description,  Bailey 
was  called  on  as  a  witness  for  the  plaintiff.  To  destroy  the 
effect  of  his  testimony,  Austin  and  McNeilly  are  introduced  on 
the  other  side,  who  testify  to  declarations  made  by  Bailey, 
tending  to  show  that  the  exchange  was  absolute,  which  dedanii 
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tions,  if  believed,  go  to  impair  the  credibility  of  Bailey.  It  is, 
therefore,  perfectly  regular  for  the  plaintiff,  in  reply  to  this 
eyidence,  to  show  other  declarations  made  by  the  witness  in 
affirmance  of  what  he  has  now  sworn,  and  that  he  is  still  con- 
sistent with  himself:  Qilb.  £v.  135.  It  is  admissible  in  another 
point  of  view;  the  defendant  claims  under  Bailey,  and  what  he 
said  concerning  the  title  while  he  was  in  possession,  is  evidence 
against  the  defendant:  3  Murph.  Bep.  150. 

Haix,  J.  This  case  seems  to  have  been  fairly  left  to  the  jury, 
under  the  charge  of  the  court;  evidence  was  offered  on  both 
sides,  and  the  jury  were  the  proper  judges  of  it;  and  I  cannot 
see  any  objection  to  the  verdict  they  have  found.  But  it  has 
been  objected,  that  the  testimony  of  Austin  ought  not  to  have 
been  received,  when  he  related  a  conversation  between  himself 
and  the  plaintiff,  and  also  a  conversation  which  had  taken  place, 
at  a  subsequent  time,  between  himself  and  the  witness  Bailey. 
It  must  be  kept  in  view,  that  at  the  time  when  both  these  con- 
versations took  place,  the  title  to  the  horse  was  either  in  the 
plaintiff  or  in  the  witness  Bailey,  and  that  it  was  subsequent  to 
that  time,  that  any  claim  was  set  up  to  the  horse  by  the  defend- 
ant. Under  these  circumstances,  it  was  as  proper  that  those 
conversations  should  be  given  in  evidence  as  any  contract  made 
at  that  time  by  the  plaintiff  and  that  witness.  Evidence  of 
those  conversations  may  not  be  so  strong  to  fix  the  title  of  the 
borse,  as  a  contract  made  by  the  parties,  but  it  is  evidence 
tending  to  the  same  end.  I,  therefore,  think  the  rule  for  a  new 
trial  should  be  discharged. 

HEia>EBSON,  J.,  concTirred. 


AdHISSIBIIJTT  of  STATKMENT3  OUT  OF  COUET  IN  Ck)KElOBORATION. — The 

doctrine  of  this  case,  that  where  an  attempt  is  made  to  impeach  a  witness 
ty  showing  that  he  has  made  statements  ont  of  court  inconsistent  with  his 
testimony,  his  credibility  may  be  supported  by  proving  other  statements  out 
of  court  agreeing  with  what  he  has  sworn,  has  been  repeatedly  approved  in 
North  Carolina:  State  v.  George,  8  Ired.  324;  Hoke  v.  Fleming,  10  Id.  263; 
State  V.  Dove,  Id.  i69;  Satterwhite  v.  Hicks,  Bus.  105;  March  v.  Harreil,  I 
Jones,  329.  In  the  case  last  mentioned  the  same  rule  was  said  to  apply 
where  the  witness'  credibility  was  attacked  in  any  other  way,  as  by  evi- 
dence of  bad  character,  or  by  contradicting  him  by  other  witnesses. 

In  several  of  the  other  states  also  the  rule  is  established  in  accordance 
with  the  doctrine  of  the  principal  case,  that  where  an  attempt  is  made  to 
impeach  a  mntness  by  showing  that  he  has  made  statements  out  of  court 
contradicting  what  he  has  sworn,  his  credibility  may  be  supported  by  prov- 
ing othor  declarations  consiftent  with  his  testimony.  It  is  so  held  in  Mary- 
land: Cooke  V.  Curtis,  6  Har.  k  J.  93;  WasMngUm  Fire  Ins,  Co,  v.  Davison, 
go  Md«  92:  McAleer  v.  Horsey,  35  Id.  441;  Maitiand  v.  Citk/ens*  etc.  Bank, 
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40  Id  540;  in  Indiana:  Coffin  v.  Anderson,  4  Blackf.  395;  DaOey  v.  Siaie, 
S8  Ind.  285;  and  in  TennoBaee:  DoueU  v.  Miller,  3  Sneed,  72;  Queener  t. 
Mor^^oWf  1  Cold«  123.  The  same  rule  waa  adopted  in  South  Carolina  in 
Lf/Us  V.  LyleB,  1  Hill  Ch.  76;  but  in  State  v.  Thomaa,  3  Stroblu  269,  it  waa 
Bold  that  such  corroborative  declarationa  were  adnuaaible  only  to  refute 
•omo  imputation  of  improper  motives  in  the  witness  arising  from  a  change 
ef  his  relations  to  the  case  or  to  the  parties,  or  to  repel  a  chaige  of  his 
having  recently  fabricated  the  account  of  the  transaction  contained  in  his 
testimony.  The  doctrine  of  the  admissibility  of  such  declarations  in  cor- 
roboration of  an  impeached  witness  was  accepted  also  in  its  fullest  extent 
in  Pennsylvania,  in  the  case  of  Henderson  v.  Jones,  10  Sezg.  &  IL  322,  bat 
later  decisions  have  modified  the  rule  so  as  to  admit  such  declarations  only 
under  special  ciroumstances,  as  where  there  is  an  imputation  that  the  story 
•worn  to  by  the  witness  is  a  recent  fabrication:  Craig  v.  Craig,  5  Bawle,  91; 
Good  V.  Good,  7  Watts,  195;  or  where  it  is  charged  that  the  witness  is  in- 
eapable,  by  reason  of  mental  infirmity,  from  giving  a  consistent  and  rational 
account  of  the  transaction:  Brieker  v.  Lightner,  40  Pa.  St.  199.  A  somewhat 
similar  change  of  ruling  on  this  point  has  taken  place  in  New  York.  In  the 
earlier  cases  the  courts  of  that  state  were  inclined  to  hold,  following  the  «a* 
thority  of  LuUerell  v.  BeyTiell,  1  Mod.  282,  that  corroborative  declarationa 
were  admissible  wherever  contradictory  declarations  were  shown:  People  t. 
Vane,  12  Wend.  But  in  Rohb  v.  Hockley,  23  Wend.  50,  the  whole  quea- 
tion  was  re-examined  and  the  authorities  reviewed  in  a  learned  opinion  by 
Bronson,  J.,  and  it  was  determined  that  generally  an  impeached  witness 
oould  not  be  corroborated  by  evidence  of  declarations  out  of  court  agreeing 
with  his  testimony,  and  that  the  only  exceptions  were  where  the  witness  was 
eharged  with  improper  motives  owing  to  some  change  of  relation  to  the  caae. 
•r  where  there  was  an  imputation  that  the  story  sworn  to  was  recently  fab- 
ricated, as  in  the  case  of  the  testimony  of  the  prosecutrix  in  a  prosecatioa 
fer  rape.  The  law  as  thus  laid  down  is  now  fully  established  in  that  state: 
DudUy  V.  BoUes,  24  Wend.  465;  SmUh  t.  SUekney,  17  Barb.  489;  HoUkkim 
-«.  Ins,  Co,,  5  Hun.  90. 

CJORROBOBATIVIS  StATEMXMTS  OUT  OF  COUBT  OEKBRALLT  IkaDMISSIBLB. — 

The  general  rule  undoubtedly  is  that  a  witness  who  is  shown  to  have  made 
statements  out  of  court  inconsistent  with  his  testimony,  or  whose  credibility 
13  attacked  in  any  other  way,  cannot  be  supported  by  evidence  of  other  state- 
laents  agreeing  with  what  he  lias  sworn,  except  where  some  event  has  oocorred 
which  it  is  claimed  has  induced  the  witness  to  change  the  account  which  he 
formerly  gave  of  the  matter  to  which  he  testifies,  and  the  corroborative  8tate> 
xoents  are  introduced  to  show  that  he  gave  the  same  account  of  the  transac- 
tion before  that  event  as  afterwards,  or  where,  for  any  cause,  he  is  chaiged 
with  having  recently  manufactured  the  story  to  which  he  swears  after  having 
previously  stated  the  facts  difierently,  or  after  having  been  silent  when  he 
«»ught  to  have  spoken:  1  Whart.  Kv.  sec  570;  1  Greenl.  £v.  sec.  469.  The 
rule  and  the  reasons  for  it  are  thus  stated  by  Mr.  Justice  Story,  in  BlUoott  t. 
Pearl,  10  Pet.  439:  *' Where  parol  proof  has  been  offered  against  the  testi- 
mony of  a  witness  under  oath,  in  order  to  impeach  his  veracity,  establiahing 
that  he  has  given  a  different  account  at  another  time,  we  are  ot  opinion  that 
in  (general  evidence  is  not  admissible,  in  order  to  confirm  his  teatinkony,  to 
prove  that  at  other  times  he  has  given  the  same  aooonnt  aa  he  haa  nnder 
oath ;  for  it  is  but  his  mere  declaration  of  the  fact,  and  that  is  not  evidenoew 
Hia  testimony  under  oath  is  better  evidence  than  his  confinnatocy  declaim- 
tiona  not  under  oath;  and  the  repetition  of  his  assertions  does  not  cany  his 
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-credibility  farther,  if  ao  far,  aa  his  oath.  We  say,  in  general,  becanae  there 
are  exceptions;  hot  they  are  of  a  peculiar  nature  not  applicable  to  the  cir- 
cumstanoes  of  the  present  case,  as  where  the  testimony  is  assailed  as  a  fabri- 
cation  of  recent  date,  or  a  complaint  recently  made;  for  there,  in  order  to 
repel  such  imputation,  proof  of  the  antecedent  declaration  of  the  party  may 
be  admitted.'*  This  is  now  the  established  doctrine  both  in  England  and  in 
most  of  the  courts  of  the  United  States:  The  King  v.  Parker,  3  Doug.  242; 
overruling  Lutterell  y.  RtyntU,  1  Mod.  282;  Conrad  v.  Orifejf,  II  How.  U.  8. 
492;  Stale  v.  Vincent,  24  Iowa,  570;  Munson  y.  HaHings,  12  Vt  346;  0U>b9 
V.  LinsUy,  13  Id.  208;  UnUed  States  v.  Holmes,  1  Cliff.  98;  Ilkhols  y.  Stew^ 
art,  20  Ala.  358;  CliUds  v.  State,  65  Id.  25;  French  v.  Merrill,  6  N.  H.  465; 
Judd  Y.  Brentwood,  46  Id.  430;  Deshon  y.  Ins,  Co,,  11  Met  199;  Common^ 
wealth  Y.  Jenkins,  10  Gray,  485;  Ware  y.  Ware,  8  GreenL  42;  SideUnger  y. 
BucUin,  64  Me.  371;  Stolp  v.  Blair,  68  HI.  541;  PeopU  v.  DoffeU,  48  CaL  85; 
Richmond  y.  StaU,  19  Wis.  307. 

The  kxcxftions  to  the  bule,  excluding  such  declarations,  may  all  be 
grouped  under  one  head,  and  the  principle  upon  which  they  depend  may  be 
thus  stated:  If  it  is  charged,  either  directly  or  by  implication,  that  the  testi- 
mony of  the  witness  is  a  recent  fabrication,  inconsistent  with  his  preYioua 
declarations  or  conduct,  and  having  its  origin  in  some  event  powerfully  affect- 
ing his  interests,  or  in  some  change  in  his  situation  with  reference  to  the 
transaction  or  to  the  ^Murties,  it  is  admissible  to  rebut  the  imputation  by 
proving  declarations  prior  to  such  event  or  change,  agreeing  with  what  he 
jiow  swears  to  be  the  truth.  Thus,  where  it  is  insinuated  that  the  witness 
corruptly  agreed,  at  a  particular  time,  to  swear  falsely  in  the  matter,  having 
previously  spoken  the  truth  in  regard  to  it:  Lyles  v.  Lyles,  1  Hill  Ch.  (S.  G.) 
76;  or  where  it  is  shown,  by  way  of  impeachment,  that  a  witness  for  the 
prosecution  in  a  criminal  case  has  himself  been  indicted  for  the  same  offense, 
and  thus  has  a  strong  motive  for  wishing  to  fix  the  crime  upon  another:  Qales 
Y.  People,  14  IlL  434.  So,  where  it  was  claimed  that  a  witness  for  the  pros- 
ecution had  from  corrupt  motives  strengthened  his  testimony  as  to  the 
prisoner's  identity  after  the  preliminary  examination,  the  prosecutor  was 
permitted  to  show  by  the  witness's  statements  out  of  court,  before  the  exam- 
ination, that  he  was  then  as  positive  on  that  point  as  at  the  trial:  State  v. 
Dennin,  32  Vt.  158.  In  prosecutions  for  rape,  also,  owing  to  the  strong 
incentive  which  the  prosecutrix  usually  has  for  making  the  charge,  as  well  as 
to  the  ease  with  which  it  may  be  made  and  the  difficulty  of  repelling  it,  her 
testimony  is  commonly  regarded  with  suspicion,  and  unfavorable  inferences 
are  always  drawn  from  her  silence  immediately  after  the  alleged  injury. 
Hence,  in  such  cases  it  is  always  admissible  to  corroborate  her  testimony, 
and  to  rebut  any  presumption  that  might  arise  from  her  silence  by  showing 
that  she  made  fresh  complaint  after  the  crime  was  committed,  and  told  the 
aame  story  then  that  she  tells  now:  People  v.  McGee,  1  Denio,  19;  Phillips  v. 
*State,  0  Humph.  24C;  Johwton  v.  State,  17  Ohio,  593;  Laughlin  v.  Stale,  18 
Id.  99.  It  was  said  also,  in  Munson  v.  Bastings,  12  Vt  346,  that  upon  the 
same  principles  corroborativo  declarations  of  the  prosecuting  witness  would 
be  admissible  in  cases  of  bastardy,  robbery,  and  otJier  injuries  to  the  person. 
But  in  SideUnger  v.  Bucklln,  64  Me.  371,  and  Richmond  v.  State,  19  Wis. 
907,  such  declarations  were  held  inadmissible  in  cases  of  bastardy. 

It  must  be  confessed  that  the  limits  to  these  exceptions  to  the  general  rule 
excluding  such  declarations  are  not  very  clearly  defined  in  all  cases.  Thn% 
in  French  v.  Merrill,  6  N.  H.  465,  it  was  held  that  where  it  was  shown  by 
way  of  impeachment  that  a  witness  had  made  a  statement  in  reg^ffd  to  thA 
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traoBaction  in  iBsae,  seven  or  eight  days  after  it  occarred,  which  was  incon- 
aistentwith  his  testimony,  there  was  an  imputation  of  a  "recent  fabrica- 
tion "  of  the  story  to  which  he  testified,  and  that  this  imputation  might  b» 
rebutted  by  showing  that  he  made  a  statement  of  the  facts  immediately  after 
the  transaction,  which  was  in  entire  accord  with  his  testimony.  It  is  diffi- 
cult to  see  why  a  simihur  imputation  of  a  "recent  fabrication  of  testimony'^ 
might  not  be  inferred  in  the  same  way  in  every  case  where  a  witness  is  im- 
peached by  showing  prior  contradictory  statements  out  of  court  The  excep- 
tions might  thus  be  enlarged  so  as  to  abrogate  the  rule. 

Not  Admxssxblb  bkfore  Impbaohment. — As  a  general  rule,  statements 
made  by  a  witness  out  of  court  are  not  admissible  to  corroborate  his  testi- 
mony until  it  has  been  assailed:  State  v.  Rorixbtieher,  19  Iowa,  154;  Jaek&on 
V.  M!tz,  6  Cow.  314;  United  States  v.  Holmes,  1  ClifiEl  98.  So,  where  the  cor- 
roboration is  sought  from  prior  acts  rather  than  statements  of  the  witaessr 
Second  Ward  Savings  Bank  v.  Shakman,  30  Wis.  333.  But  it  is  Conceived 
that  this  rule  does  not  apply  to  corroborative  declarations  made  by  the  proae- 
cutriz  in  a  case  of  rape,  for  there  the  plea  of  "not  guilty'*  is  itself  an  im- 
peachment of  the  witness,  and  puts  her  credibility  in  issue. 

Subsequent  Statements  Inadmissible. — ^It  is  to  be  noted  also  that  where 
a  witness  has  been  impeached  by  showing  contradictory  statements  made  by 
him  out  of  court,  corroborative  declarations  are  not  in  any  case  admissible, 
unless  made  prior  to  those  which  contradict  the  testimony:  EUieoU  v.  Pearl, 
10  Pet  440;  Conrad  r.  Griffey,  11  How.  (U.  S.)  492;  Queenerr.  Morrow,  1 
Gold.  123.  The  reason  is  well  stated  by  Judge  Story,  in  EUieoU  v.  Pearl,  1(V 
Pet  440.  A  contrary  rule  would  permit  a  corrupt  witness  to  prepare  the 
way  for  his  own  perjury  by  first  neutralizing  any  contradictozy  statements  by 
other  statements  agreeing  with  what  he  intended  to  swear,  and  would  then 
compel  the  court  to  assist  his  scheme  by  allowing  such  subsequent  state* 
ments  to  be  proved  in  corroboration  of  his  oath. 


McIntire  v.  Oliver, 

[2  Hawks,  209.] 

Av  AcKirowLEDOMENT  BT  ONE  Pabtner,  after  a  dissolution  of  the  partner- 
ship, will  prevent  the  operation  of  the  statute  of  limitations  upon  a  firm 
debt 

Assumpsit  for  goods  sold  and  delivered.  The  sole  qaestion 
T7as  as  to  whether  the  acknowledgment  of  one  partner  made 
after  dissolution  of  the  partnership  would  prevent  the  operation 
of  the  statute  of  limitations  upon  a  partnership  debt 

Oaston,  for  the  plaintiff,  cited  WkUcomb  v.  WhiHng^  Doug. 
662;  Jacksm  v.  Fairbanks,  2  H.  Bl.  340;  Wood  v.  Braddock,  1 
Taun.  104;  Smith  y.  Ludlow,  6  Johns.  267;  Johtiaon  v.  Bearddee^ 
15  Id.  3;  SheUon  v.  Cocke,  3  Munf.  197. 

Tatlob,  C.  J.  A  partner  cannot,  after  the  dissolution,  incur 
any  responsibility  for  the  firm,  which  did  not  exist  before,  but 
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ibis  debt  was  contracted  during  its  continuance,  and  tbe  rigLt 
to  it  Bull  subsists,  though  the  remedy  is  suspended  and  the  ac- 
knowledgment of  any  one  partner  is  sufficient  to  revive  tbe 
remedy  after  the  dissolution.  This  the  authorities  clearly  show, 
and  the  latter  ones  go  further  and  admit  the  acknowledgment 
of  one  of  the  partners,  on  the  ground  that  their  power  continues 
wiih  respect  to  rights  created  pending  the  partnership,  after  tbe 
dissolution.  But  the  case  now  to  be  decided  does  not  call  for 
an  opinion  on  that  point. 

Hall,  J.  The  dissolution  of  the  partnership,  I  think,  has  no 
effect  upon  this  case,  it  is  true,  that  event  put  it  out  of  the 
power  of  either  partner  to  exercise  any  power  derived  from  tbe 
articles  of  partnership,  such  as  entering  into  contracts  on  behalf 
of  the  firm,  but  obligations  created  during  its  continuance,  as 
far  as  they  relate  to  third  persons,  lose  nothing  of  their  force 
by  its  dissolution.  But  it  does  not  appear  to  me,  that  this  case 
depends  at  all  upon  that  consideration.  It  appears  that  both 
before  and  after  the  dissolution  of  the  partnership,  they  were 
jointly  bound,  and  if  they  had  jointly  assumed  and  were  jointly 
bound,  it  matters  not  whether  they  were  partners  of  any  par- 
ticular firm  or  not.  In  their  joint  assumpsit  and  joint  obliga- 
tion to  pay  the  debt  to  the  plaintiffs,  they  were  quoad  hoc,  to  be 
considered  partners,  it  has  nothing  to  do  with  a  general  partner- 
ship, it  is  sufficient  if  they  jointly  owed  the  debt,  they  thereby, 
as  to  that  transaction,  made  themselves  partners,  and  as  such  I 
think  the  acknowledgment  of  one  takes  the  case  out  of  the 
statute  of  limitations.  The  case  of  Whitcomb  v.  Whiting,  Doug. 
652,  appears  to  me  decisive  of  this  case.  There  it  was  held  that 
an  admission  of  one  of  several  drawers  of  a  joint  and  several 
promissory  note  takes  the  case  out  of  tbe  statute  as  to  the  rest. 
The  case  of  Wood  and  oihurs,  assignees  of  Hassey,  v.  Braddock,  1 
Taunt.  104,  is  in  point,  the  admission  made  by  one  of  two  part- 
ners after  the  dissolution  of  the  firm,  concerning  joint  contracts 
made  during  the  copartnership,  was  held  sufficient  to  charge 
the  other  partner.     Let  the  rule  for  a  new  trial  be  discharged 

Henderson,  J.,  concurred. 


AcKNOWLXDOHSNT  BY  Pabtker  After  DISSOLUTION. — ^The  doctrine  heio 
laid  down,  that  an  acknowledgment  by  a  partner,  after  a  dissolution  of  the 
firm,  will  prevent  the  operation  of  the  statute  of  limitations  upon  a  partner- 
ship debt  is  approved  in  a  number  of  subsequent  cases  in  North  Carolina: 
Willis  V.  ma,  2  Dev.  &  R  231;  Falta  v.  Sherrill,  Id.  371;  Walton  v.  Bobimon, 
5  Ired.  342;  Hubbard  v.  Marsh,  7  Id.  204.  It  is  now  provided,  however,  by 
statute  that  "no  act,  admission  or  acknowledgment  by  any  pertner  after  ths 
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disaolation  of  the  oopartnenhip,  or  by  any  of  the  makers  of  a  promiaaozy  nofta 
or  bond,  after  the  statute  of  limitations  shall  have  barred  the  same,  shall  bo 
received  as  evidence  to  repel  the  statate,  except  against  the  partner  or  maker 
of  the  promissory  note  or  bond,  doing  the  act  or  making  the  admission  or 
•acknowledgment:*'  Battle's  Kevisal,  chap.  17,  sec.  50.  The  tendency  of  the 
later  decisions,  both  in  this  country  and  in  England,  is  against  the  aathority 
of  a  partner  to  bind  his  copartners  by  such  an  acknowledgment:  Angell  on 
Limitations,  sec.  260,  note;  Chardan  v.  OUphatU,  6  Am.  Dec.  572,  note; 
«l8o,  Beitz  V.  Fuller,  10  Am.  Dec  693,  and  note. 


State  v.  Armfield. 

[3  Hawu,  346.] 

An  OpncKB  cakkot  Break  outer  Doors  or  Windows  to  execute  civil  pro- 
cess. So,  where  the  door  is  only  partly  and  not  entirely  closed,  by  per- 
sons within  resisting  the  officer's  entrance. 

Indictment  for  a  forcible  trespass  iu  breaking  and  entering 
the  dwelling-house  of  one  William  Patterson. 

The  defendant,  Wright,  a  constable,  haying  a  writ  oifi.fa. 
against  the  property  of  Patterson,  at  the  suit  of  Armfield,  the 
other  defendant,  went  in  company  with  the  said  Armfield  to  Pat- 
terson's house  to  make  the  levy.  A  member  of  the  family  seeing 
their  approach  jumped  into  the  house  and  attempted  to  shut  the 
door  to  prevent  their  entrance,  but  while  in  the  act  of  shutting 
the  door,  and  before  it  was  entirely  closed,  though  so  far  closed 
as  to  require  force  to  open  it,  Wright  pushed  against  it  and 
entered  the  house,  Armfield  being  present. 

The  judge  instructed  the  jury  that  if  the  officer,  aided  and 
abetted  by  Armfield,  forced  open  the  door  in  the  manner  repr&- 
fiented,  they  were  guilty,  and  the  process  was  no  protection  to 
them.  Verdict,  guilty  as  charged.  A  rule  for  a  new  trial  dis- 
charged, and  judgment  on  the  verdict,  from  which  the  defend- 
ant Armfield  appealed. 

<7.  Martin,  for  the  appellant,  cited  4  Bl.  Com.  226;  Semayn^M 
case,  5  Bep.  93. 

2he  Attorney-general,  contra,  cited  8  BL  Com.  288,  Tucker'a 
note;  Foster's  0.  L.  320;  Lee  v.  Oansd,  Cowp.  1. 

Tatlob,  C.  J.  I  am  of  opinion  that  the  charge  of  the  court 
was  correct  in  this  case,  and  that  the  defendant  was  properly 
convicted.  The  law  is  clearly  settled  that  an  officer  cannot 
justify  the  breaking  open  an  outward  door  or  window  in  order 
to  execute  process  in  a  civil  suit;  if  he  doth,  he  is  a  treepaaaen 
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A  man's  house  is  deemed  his  castle,  for  safety  and  repose  to 
liimself  and  family;  but  the  protection  and  repose  would  be 
illusive  and  imperfect  if  a  man  were  deprived  of  the  right  of 
shutting  his  own  door  when  he  sees  an  ofiScer  approaching  to 
execute  civil  process.  If  the  officer  cannot  enter  peaceably  be- 
fore the  door  is  shut,  he  ought  not  to  attempt  it,  for  this 
unavoidably  endangers  a  breach  of  the  peace,  and  is  as  much  a 
violation  of  the  owner's  right  as  if  he  had  broken  the  door  at 
first. 

The  case  cited  for  the  defendant  from  5  Coke's  Reports, 
only  shows  that  the  privilege  of  a  man's  house  is  confined  to 
the  occupier,  or  any  of  his  family  who  have  their  domicile  there 
and  shall  not  protect  any  person  who  flies  thither,  nor  the  goods 
of  any  person  conveyed  there  to  prevent  any  lawful  execution, 
or  to  escape  the  ordinary  process  of  the  law.  There  the  owner 
shut  the  door  to  protect  the  goods  of  a  stranger,  after  the  officer 
had  shown  his  process  and  offered  to  execute  the  same,  and  after 
he  bad  given  notice  of  the  cause  of  his  coming,  and  requested 
to  have  the  doors  open.  And,  certainly,  shutting  the  door  could 
not  lessen  the  right  which  the  officer  had  if  he  had  found  it  shut 
on  hii  arrival.     The  judgment  must  be  affirmed. 

By  the  Court.     Judgment  affiimed. 

See  Haggerty  v.  WUber,  8  Am.  Dec  321;  and  Freeman  on  Ex.  sea  250. 


Grebn  V.  Johnson, 

As  Execution  first  tested  will  take  priority  over  one  of  junior  teste^  first 
delivered  and  levied,  where  the  former  comes  to  the  shenfiTs  hands  be- 
fore a  sale  of  the  property. 

Motion  for  a  rule  on  the  defendant,  a  coroner,  to  show  cause 
why  the  money  raised  by  a  sale  of  certain  land  of  one  Hawkins 
fihould  not  be  applied  on  a^./a.  issued  from  the  superior  court 
of  Warren  county,  in  favor  of  the  plaintiff  and  against  the  said 
Hawkins.  The  sale  was  made  by  the  defendant  under  an  exe- 
cution against  Hawkins  from  Warren  county  court,  tested  of 
February  term,  1822.  The  plaintiff's  execution  was  tested  of 
October  term,  1821,  and  came  to  the  defendant's  hands  on  March 
15,  1822,  after  the  levy  but  before  the  sale  under  the  county 
-court  execution.  The  rule  being  discharged  the  plaintiff  ap- 
pealed. 
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Tatlob,  C.  J.     My  inquiries  iu  ibis  case  have  led  me  to  Ibe 
belief  that  the  plaintiff  is  entitled  by  law  to  the  money  in  the 
hands  of  the  sheriff,  by  virtue  of  the  prior  teste  of  his  execHtion. 
I  do  not  mean  to  give  an  opinion  on  any  other  facts  than  thoee 
stated  on  the  record ;  nor,  particularly,  on  the  supposition  that 
the  money  had  been  raised  by  a  sale  under  the  second  execution. 
The  writ  of  Ji,  /a.  in  this  state  binds  the  defendant's  goods  from 
the  teste  of  the  writ,  after  which  time  any  sale  of  them  is  void; 
because  from  thence  the  goods  are  attendant  to  answer  the  exe- 
cution.    This  is  an  old  rule  of  the  common  law,  founded  on  the 
reason  that  as  executions  could  issue  only  against  goods  which 
might,  if  not  so  bound,  be  sold  by  the  party,  he  would  thus  be 
able  to  evade  what  is  termed  the  life  of  the  law,  its  effect  and, 
fruit.     The  common  law  also  presumed  that  the  sheriff  would 
execute  such  writs  immediately,  and  thereby  give  such  publicity 
to  the  transaction  as  would  prevent  imposition  upon  purchasers. 
The  judgment  did  not  bind,  because  that  being  in  force  for  a 
year,  it  would  have  been  vexatious  to  restrain  the  debtor  from 
his  ordinary  private  dealings  for  so  long  a  period. 

When  the  term  lien  is  applied  to  other  subjects  in  the  law, 
its  import  is  familiarly  understood  to  be  a  binding,  or  attach- 
ment of  the  thing  spoken  of,  for  the  benefit  of  him  who  is  en- 
titled thereto.  The  lien  of  a  vendor  on  goods  not  yet  delivered, 
of  a  carrier,  a  factor,  or  pawnbroker,  entitles  them  respectively 
to  a  priority  over  others  whose  claims  are  posterior,  upon  the 
simple  rule  of  justice,  that  the  first  lien  gives  a  right  to  the  first 
satisfaction.  So  far  from  there  being  any  reason  wherefore  this 
rule  should  not  be  applied  and  enforced  to  a  certain  extent  be- 
tween the  conflicting  claims  of  creditors  under  different  execu- 
tions, it  seems  to  me  demoastrable,  from  a  slight  view  of  the 
alteration  of  the  law  by  the  statute  of  frauds,  that  it  is  so  ap- 
plied, and  always  has  been.  When  that  statute  was  passed,  the 
priority  arising  from  the  teste  was  understood  to  subsist  in  theory 
in  full  vigor,  every  book  that  treated  on  executions,  laid  it 
down  as  settled  law;  and  the  statute  itself  had  no  further  view 
than  to  restore  its  practical  utility  by  the  substitution  of  a  lien 
better  fitted,  by  its  notoriety,  to  prevent  fraud  and  injustice  to 
third  persons.  It  was  not  that  the  rule  of  the  common  law  was 
defective  in  fixing  on  the  teste  of  an  execution  to  bind  the  de- 
fendant's goods,  because,  in  reality,  the  law  supposed  the  exe- 
cution to  be  delivered  to  the  sheriff  immediately  from  the  teste; 
and  if,  in  point  of  fact,  that  had  been  done,  the  purposes  of  the 
statute  would  have  been  accomplished,  and  its  enactment  ren- 
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^ered  useleBS.  Thus  the  award  of  an  execution,  and  the  teste  of 
An  execution,  are  convertible  terms;  but  the  former  is  chieflj 
used  in  cases  before  the  statute.  A  bona  fide  sale  of  chattels  if* 
£pood  after  judgment,  but  not  after  execution  awarded:  8  Co. 
170.  "  By  the  award  of  execution  the  goods  are  bound,  £><)  tha^ 
they  may  be  taken  in  execution,  into  whose  hand  soever  they 
come:"  Cro.  Eliz.  174. 

Sat  the  real  mischief  intended  to  be  remedied  was,  that 
creditors  took  out  executions,  one  under  the  other,  without-  de- 
livering them  to  the  sheriff,  whence  the  retrospect  of  the  teste 
made  sales  uncertain,  each  plaintiff  being  entitled  according  to 
his  relative  priority;  and  it  was  utterly  impossible  for  purchasers 
and  strangers  to  tell,  without  an  inspection  of  the  record,  a 
process  neither  cheap  nor  easy,  to  what  extent  the  goods  were 
bound.  So  far  as  other  persons  were  concerned  who  might 
have  a  title  to  the  goods  between  the  teste  and  delivery,  the 
statute  designed  to  restore  the  old  law;  but  as  to  the  party  him- 
self, his  executors  and  administrators,  the  goods,  since  the 
statute  as  before,  are  bound  from  the  teste :  2  Show.  485.  If 
this  position  be  correct,  I  would  infer  from  it  this  corollary, 
that  the  cases  since  the  statute  of  frauds,  showing  the  force  and 
extent  of  the  lien  created  by  the  delivery  of  the  writ  of  Ji.  fa. 
will  go  very  far  towards  explaining  and  approving  tbe  extent 
and  operation  of  the  lien  arising  from  the  teste,  before  the  stat- 
ute. A  more  direct  mode  of  showing  the  question  would  be  to 
adduce  cases  which  occurred  before  the  statute;  but  nonesuch, 
directly  to  the  point,  are  to  be  found.  There  are,  however, 
dicta  and  decisions  of  modern  judges,  relative  to  the  common 
law  in  this  point,  which,  if  correctly  reported,  are  entitled  to 
much  consideration.  Lord  Mansfield  decided  that  though  the 
sheriff  had  seized  under  one  writ  first,  he  was  bound  to  sell 
under  another  delivered  afterwards,  if  it  had  a  prior  teste — cited 
in  4  East,  634,  in  notis. 

To  the  same  effect  is  the  opinion  of  the  late  Chief  Baron 
McDonald,  who  having  presided  many  years  in  the  court  of  ex- 
chequer, may  be  supposed  was  well  instructed  on  the  subject. 
His  words  are:  "  I  take  it,  before  the  statute  of  frauds,  a  writ 
of  execution  of  a  prior  teste  would  have  been  preferred  to  a  writ 
of  execution  of  a  subsequent  teste,  although  the  latter  was  first 
delivered  to  the  sheriff,  and  was  begun  to  be  executed,  pro- 
vided that  the  writ  of  a  prior  teste  came  to  the  sheriff's  hands 
before  sale:"  cited  in  16  East,  279,  in  notis.  If  these  opinions 
Df  these  eminent  men  are  to  be  relied  on  as  authentic,  they  go 
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the  Tvhole  length  of  the  present  controversy.  They  will  be  found, 
too,  in  accordance  with  the  decisions  since  the  statute.  The 
case  of  Hutchinson  t.  Johnson,  1  T.  B.  729,  shows  that  where 
two  writs  of  ^.  /a,  against  the  same  defendant  are  delivered  to 
the  sheriff  on  different  days,  and  no  sale  is  actually  made  of  the 
defendant's  goods,  the  first  execution  shall  have  priority,  even 
though  the  seizure  was  first  made  under  the  subsequent  execu- 
tion. I  would  remark  on  this  case,  that  the  statute  priority  by 
delivery  is  preserved,  notwithstanding  a  seizure  under  a  second 
delivery.  Can  any  reason  be  assigned  why  the  common  law 
priority  shall  not  be  maintained,  notwithstanding  a  seizure 
under  a  subsequent  teste,  provided  the  first  execution  reaches 
the  sheriff  before  the  last  is  actually  executed?  If  there  cannot,. 
then  the  case  before  us  is  decided  by  this  authority. 

The  case  of  Smallcomb  v.  Buckingham,  was  that  of  a  sale  of 
the  sheriff,  under  a  second  writ  of  ^.  fa.,  the  {ormer  fi.  fa., 
though  first  delivered  to  the  sheriff,  not  having  been  then  exe- 
cuted. According  to  the  report  of  it  by  Comyns,  the  amount 
of  the  judgment  was,  that  at  common  law,  if  there  were  two 
writs  of  Jl.  fa.  the  one  bearing  iest£  on  such  a  day,  and  the  other 
on  the  next  day,  and  the  last  writ  was  first  executed,  such  exe- 
cution should  not  be  avoided,  and  the  plaintiff  in  the  first  exe- 
cution must  seek  his  remedy  against  the  sheriff;  for  the  sheriff 
ought  to  make  execution  at  his  peril;  and  if  there  was  no  de- 
fault in  him,  he  shall  be  excused;  as  if  he,  who  took  the  first 
writ  out,  conceals  it  in  his  pocket,  the  sheriff  may  rightly  make 
execution  on  another  writ  which  bears  the  last  teste,  but  comes 
first  to  his  hands.  The  law  laid  down  in  the  case,  affirms  eveiy 
principle  on  which  the  plaintiff  relies  in  the  case  before  us, 
though  it  goes  further,  and  validates  a  sale  made  under  the  sec- 
ond execution,  a  question  with  which  we  have  now  no  concern. 
Bybot  V.  Peckhavx,  cited  in  T.  R.  729,  is  decided  on  the  same 
principle;  and  while  it  admits  the  validity  of  a  sale  under  ihe 
second  execution,  it  shows  at  the  same  time,  that  the  sheriff 
makes  himself  liable  to  the  plaintiff  in  the  first,  which  could 
not  be,  but  for  the  priority  of  the  latter.  The  courts  have  evi- 
dently i2;one  far  to  support  sales  actually  made  under  execution, 
and  it  is  probably  right  and  according  to  the  genera!  policy  of 
the  laws,  that  innocent  vendees  should  not  be  disturbed  by 
dormant  liens,  more  especially  as  the  plaintiff  may  obtain  satis- 
faction from  the  sheriff;  but  though  a  second  execution  exe- 
cuted may  destroy  the  lien  of  the  first,  though  it  may  be  waived, 
or  lost  by  laches  or  fraud,  or  overreached  by  relation  of  a  bank- 
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ruptcj  or  extent,  yet  nothing  of  that  kind  appears  in  this  case.. 
I  am  of  opinion,  therefore,  that  judgment  shall  be  entered  for 
the  plaintiff. 

Hall,  J.   It  is  submitted  to  this  court  to  direct  to  the  dis- 
charge of  which  execution  the  money  arising  from  the  sale,  and 
now  iu  the  hands  of  the  coroner,  shall  be  paid.     Executions  at 
common  law  had  relation  to  their  teste,  and  from  that  time  so^ 
bound  the  property  of  goods  and  chattels  as  against  the  defend- 
ants, and  all  claiming  under  them,  though  for  a  valuable  con- 
sideration, that  they  were  subject  to  be  taken  in  execution :  8^ 
Co.  71;  Cro.  Eliz.  174,  440.     But  it  does  not  so  vest  the  prop- 
erty in  the  goods  as  to  defeat  a  sale  made  of  the  same  goods- 
under  another  execution:  1  Ld.  Baym.   252;  1  Salk.  320;  1 
Com.  35.     For  otherwise,  says  Lord  Holt,  no  one  would  pur» 
chase  at  an  execution  sale:  I   Ld.  Baym.  252;  whether  such 
sales  were  held  good  at  common  law,  for  the  reasons  given  by- 
Lord  Holt,  or  whether  by  the  statute  of  frauds  (as  seems  to  be- 
Ashurst's  opinion  in  Hutchinson  v.  Johnson,  1  T.  B.  731),  is  not 
material  in  the  consideration  of  the  present  question.     It  may^ 
be  taken  for  granted  that  such  is  the  law,  and  that  the  injured 
plaintiff  whose  execution  had  a  priority,  and  which  was  post- 
poned by  such  sale,  had  a  remedy  against  the  sheriff:  See  JiyM 
V.  Peckham,  1  T.  B.  731,  note.     It  has  been  said,  that  bectiuse 
vendees  under   junior    executions  were   protected,   that  wa» 
proof  thai  executions  of  the  first  teste  did  not  completely  bind 
the  property  in  the  hands  of  the  defendant.     If  there  had  been 
no  other  remedy  for  the  plaintiff,  in  the  first  execution,  it  is 
more  than  likely  that  the  lien  created  by  his  execution  would 
have  been  held  valid.     But  it  was  thought  more  just  and  equit- 
able to  throw  the  burden  on  the  sheriff,  who  had  done  the  mis- 
chief, and  make  him  liable  to  the  creditor  he  had  injured,  rather 
than  the  innocent  vendee  under  the  younger  execution,  who  was 
in  no  fault. 

But  the  reason  why  such  sales  are  held  good,  does  not  apply 
to  cases  where  goods  have  been  levied  upon,  but  not  sold,  and 
perhaps  would  not  apply  to  cases  where  sales  had  taken  place 
and  the  money  was  still  iu  the  hands  of  the  sheriff;  because^  . 
although  a  sale  had  taken  place  and  the  vendees  were  not  to  be 
disturbed,  the  money,  when  not  paid  over,  might  be  applied  to 
the  discharge  of  the  execution  which  had  the  prior  right.  But 
this  question  is  not  now  to  be  decided,  because  in  the  case 
before  us  there  had  been  no  sale,  but  only  a  levy  under  the 
execution,  which  issued  from  the  county  court  before  the  exe- 
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cution  which  issued  from  the  superior  court  came  into  the  hands 
of  the  coroner.  In  Enghuid,  hj  the  stat.  29  Car.  II.,  ch.  3, 
sec.  IG,  executions  bound  the  property  of  goods  and  chattels 
only  from  the  time  that  such  writs  were  delivered  to  the  sheriff 
to  be  executed,  so  that  the  lien  which  executions  had  at  com- 
mon law  from  their  teste  upon  goods  and  chattels  commenced 
under  that  statute,  from  their  delivery  to  the  sheriff.  And  it 
seems  to  me  that  the  same  law  applied  to  executions  delivered 
at  different  times  to  the  sheriff  as  applied  at  commoq  law  to 
executions  bearing  different  testes,  and  that  before  the  statnte, 
the  delivery  to  the  sheriff  did  not  alter  the  lien  created  by  the 
leste,  more  than  since  the  statute  the  teste  will  affect  the  lien 
created  by  the  delivery  to  the  sheriff. 

Supposing,  then,  the  same  rules  applicable  to  executions 
bearing  different  testes  in  this  state,  that  applies  to  different 
deliveries  of  executions  under  the  statute  in  England,  we  have 
authority  for  saying,  from  Hvichinson  v.  Johnson^  1  T.  B.,  that 
the  execution  first  delivered  to  the  sheriff  shall  be  first  satisfied, 
although  the  property  might  be  first  levied  upon  by  an  execu- 
tion subsequently  delivered.     It  follows  that,  as  the  statute  is 
not  in  force  in  this  state,  that  an  execution  bearing  teste  ought 
to  be  satisfied  before  one  of  a  younger  teste  first  delivered  and 
levied  upon  property,  but  not  sold,  until  the  one  of  the  first 
teste  comes  to  the  sheriff's  hands;  for  if  the  property  is  bound 
from  the  teste,  it  cannot  be  the  more  bound  from  the  delivery^ 
and  the  delivery  operates  nothing.     It  is  true  Lord  Holt  says, 
in  the  case  of  SmaUcomb  v.  Buckingham,  1  Salk.  320,  that  at 
common  law,  if  two  executions  bearing  equal  teste  come  to  the 
hands  of  the  sheriff,  he  is  bound  to  execute  that  one  first  that 
is  first  delivered.     This  is  not  the  question  before  the  court. 
The  question  was,  whether  goods  sold  under  an  execution  could 
be  again  sold  under  another  execution,  which  had  been  first 
delivered  to  the  sheriff.   The  dictum  of  Lord  Holt  is  differently 
reported  by  different  reporters.     In  1  Ld.  Raym.  252,  he  is 
made  to  say  "  that  if  a  Ji,  fa.  had  been  sued  out  the  first  day 
of  the  term,  and  another  Ji.  fa,  afterwards,  and  the  last  had 
been  first  executed,  the  other  had  no  remedy  but  against  the 
iiheriff."     Comyns,  in  his  first  volume,  35,  reports  the  didum 
thus:  "If  at  common  law  there  were  two  writs  oi  fieri  facias^ 
the  one  bearing  teste  on  such  a  day,  and  the  other  on  the  next 
day,  and  the  last  writ  was  first  executed,  such  execution  should 
not  be  avoided,  and  the  party  had  no  remedy  but  against  the 
sheriff." 
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In  this  report  the  preference  is  giyen  on  account  of  the  first 
^lesle,  and  nothing  is  said  about  a  delivery  to  the  sheriff.  But 
-on  the  point  of  law  involved  in  this  dictum  of  Lord  Holt,  so 
•differentlj  reported,  we  have,  by  way  of  explanation,  the  dic- 
tum of  another  judge,  for  I  admit  that  ifc  was  not  the  question 
then  pending  for  decision  before  the  court.  In  the  case  of  The 
King  V.  Wells  and  Allnuit^  16  East,  278,  note,  decided  in  the 
exchequer,  Baron  McDonald  says:  "Before  the  statute  of 
frauds,  the  subsequent  writ  of  execution  of  a  prior  teste  would 
have  been  preferred  to  another  subject's  writ  of  a  subsequent 
4efUe,  although  the  latter  was  first  delivered  to  the  sheriff,  and 
was  begun  to  be  executed,  provided  the  writ  of  prior  teste  came 
to  the  hands  of  the  sheriff  before  a  sale."  This  position  is  laid 
•down  by  McDouald,  in  the  decision  of  a  case  of  comparatively 
recent  date,  with  all  the  authorities  on  the  subject  before  him; 
Ms  meaning  on  the  point  cannot  be  misconceived  or  mistaken, 
and  it  is  in  words  decisive  of  the  present  question. 

I  cannot  see  the  effect  that  the  case  of  bankruptcy  is  intended 
to  produce.  I  am  not  aware  of  any  case  where  the  assignees  of 
a  bankrupt  have  been  adjudged  to  be  entitled  to  property  taken 
under  an  execution  before  an  act  of  bankruptcy  committed. 
If  an  execution  issues  into  the  hands  of  a  sheriff,  but  is  not 
levied  upon  property  in  the  hands  of  the  defendant,  and  the 
<lefendant,  in  the  meantime,  commits  an  act  of  bankruptcy,  I 
Admit  that  the  lien  created  by  the  issuing  of  the  execution  is 
lost,  and  the  assignees  of  the  bankrupt  are  entitled,  because 
the  statute  21  Jac.  1,  ch.  19,  sees.  9,  11,  expressly  declares 
"  that  the  property  in  the  bankrupt's  possession  at  the  time  of 
becoming  a  bankrupt,  shall  belong  to  the  assignees  of  his  com- 
missioners, whereof  there  is  no  extent  or  execution  served  or 
executed  before  such  time  as  he  shall  become  bankrupt:"  1 
Burr.  20.  So  that  the  lien  created  by  issuing  the  execution  is 
expressly  destroyed  by  that  statute;  but  if  the  property  had 
been  seized  before  the  commission  of  the  act  of  bankruptcy,  the 
creditor  in  the  execution  would  have  the  preference. 

But  laying  aside  authorities  on  this  subject  as  contradictory 
and  unsatisfactory,  can  there  be  any  doubt  as  to  the  policy  and 
justice  of  the  case  ?  If  an  execution  of  prior  tenie  is  held  up  by 
the  party,  or  not  issued,  which  is  the  same  thing,  and  one  of 
posterior  teste  issues  and  is  executed,  there  is  no  injustice  in 
saying  that  the  latter  shall  have  the  preference;  vigilantibus  et 
non  darmientibus  leges  suhveniunt.  But  when  an  execution  of 
jounger  date  happens,  by  mere  accident,  to  reach  the  hands  of 
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the  sheriff  before  one  of  an  older  teste,  and  is  not  executed 
before  the  other  is  received  by  the  sherifT,  T  mn  Aee  no  injustice 
or  inconvenience  in  giving  a  prefeience  to  ihu  execution  bear* 
ing  the  first  or  oldest  teste,  qui  prior  est  tempore  potior  est  jure. 
To  adopt  a  contrary  course  would  be  going  further,  as  it  seems 
to  me,  than  protecting  those  who  are  laudibly  vigilant,  and 
would  open  a  door  to  fraud.  The  law  had  better  designate  the 
rule  by  which  justice  shall  be  administered,  than  leave  it  to  the 
physical  ability  of  creditors,  or,  in  other  words,  give  a  prefer- 
ence to  that  execution  that  the  most  dispatch  is  used  in  firat 
getting  the  hands  of  the  sheriff. 

From  these  reasons,  I  think,  the  money  in  the  hands  of  the 
coroner,  arising  from  the  sale  of  the  land,  should  be  paid  to  the 
plaintiff  in  the  execution  which  issued  from  the  superior  court 
bearing  teste  prior  to  the  one  under  which  the  property  was 
levied  upon  that  issued  from  the  county  court. 

Hemdebsov,  J.,  disserUienie.  The  case  is  submitted  withoat 
argument,  and  I  fear  I  have  not  been  able  to  find  all  the  cases 
on  the  subject,  or  duly  to  understand  and  appreciate  those  I 
have  found.  The  result  of  my  investigation  is  that  neither  at 
the  common  law  nor  since  the  statute  of  frauds,  did  either  the 
teste  or  the  delivery  of  the  writ  of  execution  bind  or  fix  upon 
the  property,  otherwise  than  to  effect  it  in  the  hands  of  a 
voluntary  purchaser;  that  as  between  the  debtor  and  the  cred- 
itor, the  property  was  not  divested  by  either;  and  that  at  the 
common  law,  the  first  delivered  writ  of  execution  imposed  upon 
the  sheriff  an  obligation  of  executing  it,  before  writs  subse- 
quently delivered,  upon  this  simple  ground  that  he  who  is  prior 
in  point  of  time,  has  a  prior  claim  to  his  exertions  over  tbose 
who  are  posterior,  upon  the  maxim,  vigilantibus  non  dormiefUibus 
servat  lex,  I  am  not  able  otherwise  to  account  for  the  numer- 
ous decisions  confirming  the  titles  of  those  claiming  property 
under  executions  subsequently  delivered,  and  the  frequent  ex- 
pressions to  be  found  in  the  books  that  the  property  remains 
in  the  debtor  after  the  delivery  of  the  writ  of  execution,  and 
that  an  act  of  bankruptcy  supersedes  an  execution  after  it  has 
actually  begun.  If  the  delivery  of  the  writ  binds  or  attaches 
upon  the  property,  the  property  may  be  pursued  in  the  hands 
of  a  purchaser  who  claims  under  an  execution  subsequently  de- 
livered, in  the  same  manner  that  he  may  pursue  it  in  the  hands 
of  a  purchaser  from  the  defendant  himself.  That  he  cannot  do 
the  first,  and  that  he  can  do  the  second,  is  not  controverted  in 
any  case.     Nor  does  this  arise  in  the  first  case,  that  purchasers 
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may  be  induced  to  come  forward  and  bid  in  execution  sales, 
otherwise  none  would  bid,  as  was  said  by  Holt,  in  the  case  of 
SmaUcomb  v.  Buckingham,  for  the  same  result  follows  in  a  case 
where  the  sheriff  delivers  the  goods  to  the  plaintiff  himself  in 
execution:  Byboi  v.  Peckham,  note  to  1  T.  R.  729.  Nor  is  it 
any  answer  to  say  that  the  sheriff  is  responsible;  for  if  the  goods 
are  bound,  the  plaintiff  may  jjursue  either. 

So  in  the  case  of  an  act  of  bankruptcy  committed  after  the 
delivery  of  the  writ  of  execution,  and  even  after  its  levy,  and 
I  might  add,  actual  sale  of  the  property,  the  execution  is  super- 
seded, and  the  property  will  pass  by  an  assignment  to  the 
assignee  of  the  bankrupt.  Now,  as  none  but  that  which  was 
the  property  of  the  defendant  at  thu  time  of  the  act  of  the  bank- 
ruptcy committed,  can  be  assigned,  it  follows,  that  the  delivery 
of  the  writ  of  execution  does  not  bind  or  attach  upou  the  prop- 
erty, for  if  it  did,  the  property  would  pass  subject  to  such  lien; 
the  contrary  of  which  is  admitted  to  be  the  case.  It  appears 
to  have  been  the  object  of  the  statute  of  frauds,  as  appears  in 
its  preamble  and  enactment  to  transfer  from  the  ieaie  to  the  de- 
livery of  a  writ  of  execution  its  binding  force;  not  to  create 
anew  any  obligation,  but  barely  to  change  the  time  of  its  opera- 
tion. It  follows,  therefore,  that  the  words  bind  from  the  de- 
livery, have  an  operation  on  in  these  cases  where  the  writ 
bound  before,  viz.,  between  creditors  under  execution  and  those 
claiming  by  voluntary  purchase  from  the  defendant.  In  sup- 
port of  this  opinion  I  might  refer  to  the  cases  before  the  stat- 
ute of  frauds,  which  are  quite  silent  as  to  the  binding  efficacy 
of  a  writ  of  execution  from  its  teste,  as  to  competing  creditors, 
whereas  it  has  frequently  been  decided  that  as  between  the 
creditor  and  a  purchaser  from  the  defendant,  the  property  is 
bound  from  the  ietie  of  the  writ. 

I  might  also  avail  myself  of  what  was  said  by  the  judges  in 
the  decision  of  the  case  of  SmaUcomb  v.  Buckingham,  1  Ld. 
Baym.  251,  liow  the  common  law  stood;  for  although  I  confess 
their  expressions  are  somewhat  ambiguous,  yet  certainly  the 
preponderance  is,  that  a  preferable  right  to  have  an  execution 
satisfied,  arose  at  the  common  law  in  favor  of  the  execution  first 
delivered,  although  I  should  throw  into  the  opposite  scale  the 
dictum,  of  Chief  Baron  McDonald,  in  the  case  of  Bex  v.  Wills 
and  ^^nu^,  reported  in  a  note  of  16  East;  for  his  opinion 
should  weigh  but  little  when  opposed  to  the  opinion  of  those 
who  were  at  the  bar  when  the  statute  of  frauds  was  passed; 
more  especially  when  it  is  recollected  that  he  was  then  laboring 
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to  establish  a  theory  by  which  he  OTemiled  two  cases,  if  not 
more,  going  to  pat  the  rights  of  the  subject  on  more  equal 
grounds,  when  contending  with  the  sovereign.  In  addition  to 
these,  it  is  also  to  be  observed,  that  all  the  sayings  of  the 
courts,  as  to  what  the  law  was  before  the  statute  of  frauds, 
were  ohUer  dicta;  entirely  unimportant  in  the  decision  of  the 
cause;  for  it  was  admitted  on  all  hands,  that  the  priority  of  the 
right  of  having  an  execution  satisfied,  arose  from  its  delivery,  it 
was  therefore  unimportant  to  ascertain  when  that  priority  was 
given  by  statute,  or  arose  at  the  common  law.  I  have  fore- 
borne  to  examine  other  authorities,  because  the  case  of  SmaR- 
comb  V.  Buckingham  has  never  been  controverted.  Indeed,  it 
is  the  leading  case  upon  the  subject,  nor  have  I  stated  a  single 
decision  which  will  be  controverted.  If,  therefore,  there  is  an 
error  in  my  conclusion,  it  arises  from  false  deductions.  To 
sum  up  the  whole,  I  think  that  the  writ  of  execution  first  deliv- 
ered imposes  upon  the  sheriff  an  obligation  to  satisfy  it,  if  he 
has  the  means  of  so  doing,  and  that  the  sheriff  is  responsible 
to  him  if  he  omits  to  do  so,  by  taking  the  goods  wherewith  his 
execution  ought  to  have  been  satisfied  and  applying  them  to 
the  discharge  of  an  execution  of  posterior  delivery;  that  the 
sale  made  under  the  posterior  execution  is  good,  they  being 
still  the  goods  of  the  defendant,  notwithstanding  the  delivery 
of  the  prior  writ;  for,  as  has  been  said  before,  neither  execution 
binds  or  divests  the  property,  either  from  its  teste  or  delivery, 
and  for  that  reason,  as  well  as  from  the  words  of  the  preamble, 
I  think  the  statute  of  frauds  has  no  operation  in  this  case,  and 
that  this  cause  is  to  be  decided  upon  the  same  principles  as  if  it 
were  this  day  brought  before  the  courts  of  England,  viz.,  that  a 
prior  right  arose  to  the  plaintiffs  in  the  county  court  executions, 
which  were  delivered  before  that  of  the  plaintiff  in  this  case, 
although  it  bears  an  anterior  teste. 


Execution  Binds  Propertt  fhom  What  Time. — The  pnnciple  of  tiiii 
decision,  that  an  execution  binds  property  from  its  teste^  and  that,  where  the 
conduct  of  the  plaintiff  is  bona  fidfy  his  execution,  if  first  tested,  will  take 
priority  over  one  of  junior  testt't  but  first  levied,  has  been  repeatedly  approved 
in  North  Carolina:  Frost  v.  Etheridge,  1  Dev.  30;  Palmer  v.  Clarke,  2  Id.  354; 
Kicks  V.  BUmrU,  4  Dev.  &  R  128;  Jones  v.  Judkins,  Id.  454;  Harding  t. 
Sjuvey,  8  Ired.  63;  Watt  v.  Johnson,  4  Jones,  190;  McMillan  v.  Partom,  7  Id. 
163;  State  v.  Vick,  3  Ired.  488;  Faircloth  v.  FerreU,  63  N.  C.  64a  Bot  in 
Palmer  v.  Clarke,  2  Dev.  354,  Rufiin,  J.,  remarked  that  his  judgment  coin- 
cided with  the  views  expressed  in  the  dissenting  opinion  of  Hendenon,  J.« 
ami  that  he  simply  yielded  to  the  authority  of  the  decision  without  approTinfl 
thti  principle. 
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It  wmB  held,  however,  in  Jones  v.  /udkhu,  4  Dev.  &  B.  454,  that  where  the 
executiona  were  from  different  courts,  and  in  the  hands  of  different  offioers, 
the  one  first  levied  would  take  priority.  And  executions  from  a  iustice's 
court  are  held  to  relate  to  the  time  when  they  came  to  the  officer's  hands: 
State  V.  Vkk,  3  Ired.  488.  In  Pcdmer  v.  Clarke,  2  Dev.  354,  it  was  determined, 
sbo,  that  the  principle  did  not  apply  where  the  plaintiff,  in  the  execution  of 
the  elder  teaU,  was  guilty  of  any  bad  faith,  or  instructed  the  officer  not  to 
sell,  but  that  in  that  case  he  would  lose  his  priority.  A  further  exception 
from  the  doctrine  was  made  in  Watt  v.  Johnson,  4  Jones,  190,  where  it  was 
determined  that  an  execution  against  a  partner,  though  tested  prior  to  an 
assignment  of  partnership  effects  for  a  firm  debt,  if  levied  afterwards  would 
not  relate  back  to  the  teste  so  as  to  avoid  the  assignment.  And  in  MeMUlan 
V.  ParsoiM,  7  Jones,  163,  it  was  held  that  where  property  was  under  attach- 
ment»  the  lien  would  not  be  displaced  by  an  execution  issued  on  a  judgment 
recovered  before  judgment  in  the  attachment  proceedings.  See  Freeman  on 
Exeoutions,  sees.  195  to  201,  inclusive,  for  an  examination  of  the  law  of  the 
several  states  upon  the  subject  discussed  in  this  case. 


McCoy  v.  Beard. 

[3  Hawxb,  877.] 

A  Shebitv  is  Not  T«tabt.w  for  levying  on  land  where  the  debtor  has  per- 
sonal property  sufficient  to  satii^y  the  debt,  unless  he  knew  such 
property  to  be  the  debtor's,  or  it  was  shown  to  him  as  such  and  an  in- 
demnity offered. 

AoTiON  on  the  case  against  the  defendant,  a  sheriff,  for  a 
breach  of  official  duty,  for  levying  a^./a.,  issued  at  the  suit  of 
the  plaintiff,  against  one  Pearson,  upon  certain  real  property  of 
the  said  Pearson,  which  was  under  mortgage  for  its  value; 
when  the  said  Pearson  had  personal  property  subject  to  levy, 
sufficient  to  satisfy  the  execution,  whereby  the  plaintiff  lost  his 
debt.  It  appeared  that  the  defendant  did  not  know  of  the 
mortgage  on  the  land  at  the  time  of  making  the  levy,  although 
it  had  been  duly  registered.  The  other  material  facts  are 
stated  in  the  opinion  of  Hall,  J.  Verdict  for  the  plaintiff.  The 
case  was  argued  here  on  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted. 

Buffin,  for  the  defendant,  cited  Den  v.  Backhouse,  3  Murph. 
66;  AUemong  v.  Allison,  1  Hawks,  263;  Bawson  v.  Turner.  4 
Johns.  469;  Whipple  v.  Foot,  2  Id.  422  [3  Am.  Dec.  442]. 

WUson,  contra. 

Hall,  J.  I  think,  in  this  case,  before  a  verdict  had  been 
rendered  against  the  defendant,  a  knowledge  of  the  fact,  thai 
the  personal  property  spoken  of  was  the  property  of  Pearson, 
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s]ioald  be  brought  home  to  him,  or  it  ought  to  appear  that  the 
property  had  been  pointed  out  to  him  as  the  property  of  Pear- 
sou,  with  an  indemnity  to  sell  it.  It  appeared  that  Pearson 
had  on  the  lots  carriages  and  other  personal  property,  more 
than  sufScient  to  discharge  the  debt,  and  that  the  property  was 
not  concealed.  But  it  did  not  appear  that  the  sheriff  had  a 
knowledge,  that  those  carriages  (the  other  property  is  not  spe- 
eified)  were  the  property  of  Pearson,  the  defendant  in  the 
executions.  He  might  have  thought  that  they  belonged  to 
other  persons,  and  had  been  brought  there  for  the  purpose  of 
being  repaired.  It  is  to  be  inferred  from  the  case,  but  it  is  not 
stated,  that  the  carriages,  etc.,  were  the  property  of  Pearson. 
Taking  the  facts  as  stated  in  the  case  to  be  true  (and  so  we 
must  take  them),  I  think  enough  was  not  proved  to  warrant  the 
jury  in  finding  a  verdict  for  the  plaintiff,  and  the  role  far  a 
jaew  trial  should  be  made  absolute. 

Taylob,  0.  J.,  and  Hendsbson,  J.,  concurred. 


RuppiN  V.  Armstrong. 

[2  Hawxs,  411.] 

^XJsuBious  Salx  07  Note. — ^The  promisee  in  a  certain  note  indoned  it  and 
delivered  it  to  his  clerk,  with  instmctions  to  raise  money  on  it  by  selling 
it  to  the  plaintiff  as  his  own  property.  The  clerk  sold  it  to  the  plaintiff 
at  a  discount  of  thirty-three  and  one  third  per  cent.,  representing  it  at 
his  own,  and  indorsed  it  without  recourse  to  himself;  and  it  was  held,  in 
■an  action  by  the  plaintiff  against  the  promisee,  as  indorser,  that  the 
transaction  was  usurious. 

AonoN  by  an  indorsee  against  the  indorser  of  a  certain  note. 
f  he  note  in  question  was  under  seal  and  was  made  payable  to 
Armstrong,  the  defendant,  or  order.  The  defendant,  being 
embarrassed  and  desiring  to  raise  money  on  said  note,  deliTered 
it  to  his  clerk,  Hallcome,  with  the  following  indorsement:  "  I 
indorse  the  within  note  to  Bennett  J.  Hallcome,  for  value  re- 
^oeived,  this  second  of  October,  1819.  Jos.  Armstrong;"  and 
instructed  Hallcome  to  sell  it  to  the  plaintiff  as  his  own  prop- 
erty. Hallcome,  accordingly,  sold  it  to  the  plaintiff  at  a  dis- 
count of  thirty-three  and  one  third  per  cent.,  representing  it  as 
his  own  propei'ty,  and  delivered  it  with  the  following  indorse- 
inent:  "  I  assign  the  within  obligation  and  the  above  transfer 
to  Henry  J.  Q.  Buffin,  or  his  order,  but  am  not  myself  bound 
in  case  of  failure.  October  2,  1819.    B.  J.  Hallcome."     Thi 


Jmie,  1823.]  BuFflN  v.  Abmstbonq.  775 

makers  having  failed  to  pay  it,  this  action  was  brought.  One 
of  the  defenses  was  that  the  indorsement,  being  part  of  a  usu- 
rious transaction,  was  void. 

After  instruction  by  the  court  to  the  effect  that  if  the  indorse- 
ment was  made  by  the  defendant  in  order  to  sell  the  note  for 
the  purpose  of  raising  money  at  a  usurious  discount,  if  Hall- 
come  acted  merely  as  his  agent,  and  if  the  plaintiff  bought  the 
note  with  the  defendant's  indorsement  at  thirty-three  and  one 
third  per  cent,  less  than  its  face,  the  transaction  was  usurious, 
even  though  the  plaintiff  thought  Hallcome  to  be  the  real 
owner,  the  jury  returned  a  verdict  for  the  defendant,  on  the 
ground  of  usury,  and  a  motion  for  a  new  trial  having  been 
oTerruled,  judgment  was  rendered  on  the  verdict,  from  which 
the  plaintiff  appealed. 

Oaston  and  Mordecai,  for  the  appellant,  cited  Morse  v.  Wilson, 
4  T.  K.  353;  Cro.  Jac.  508;  7  T.  R.  360;  Paley  on  Agency,  230, 
250;  1  Saund.  295a;  2  Chit.  PL  466;  Buckley  v.  GuUdbank, 
<3ro.  Jac  678;  SmUh  v.  Beach,  3  Day,  268;  1  Vern.  239. 

Seawelly  Buffin  and  Hawks,  for  the  appellee,  cited  Lowe  v. 
Waller,  Doug.  735;  Munn  v.  Cominission  Co.,  15  Johns.  44  [8 
Am.  Dec.  219];  Lowe  v.  Masaredo,  1  Stark.  385;  Chapman  v. 
Black,  1  Bam.  &  Aid.  589;  Bennet  v.  Smith,  15  Johns.  355;  6 
Cranch,  224;  Hassey  v.  Jacob,  Salk.  344;  5  Mod.  175;  Bowyer 
T.  Bamplon,  Str.  1155. 

Tatlob,  C.  J.  The  act  of  assembly  which  the  defendant 
pleads,  and  insists  is  violated  by  the  indorsement  sued  on,  pro- 
hibits the  taking  directly  or  indirectly,  for  loan  of  auy  moneys, 
wares,  merchandise,  or  commodities  whatsoever,  above  the 
Talue  of  six  pounds,  by  way  of  discount  or  interest,  for  the  for- 
bearance of  one  hundred  pounds  for  one  year,  and  makes 
utterly  void  all  bonds,  contracts,  and  assurances,  whatsoever 
made  upon  usury.  In  the  construction  of  this  part  of  the  act, 
which  sets  aside  the  usurious  transaction,  the  legislature  must 
be  understood  to  comprehend  every  device  and  stratagem  in- 
tended to  evade  the  law;  and  although  it  be  not  proved  in  direct 
terms  that  there  was  u  loan,  and  a  taking  of  more  than  legal  in- 
terest for  the  forbearance  of  repayment,  yet  if  the  appearance 
of  a  loan,  and  forbearance  be  evaded,  or  concealed,  by  some 
artifice  contrived  for  that  purpose,  when  in  truth  it  was  such, 
the  law  will  equally  avoid  it;  for,  as  a  great  judge  has  observed, 
*'  where  the  real  truth  is  a  loan  of  money,  the  wit  of  man  can- 
not find  a  shift  to  take  it  out  of  the  statute."    The  legislature 
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has  fixed  the  rate  of  inieresfc  on  priDciples  of  policy  which  are 
at  least  as  powerful  now,  under  the  improvemeDt  of  the  state 
in  all  its  aspects,  government,  population,  manners,  and  com- 
merce, as  they  were  nearly  a  century  ago,  when  the  law  waa 
passed.  It  is  not  less  important  now,  than  it  was  then,  io  re- 
strain the  power  of  amassing  wealth  without  industry,  and  U> 
prevent  those  who  possess  money  from  sitting  idle,  and  fatten- 
ing on  the  toil  of  others.  It  is  not  less  important  to  prevent 
those  who  desire  profit  from  their  money,  without  hazard,  from 
receiving  larger  gains,  than  those  who  employ  it  in  undertak- 
ings attended  with  risk,  calculated  to  encourage  industiy,  and 
to  multiply  the  sources  of  public  prosperity.  Nor  is  it  less  im- 
portant to  facilitate  the  means  of  procuring  money  on  reason- 
able terms,  and  thereby  to  render  the  lending  of  it  more 
extensively  beneficial.  Hence,  courts  of  justice  ought  to  watch 
with  jealousy  against  any  attempt  to  evade  the  statute,  lest 
persons,  under  the  disguise  of  ordinary  dealings,  should  be  al- 
lowed to  obtain  more  than  legal  interest. 

I  have  availed  myself  of  the  very  full  and  able  discussion 
which  this  case  has  undergone  from  the  counsel  on  both  sides, 
and  of  the  authorities  and  illustrations  which  their  industry  and 
learning  have  furnished  the  court;  and  after  all  these  lights,, 
my  mind  has  settled  down  in  the  conviction  that  the  transac- 
tion now  before  us,  though  veiled  with  more  than  ordinary  pre- 
caution, and  so  dextrously  contrived  as  to  invest  it  with  a 
plausible  exterior,  is  in  truth  and  substance  a  shift  to  evade  the 
statute.  It  is  contended,  in  the  first  place,  that  this  was  a  fair 
sale  of  the  bond,  which  the  plaintiff  might  lawfully  purchase 
for  less  than  the  sum  due  upon  it,  and  afterwards  receive  the 
whole  amount  with  interest.  The  legality  of  such  a  sale  can- 
not be  questioned.  But  the  character  and  substance  of  this 
transaction  bespeak  it  to  be  a  loan  of  money,  although  the  par- 
ties constantly  speak  of  a  sale,  and  not  a  whisper  is  heard 
relative  to  a  loan.  But  if  it  had  been  a  sale  in  truth,  Arm- 
strong would  have  had  nothing  more  to  do  in  the  affiur  than  to 
receive  the  price  and  leave  Bufiin  to  obtain  the  money  as  he 
could  from  the  obligors.  The  money  was  to  be  raised  for  Arm- 
strong's benefit,  and  if  he  had  meditated  a  sale  of  the  bond  he 
would  undoubtedly  have  withheld  his  indorsement  But  by 
adding  that  to  the  bond,  he  undertook,  on  his  part,  to  repay  the 
money,  which  should  be  raised  on  it,  in  the  event  of  the  oblig- 
or's delinquency.  This  appears  to  me  the  unequivocal  char- 
acteristic of  a  loan;  that  the  money  is  in  all  events  to  be  repaid 
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^th  interest  by  the  borrower  himself,  or  out  of  his  fuDdn; 
except  in  the  casen  where  a  contingency  is  introduced  merely 
for  color,  and  for  the  purpose  of  avoiding  the  statu  e.  A  s;  le 
of  the  bond,  on  the  contrary,  would  have  left  no  recourse  to 
Baffin,  except  the  liability  of  the  obligors,  on  whose  credit 
alone  the  bond  would  have  been  purchased,  and  who  would 
have  received  no  part  of  the  price  which  he  had  paid  for  it. 

The  force  of  this  conclusion  is  attempted  to  be  weakened  by 
the  circumstance  that  there  was  no  communication  between 
Armstrong  and  Baffin;  and  that  the  latter  dealt  wholly  with 
Hallcome,  who  represented  himself  as  owner  of  the  bond.  But 
Hallcome  was  the  agent  of  Armstrong,  and  authorized  by  him 
to  create  a  privity  between  himself  and  any  person  to  whom  the 
1)ond  should  be  transferred.  And  the  law  looks  to  the  sub- 
Btonce  and  essence  of  the  contract,  to  the  plot  and  structure  of 
the  drama,  not  to  the  dramatis  personcB  ;  for  upon  no  other  prin- 
ciple could  it  have  been  decided  (as  in  Lowe  v.  WaUer,  Doug. 
735)  that  a  bill  of  exchange  given  upon  an  usurious  considera^ 
tion  is  void,  even  in  the  hands  of  an  indorsee,  for  valuable  con- 
sideration wfthout  notice  of  the  usury.  Is  the  plaintiff  in  this 
case  entitled  to  the  same  consideration  with  an  innocent  in- 
dorsee? Did  he  not  make  an  usurious  agreement  with  Hall- 
come, not  to  be  enforced  against  him,  it  is  true,  but  against  his 
principal,  Armstrong?  And  I  might  add  another  question, 
why  was  Hallcome's  indorsement  made  without  recourse  to 
himself?  It  is  said  in  the  case  cited  that  the  most  usual  form 
of  usury  was  a  pretended  sale  of  goods;  and  in  this  state  the 
most  usual  form,  and  that  by  which  the  statute  is  most  success- 
fully evaded,  is  a  pretended  sale  of  bonds  and  notes.  If  the 
statute  can  be  evaded  because  the  person  who  received  the 
money  represented  himself  as  the  owner  of  the  note,  when  ia 
truth  he  was  not,  and  he  by  his  indorsement  could  give  a  right 
of  recovery  against  others  which  could  not  be  had  against  him- 
self, then  nothing  would  be  more  easy  than  the  process  of  com- 
mitting the  offense  without  incurring  the  penalty.  But  if  it 
be,  as  the  sages  of  the  law  tell  us,  a  law  made  ''  to  protect  men 
who  act  with  their  their  eyes  open,  to  protect  them  against 
themselves,"  then  ought  the  construction  of  the  law  to  be  lib- 
eral enough  to  suppress  the  offense  in  whatever  garb  or  form 
it  may  appear;  more  especially  since  the  legislature  has  studi- 
oueAy  avoided  particularizing  specific  modes  of  usury,  because 
that  only  led  to  evasion,  but  to  enact  generally  that  no  shift 
should  enable  a  man  to  take  more  than  the  legal  interest  upon 
a  loan. 
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If  Hollcome  had  been,  in  truth,  the  owner  of  the  bond,  and 
had  bona  fide  sold  it  to  BufBn,  with  Armstrong's  indorsement, 
but  without  his  own,  the  transaction  might  have  been  sustained; 
for  in  that  case  there  would  have  been  no  stipulation  for  the 
repayment  of  the  money  by  the  borrower.     But  as  the  case 
stands,  Buffin's  title  is  vitiated  by  being  derived  through  Hall- 
C(»me'8  indorsement,  made  on  an  usurious  consideration.  Buffin 
could  not  recover  from  Hallcome  for  his  indorsement  was  with- 
out recourse.     Hallcome  could  not  recover  from  Armstrong, 
for  his  indorsement  was  without  consideration,  except  the  usu- 
rious one  which  was  paid  to  Hallcome  for  his  use;  nor  could 
Buffin,  in  a  suit  against  Armstrong,  protect  himself  by  those 
authorities  which  say  that  a  note  originally  good  shaU  not  be 
vitiated  by  a  subsequent  indorsement  that  is  usurious  (which  au- 
thorities, however,  have  been  overruled  by  later  cases,  cited  at 
the  bar),  because  here  the  suit  is  not  against  the  obligors,  but 
against  the  indorser,  who  indorsed  it  for  the  purpose  of  having  it 
<liscountedforhisown  use;  his  indorsement,  therefore,  was  a  new 
<:ontract.     The  opinion  of  a  late  distinguished  judge,  in  a  sister 
«tate,  is  so  applicable  to  this  view  of  the  question,  and  conveys 
mj  sentiments  so  much  more  perspicuously  than  I  could  myself 
express  them,  that  I  beg  to  quote  his  words:  "  I  take  it  to  be 
clear,  that  if  a  bill,  or  note,  be  made  for  the  purpose  of  raising 
money  on  it,  and  it  is  discounted  at  a  higher  premium  than  the 
legal  rate  of  interest,  and  where  none  of  the  parties  whose  names 
are  on  it,  can,  as  between  themselves,  maintain  a  suit  on  the 
bill  when  it  becomes  mature,  jDrovided  it  had  not  been  dis- 
counted, that  then  such  discounting  of  the  bill  would  be  usu- 
rious, and  the  bill  would  be  void:"  15  Johns.  56  [Munn  v.  (7am- 
mission  Co,,  8  Am.  Dec.  223].     The  same  question  again  oconn 
in  17  Johns.  17,  and  is  decided  the  same  way.     Every  position 
stated  in  the  opinion  quoted  applies  to  the  facts  of  this  case  so 
exactly,  that  it  may  be  said,  mvJUUo  nomine  dete  rekUio  narraiur. 
Upon  the  whole,  I  am  clearly  of  opinion  that  the  charge  of  the 
judge  was  perfectly  correct,  and  that  there  ought  not  to  be  a  new 
trial. 

Hall,  J.,  delivered  a  concurring  opinion. 

Hendbbson,  J. ,  concurred. 

That  a  Salb  or  a  Note,  with  the  seller^a  indorsement,  at  a  diiooiuil  .ex- 
ceeding the  legal  rate  of  interest,  though  effected  throng^  an  agent  vIm 
represents  himself  as  the  owner,  is  a  usurious  transaction,  ia  folly  approved 
in  the  North  Carolina  courts:  Janes  v.  Cannady,  4  Dev.  86;  McBlwee  v.  (^ 
Uns,  4  Dev.  &  B.  209;  Long  v.  GantUy,  Id.  313;  Simpaon  v.  FuUmwUert  IS 
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Ired.  3d4;  Collier  v.  KfvUl,  3  Dev.  30.  And  where  for  the  purpose  of  raising 
money,  one  person  makes  .an  accommodation  note  to  another,  who  transfers 
it  with  his  indorsement  to  a  third  person  at  a  usurious  discount^  the  note  ii 
Iidd  to  he  void,  notwithstanding  the  lender's  ignorance  of  the  arrangement 
betureen  the  original  parties.  But  where  a  bond  is  made  for  value  and  b<ma 
/ide^  and  the  obligee  sells  it  with  his  indorsement  at  a  discount  above  the  legal 
interest,  the  usurious  indorsement  passes  a  good  title  to  the  bond  as  against 
the  obligor:  Collier  v.  Kevill,  3  Dev.  30.  On  this  point,  see  Lhyd  v.  Keaefi, 
7  Am.  Dec.  256,  with  note.  If  a  broker  is  intrusted  with  a  note  for  sale  for 
the  purpose  of  raising  money,  and  transfers  it  to  one  who  pays  full  value  for 
it,  the  transaction  will  not  be  usurious  as  to  the  lender,  although  the  broker 
«aay  retain,  by  way  of  commission,  an  amount  exceeding  the  lawful  interest; 
Long  v«  Oantley,  4  Dev.  &  B.  313. 

An  Exchanos  of  Notes,  for  the  purpose  of  raising  money  at  unlawful 
in'^^rest,  is  a  usurious  transaction:  Dunham  v.  Ooulii,  8  Am.  Dec.  323.  The 
principle  running  through  all  the  cases  is  that  if  there  is  an  intent  to  evade 
the  statute,  the  transaction  will  be  deemed  usurious  whatever  form  it  may 
.assume.  The  intent  is  in  every  case  the  guide  to  a  correct  determination  of 
the  question  of  usury  or  no  usury:  Bearce  v.  Baretow,  6  Am.  Dec.  25,  with 
note;  see,  also,  WUkie  v.  Booeevelt,  2  Id.  149,  and  note;  Chadboum  v.  WaiU, 
<  Id.  100;  Bridge  v.  Hubbard,  8  Id.  86;  Warren  v.  Crabtree,  10  Id.  51;  ^iMir<- 
jwoul  v.  Payne,  Id.  228;  and  Bank  qf  Elizabeth  v.  Ayere,  cuUe,  535,  and  note. 
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la  Hawks,  Ul.j 

Pbdtxd  SzaTDTBS  07  AKOTHXR  Statb  are  not  evidence  of  the  laws  of  that 
state,  but  such  laws  must  be  proved  by  copies  duly  authenticated  under 
the  seal  of  such  state. 

• 

l2n>icTM£NT  for  deceit.  At  ibe  trial  the  judge  admitted  in  evi* 
•dence  a  printed  book^  entitled  ''  Revised  Code  of  the  Laws  of 
Virginia,"  to  prove  the  existence  of  a  certain  corporation.  The 
competency  of  this  evidence  was  the  only  question  presented. 

Gaston,  for  the  defendant,  cited  Cowp.  174;  1  P.  Wms.  431; 
2  East,  272;  Church  y.  Hubbard,  2  Cranch,  236,  237. 

Drew,  contra,  1  Dall.  462  et  seq,;  2  Hay,  174. 

By  Court,  Tatlob,  C.  J.  The  admissibility  in  evidence  of 
the  laws  of  another  state,  purporting  to  be  printed  by  public 
authority,  presents  a  question  which  has  frequently  occurred 
before  our  courts;  but  either  from  their  imperfect  organization 
before  the  establishment  of  the  supreme  court,  or  the  diversity 
of  opinion  entertained  by  different  judges  on  the  subject,  has 
not  received  an  authoritative  decision.  If  it  had  been  settled 
either  way  by  solemn  adjudication,  or  by  the  current  of  practice 
.running  in  one  channel,  we  should  be  very  unwilling  to  unsettle 
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what  is  understood  to  be  the  law  of  the  country.     But  we  are 
now  called  upon  to  say  whether  it  is  right  or  wrong,  according 
to  law;  and  upon  a  review  of  all  the  cases  and  opinions,  we 
think  the  printed  statute   book  of  Virginia  is  not  admissible 
in  evidence.     The  printed  statute  book  of  this  state  is  always 
received  in  evidence  as  to  public  acts,  because  it  is  pzesamed 
that  the  contents  of  it  are  already  lodged  in  the  minds  of  the 
citizens.    But  the  states,  although  united  under  a  federal  Lead, 
are,  as  to  their  local  laws,  as  distinct  from  each  other  as  any 
foreign  nations  can  be;  and  no   legal   presumption  can  exi^t 
that  the  judges  or  citizens  of  one  state  can  have  any  knowl- 
edge of  the  laws  of  another.     They  must,  in  short,  be  placed 
upon  the  same  legal  ground  with  foreign  laws;  and  then  the 
rule  applies  that  the  best  evidence  which  the  nature  of   the 
case  admits  must  be  produced. 

It  is  admitted,  that  in  point  of  fact,  it  would  be  a  matter  of 
great  convenience,  to  admit  the  printed  statute  books  of  those 
states,  which  confine  with  this,  and  that  the  risk  of  successful 
imposition,  would  be  too  great  for  any  man  to  encounter.  But 
the  rule  which  admits  such  evidence  as  to  one  state,  must  satisfy 
its  competency  as  to  all  states,  however  remote  from,  or  uncon- 
nected with  us,  in  social  or  commercial  intercourse,  and  this 
would  certainly  open  a  door  for  fraud  and  imposition.  We 
must  then  abide  by  the  law  which  regulates  the  authentication 
of  the  public  acts  of  another  state;  and  as  the  act  of  congress 
of  1790,  made  in  obedience  to  the  constitution,  has  super- 
seded the  common  law  on  this  subject,  it  is  essential  that 
every  law  of  another  state  offered  in  evidence  in  this,  should 
be  authenticated  by  having  the  seal  of  the  state  affixed  thereto; 
for  that  is  the  highest  evidence  of  authenticity.  The  case  cited 
from  1  Dallas,  would  be  entitled  to  great  respect,  if  the  decis- 
ion had  been  made  posterior  to  act  of  congress,  but  it  was  made 
when  congress  had  prescribed  no  mode  of  authentication.  Due 
faith  and  credit  are  certainly  to  be  given  to  the  acts,  etc.,  of  a 
sister  state,  but  the  question  is,  are  they  such  acts  ?  and  we  can 
adopt  no  better  mode  of  ascertaining  this,  but  the  one  pre- 
scribed by  congress.  On  this  ground,  therefore,  a  new  trial 
must  be  awarded. 


CouBTS  ABE  Presumed  to  know  the  Laws  under  which  th^aet»  ami 
which  they  are  constituted  to  administer,  not  oaily  becaaae  these  laws  are 
matters  of  general  notoriety,  but  from  the  very  necessity  of  the  case^  for 
without  presupposing  such  knowledge,  the  first  step  in  a  trial  conld  not  be 
taken.     Such  laws,  therefore,  need  not  be  proved,  but  the  court  is  said  to 
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take  "judicial  notice''  of  them:  1  GreenL  £▼.,  seo.  6;  1  Wharton  Ey.,  b60» 
286.  The  laws  which  are  thns  judicially  noticed  are:  1.  The  law  of  nations, 
irhich  is  recognized  by  the  courts  of  all  civilized  communities  from  considera< 
tions  of  international  policy:  Tlie  /Seatia,  14  WalL  170;  1  QreenL  Ey.,  sec 
•5;  2.  Domestic  statutes,  of  a  public  nature,  of  the  state  or  country,  within 
'whoee  jurisdiction  the  court  is  held:  Lane  v.  Harris,  16  Ga.  217;  State  t. 
Bailey,  16  Ind.  46;  HeatUm  v.  Cincinnati  etc.  R,  R,  Co,,  Id.  275;  Berdiner  v. 
fFaterloo,  14  Wis.  378;  Horn  v.  Chicago  etc,  R.  R.  Co,,  28  Id.  463;  Dolph 
T.  Barney,  5  Ore.  191;  StaU  v.  JarreU,  17  Md.  309;  Fiermm  v.  R€urd,  2  G. 
Oxeene,  235;  State  v.  O'Connor,  13  La.  Ann.  4S6;  Jewell  t.  Center,  25  Ala. 
498;  and,  3.  The  unwritten  or  common  law  of  such  state  or  country:  1 
OreenL  £t.  sec  5l 

I^ws  THAT  ABS  NOT  JiTDiciALLT  NOTICED,  and  therefore  require  to  be 
proTed,  are:  1.  Foreign  laws,  both  written  and  unwritten,  pubUo  and  pri- 
▼ute:  Chumasero  y.  Oitbert,  24  HI.  293;  Hyrmn  v.  Bayne,  83  Id.  256;  Pack- 
urd  V,  Hill,  2  Wend.  411;  Chanoine  v.  Fowler,  3  Id.  173;  Syme  v.  Stewart, 
17  La.  Ann.  73;  Otoen  v.  Boyle,  15  Me.  147;  Ocean  Ins,  Co,  y.  Fields,  2  Story, 
59;  Eastman  y.  Crosby,  8  Allen,  206;  Ames  v,  MeCamher,  124  Mass.  185; 
BiUingsleyY,  Dean,  11  Ind.  331;  Dainesev.  Hale,  91  U.  S.  (1  Otto)  13;  Moore 
▼.  Owynn,  5  Ired.  187;  Hooper  v.  Moore,  6  Jones  (N.  C),  130;  1  Whart  Ev., 
see.  300,  and  cases  there  cited;  2.  Domestic  statutes  of  a  priyate  nature: 
Iceland  y.  Wilkinson,  6  Pet.  317;  AUegfiany  y.  Nelson,  25  Pa.  St.  332;  State 
y.  JarreU,  17  Md.  309;  Ellis  y.  Eastman,  32  Gal.  447;  Atekinstm  R.  R,  Co,  y. 
Blaekshire,  10  Kan.  477;  Perry  v.  N,  0.  R,  R,  Co,,  65  Ala.  414;  McDonald 
▼.  Mobile  Life  Ins,  Co,,  66  Id.  468;  Hard  v.  City  qf  Decorah,  43  Iowa,  313; 
•nd,  3.  Ordinances  enacted  by  local  municipal  oi^ganizations:  6^an7t/»y.  Wells, 
S  Iowa,  286;  Furhman  v.  Mayor,  64  Ala.  263;  Oreen  v,  Indianapolis,  22  Ind. 
192;  S.  C.,  25  Id.  490;  and  also  those  yoluntary  regulations,  peculiar  to  min- 
ing camps,  known  as  "  miners'  laws:"  SuUivan  v.  Hese,  3  Col.  424.  It  is  to 
be  noted,  howeyer,  that  municipal  courts,  whose  duty  it  is  to  administer  the 
by-laws  or  ordinances  of  a  city  or  town,  are  required  to  take  judicial  notice  of 
such  laws  and  ordinances:  State  v,  Lieber,  11  Iowa,  407.  This  is  in  accordance 
with  the  general  principle  already  referred  to,  that  eyeiy  court  must  be  pre- 
sumed to  know  the  law  under  which  it  acts. 

The  FeDBBAL  CONSnTUTION  and  AMENDSfEKTS  AND  THE  PCJBLIO  AcTS  of 

congress  together  with  the  treaties  entered  into  between  the  general  goyem- 
ment  and  foreign  powers  are,  of  course,  judicially  noticed,  not  only  by  the 
United  States  courts,  but  by  the  courts  of  the  seyeral  states  and  territories, 
for  they  constitute  "  the  supreme  law  of  the  land,"  and  therefore  form  a  part 
of  the  domestic  jurisprudence  of  every  legal  tribunal  in  the  country:  Graves 
V.  Keaton,  3  Coldw.  8;  Dickenson  v.  Breeden,  30  111.  279;  Oooding  v.  Morgan, 
70  Id.  275;  Wright  y,  Hawkins,  28  Texas,"  452;  Papinv,  Ryan,  32  Mo.  21  j 
Semple  v.  Ilagar,  27  Cal.  163;  Buchanan  v.  Whitham,  36  Ind.  257;  Bird  y. 
State,  21  Grat.  800;  Mims  v.  SwaHz,  37  Texas,  13;  Morris  v.  Davidson,  4^1 
Oa.  361;  United  States  y.  Reynes,  9  How.  U.  S.  127;  Carson  v.  Smith,  5  Minn. 
78.  And  even  where  an  act  of  congress  relates  exclnsiyely  to  the  District  of 
Columbia  it  will  be  judicially  noticed  by  the  courts  of  the  seyeral  statess 
Baylys  y.  CJiubb,  16  Grat.  284. 

State  Laws  in  Federal  Courts. — ^The  laws  of  the  several  states  are  re* 
garded  by  the  courts  of  the  United  States  as  *'  domestic  "  and  not  "  foreign," 
and  are  therefore  judicially  noticed  in  those  courts  and  need  not  be  proyed: 
Owings  y.  HuU,  9  Pet  607;  Griffing  v,  Gibb,  2  Black,  519;  Railroad  Company 
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V.  Bank  of  Aahland^  12  Wall  226;  Jasper  v.  Porter,  2  McLean,  579;  Jone^ 
V.  Ilaya,  4  Id.  621;  Miller  v.  McQuerri/,  6  Id.  4C9;  Merrill  v.  X)aHwo«, 
Hempst.  663;  Bennett  v.  Bennett,  Deady»  299;  Srtuth  v.  TaUopoo^a  Co.,  2 
Woods,  674.  This  rule,  as  stated  by  Story,  J.,  in  Ovotngs  v.  Ilutl,  9  Pet. 
607,  is  foHnded  upon  the  fact  that  these  courts,  particularly  the  circuit  and 
aupreme  courts,  are  invested  with  jurisdiction  to  try  causes  arising  under  the 
laws  of  the  individual  states.  It  being  their  duty  therefore,  in  particular 
cases,  to  administer  state  laws,  they  are  necessarily  presumed  to  know  those 
laws.  In  Bennett  v.  Bennett,  Deady,  309,  the  doctrine  is  put  upon  the  broader 
ground,  that  in  the  view  of  the  national  courts,  "the  states  are  a  {lart  of  the 
general  government  and  territorially  within  its  jnri8<liction." 

In  taking  notice  of  the  laws  of  a  particular  state,  the  federal  courts  proceed 
upon  the  same  principles  as  the  courts  of  that  state.  Therefore  if,  aa  in  In- 
diana, the  courts  of  the  state  are  authorized  to  take  judicial  notice  of  private^ 
statutes,  the  national  courts  will  do  the  same  in  dealing  with  the  laws  of  that 
state:  Railroad  Company  v.  Bank  <f  AshLaiul,  12  WalL  226.  The  strict  ap- 
plication of  this  principle  might  seem  to  require  that  whenever  the  courts  of 
a  state  are  disabled  by  statute,  or  by  local  common  law,  from  taking  judicial 
notice  of  the  laws  of  a  sister  state,  the  federal  courts  should  be  under  the  same 
disability.  The  result  would  be  that  in  trying  a  cause  arising  under  the  lawa 
of  a  particular  state,  the  federal  courts,  like  the  state  courts,  could  only  take 
notice  of  the  laws  of  that  state.  This  would,  however,  lead  to  the  absurd 
consequence  that  the  judicial  knowledge  of.  the  court  would  vary  witli  the 
venue  of  the  causes  which  it  was  called  upon  to  try.  In  hearing  a  case  from 
California  the  court  would  be  presumed  to  know  the  laws  of  California*  while 
in  hearing  a  case  from  some  other  state  the  laws  of  California  would  be  pre- 
sumed to  be  wholly  imknown  to  it  But  judicial  knowledge  rests  on  no  such, 
shifting  foundation,  nor  is  it  liable  to  such  violent  lapses  of  memory. 

Laws  of  Sister  States,  how  Regarded. — The  prevailing  doctrine  of  the 
state  courte  is  that  the  several  states  are  so  far  independent  of  each  other 
tliat,  except  so  far  as  it  is  othen^'ise  provided  in  the  federal  constitution, 
their  mutual  relations  arc  *' those  of  foreign  states  in  close  friendship.-"  t 
Greenl.  £v.  sec.  489.  Hence  the  laws  of  each  state  are  regarded  as  '^foreign** 
and  not  "domestic"  laws,  in  the  courts  of  the  other  states,  and,  therefore,  are 
not  judicially  noticed,  but  require  to  be  proved:  Rape  v.  Heaton,  9  Wise.  32S; 
Woodbridge  v.  Austin,  4  Am.  Dec.  740;  6tate  v.  Stade,  1  D.  Chip.  303;  Territt 
V.  \Voodrv^\  19  Vt  1S2;  MUUr  v.  Avery,  2  Barb.  Ch.  582;  RippU  v.  Ripple^ 
1  Ilawle,  380;  Bailey  v.  McDowell,  2  Harring.  34;  Irving  v.  McLean^  4  Biackf. 
52;  Comparet  v.  Jernegan,  5  Id.  375;  Rothrock  v.  Perkinson,  61  Ind.  39;  Ma^son 
V.  IVaeh,  1  Breesc,  15;  Jlyman  v.  Bayne,  83  111.  256;  KeldtrlwuM  v.  Savelaud, 
1  BradweU,  65;  Carey  v,  Cincinnati  etc.  R,  R.  Co.,  6  Iowa,  357;  Taylor  y.  Ran* 
yan,  9  Id.  522;  BriinJiall  v.  Van  Campen,  8  Minn.  13;  lloyt  v.  KcSril,  13  Id. 
390;  Cook  v.  WiUon,  Litt.  Sel.  Cos.  437;  Dorse y  v.  Dorsey,  5  J.  J.  Marsh,  280; 
W/iitasidtsv,  Poole,  9  Rich.  (S.  C),  68;  Simmsx.  SoutJiemEx.  Co., 38 Ga.  l.:9; 
Mobile  etc,  R.  R,  Co,  v.  IVliUney,  39  Ala.  468;  Kline  v.  Baker,  99  Mass.  253;  Elp 
v.  James,  123  Id.  36;  Amts  v.  McCamber,  124  Id.  85;  Ilazlelon  v.  VaUntine, 
113  Id.  472;  Shed  v.  Augustine,  14  Kou.  282.  The  contrary  has  occasionally 
been  held:  Middlehury  College  v.  Cheney,  1  Vt.  3o6;  JlerschfeUi  v.  Dtxel^  12 
Ga.  582;  Foster  \.  Taylor,  2  Overt.  191.  It  ia  now  provided  by  statute  in 
Tennessee  that  the  superior  courts  of  that  state  shall  take  judicial  notice  of 
the  laws  of  her  sister  states:  IJobbs  v.  M.  iL'  C,  R.  R.  Co,,  9  Heisk.  873. 

In  several  cases  an  important  modification  has  been  engrafted  on  the  rule 
requiring  proof  of  the  laws  of  one  state  in  the  courts  of  another.     It  was  de> 
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dded  in  State  v.  ffinehman,  27  Pa.  St.  479,  that  where  a  judgment  obtained 
in  one  state  is  pleaded  in  the  courts  of  another,  the  court  in  which  it  is  sa 
pleaded  will  take  notice,  without  proof,  of  the  laws  of  the  state  from  which 
the  allied  record  comes.  This  doctrine  is  based  upon  the  provision  iu  the 
constitution  of  the  United  States,  requiring  '* full  faith  and  credit"  to  bo 
given  to  the  judicial  proceedings  of  one  state  in  the  courts  of  another.  In 
the  c.'we  just  cited,  it  was  said  that  as  the  determination  reached  by  tho 
courts  of  one  state,  in  giving  effect  to  a  judgment  of  a  sister  state  is  subject 
to  revision  by  the  supreme  court  of  the  United  States,  and  as  that  court  will 
take  judicial  notice  of  the  laws  of  the  state  where  the  judgment  was  pro* 
nonnced,  the  court  below  ought,  for  the  sake  of  uniformity,  to  do  the  same 
thing.  The  court  said:  **It  would  be  a  very  imperfect  and  discordant  ad- 
ministration for  the  court  of  original  jurisdiction  to  adopt  one  rule  of  decis- 
ion, while  the  court  of  final  resort  was  governed  by  another;  and  hence  it 
follows  that  in  questions  of  this  sort  we  should  take  notice  of  the  local  laws- 
of  a  sister  state  in  the  same  manner  the  supreme  court  of  the  United  Statea 
would  do  on  a  writ  of  error  to  our  judgment."  t)ther  cases  supporting  thia 
doctrine  are  Paine  v.  Sdieneetady  Ins.  Co.,  11  K.  I.  411;  BiUeher  v.  Bank  oj 
BrownwUle,2KaiL  70;  Dodge  v.  Coffin,  15  Id.  277;  Bae  v.  Hulbert,  17  liL 
572.  It  was  laid  down  as  a  general  rule  in  CarpetUer  v.  J^exter,  8  WalL  513, 
that  where  one  state  recognizes  an  act  done  under  the  laws  of  another,  it 
will,  so  far  as  necessary,  take  judicial  cognizance  of  those  laws.  This  prin- 
ciple, which  seems  to  be  obvious,  covers  the  cases  just  cited.  Certainly,  a. 
court  cannot  give  effect  to  a  judgment,  or  recognize  it  as  a  judgment,  witliout 
taking  notice  of  the  law  under  which  it  was  obtained. 

A  further  modification  of  the  rule  that  the  laws  of  a  sister  state  must  be 
proved,  and  will  not  be  judicially  noticed  in  a  state  court,  is  that  where  one 
state  is  carved  out  of  territory  formerly  within  the  jurisdiction  of  another, 
the  laws  of  the  latter,  prior  to  the  separation,  are  reganied  by  the  courts  of 
the  former  as  forming  part  of  their  domestic  jurisprudence,  and  do  not  re- 
quire proof.  Thus  the  courts  of  Kentucky  take  judicial  notice  of  tho  laws 
of  Virginia  existing  before  the  former  state  became  independent  of  the  latter; 
Delano  v.  JopUng,  1  Lit.  417.  So  laws  of  Kansas  formerly  operative  in  ter- 
ritory now  included  in  Colorado,  are  judicially  noticed  by  the  tribunals  of 
the  latter  state:  CrandaU  v.  Sterling  Oold  Mining  Co.,  1  CoL  106.  The  same 
principle  applies  where  the  territory  included  in  a  state  was  originally  sub- 
ject to  tho  jurisdiction  of  a  foreign  nation:  Doe  v.  Ealava,  11  Ala.  102S; 
Chouteau  v.  Pierre,  9  Mo.  3:  Ott  v.  Soulard,  Id.  573;  United  States  v.  Turnt^r, 
11  How.  U.  S.  663;  Ocean  Ins,  Co.  v.  FUlds,  2  Story,  59. 

Foreign  Laws  are  Matters  of  Fact,  and  their  provisions  are  enforced 
by  domestic  tribunals,  not  because  they  are  laws  iu  the  strict  sense,  but  be- 
cause contracts  made  under  them  are  presumed  to  have  been  made  with  ref- 
erence to  them,  and  they  have  thus  become  parts  of  such  contracts.     Tlicir 
controlling  effect  is  like  that  of  usa>;es  or 'general  customs.     It  is  only  upon 
this  principle  that  they  require  proof  at  all,   for  if   they  were  recognized 
strictly  as  laws  they  would  not  need  to  be  proved.     The  evidence  of  them 
proceeds  entirely  upon  this  assumption:  Dainese  v.  Hale,  91  U.  S.  (1  Otto> 
13.     And  this  equally,  whether  they  are  the  laws  of  a  foreign  nation  or  of  a 
sister  state:    TerriU  v,   Woodrvf,  19  Vt.   182;  Taylor  v.  Boardman,  25  Id. 
d81;   Packard  v.  Hill,  2  Wend.  411;    Chanoine  v.  Fowler,  3  Id.  173;   Ely  v. 
James,  123  Mass.  36.     And  because  they  are  facts  and  not  laws,  they  require- 
to  be  pleaded  as  well  as  proved,  if  they  constitute  the  foundation  of  the 
claim  or  defense:  Irving  v.  McLean,  4  Blackf.  52;  Mason  v.  fKosA,  1  Breese^ 
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15;  Carey  Y,  Cincinnati  etc  S.  B.  Co,,  5  Iowa,  357;  Taylor  y.  Runyati^  9  Id. 
522;  ff(^  V.  McNeil,  13  Minn.  390;  Beauchamp  v,  Mudd,  Hardin,  163;  Coct- 
reti  V.  OurUy,  26  AL  405;  Hyman  v.  Bayne^  S3  IlL  256. 

Question'  tob  Just, — ^It  follows  from  the  very  principle  npon  which  prool 
of  foreign  laws  Ib  required,  that  sach  proof  should  be  addressed  to  the  jury 
and  not  to  the  court.  It  is  the  proTince  of  the  jury  to  determine  these  facts 
just  as  they  determine  the  other  facts  of  a  case:  Charlotte  v.  Chouteau,  33 
Mo.  194;  De  Sobry  y.  De  LaiBtre,  3  Am.  Deo.  535;  BrackeU  t.  Norton,  4 
ConzL  517;  Hempstead  y.  Beed,  5  Id.  480;  Monroe  y.  DougloM,  5  N.  T.  44; 
Ilazleton  y.  Valentine,  113  Mass.  472,  478;  Ames  y.  McCamber,  124  Id.  8& 
As  a  corollary  to  this  proposition  it  results,  also,  that  the  finding  of  the  jury 
on  this  question  (or  of  the  judge,  if  the  caiise  is  tried  without  the  interreii- 
tion  of  a  jury)  cannot  be  reyised  by  an  appellate  court:  Sheffield  y.  OtU,  107 
Mass.  282;  Ames  y.  McCamber,  124  Id.  85;  Taylor  y.  Boardman,  25  Vt.  581. 
The  business  of  the  court  is  simply  to  adyise  the  jury  as  to  the  proper  oon- 
stniction  and  application  of  ^e  laws  when  proyed:  Jonee  y.  Laney,  2  Texas, 
342;  Ely  y.  James,  123  Mass.  36.  Judge  Story,  howeyer,  seemed  to  hold 
the  opinion  that  the  proof  in  such  cases  should  be  addressed  to  the  court: 
Story  on  Confl.  of  Laws,  sec.  638;  and  it  has  been  so  decided  in  seyeial 
cases:  Piekard  y.  Bailey,  26  N.  H.  152;  HaU  y.  Coatello,  48  Id.  176.  And  in 
Dan/orth  y.  Beynolds,  1  Vt.  259,  while  it  was  conceded  that,  generally,  the 
question  was  one  for  the  determination  of  the  jury,  yet  it  was  held  that 
where  the  fact  to  be  proyed  from  the  foreign  law  was  within  the  proyince  of 
the  court,  as  where  it  was  claimed  that  the  caption  of  a  deposition  waa  not 
in  accordance  with  the  foreign  law,  the  court  might  properly  decide  as  to  the 
existence  and  proyisions  of  such  law.  See  on  this  question,  1  Whart.  on  Ey., 
sec.  303. 

Method  of  Proof. — The  rule  of  the  common  law  was  that  foreign  law% 
whether  written  or  unwritten,  were  to  be  proyed,  like  other  facts,  by  the 
oaths  of  witnesses:  Sussex  Peerage  case,  11  C.  &  F.  85;  Baron  De  Bordes*  case, 
8  Ad.  &  £1.  (N.  S.)  208;  or,  in  the  case  of  a  statute,  by  an  exemplification  of 
a  copy  under  seal,  or  by  a  sr^'om  copy:  Ermis  v.  Smitlt,  14  How.  400.  The 
principle  upon  which  the  courts  proceed,  howeyer,  in  this  matter  is,  that  the 
best  evidence  of  which  the  case  will  admit  shall  be  produced:  Church  y.  Ifulh 
hart,  2  Cranch,  187. 

In  accordance  with  this  principle,  it  has  come  to  be  the  practice  of  many 
of  the  state  courts  in  the  United  States  to  admit  proof  of  the  statute  law  of  a 
sister  state,  by  books  printed  under  the  authority  of  such  state;  not  only  be- 
cause  this  is  generally  the  most  convenient,  but  because,  as  a  matter  of  fact, 
this  method  of  proof  is  more  satisfactory  even  than  a  certified  copy.  Tins 
moilo  of  proving  such  statutes  has  been  established,  either  by  a  course  of  de- 
cisions or  by  legislative  enactment,  in  perhaps  a  majority  of  the  states:  Emery 
V.  Berrt/,  28  N.  H.  473;  Thompson  v,  Musser,  1  Dall.  458;  Thomas  y.  Davis,  7 
B.  Mon.  227;  Baynham  v.  Canton,  3  Pick.  293;  Biddis  v.  Jarne^  6  Am.  Dea 
430;  Mullen  v.  Morris,  2  Pa.  St,  85;  Clanlon  v.  Barnes,  50  A1.260;  Clarke  y. 
Bank  of  Mississippi,  10  Ark.  516;  Barkman  v.  Hopkins,  11  Id.  157;  Allen  r. 
Watson,  2  Hill,  (S.  C.)  319;  Statfi  v.  Abbey,  29  Vt  60;  Woodbridgev.  Austin, 
4  Am.  Dec.  740;  Simmji  v.  Southern  Esepresa  Co.,  38  Ga.  129;  Anderson  y. 
Folger,  11  La.  An.  269;  Rothrock  v.  Perkinson,  61  Ind.  39;  Hunt  y.  Johnson, 
44  N.  Y.  40;  Bradley  v.  West,  60  Mo.  34.  It  was  said,  however,  in  Bayn^ 
ham  v.  Canton,  3  Pick.  293,  and  in  several  other  cases  above  cited,  that  thti 
rule  did  not  apply  to  the  laws  of  foreign  nations.    But  it  was  ruled  othi 
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ill  EnnU  t.  StnUh^  14  How.  400;  where  it  was  alao  decided  that  the  mode  of 
authentication  of  the  ttatntea  of  a  sister  state  provided  by  the  act  of  congress 
of  May  26,  1790,  was  not  exclusiTe  of  other  methods  of  proof.  The  rule  laid 
down  in  the  principal  case  exolnding  such  evidence  even  as  to  the  laws  of 
aister  states,  is  supported  by  a  number  of  decisions:  Canfield  v.  Squire^  I  Am. 
Dec  71;  Packard  v.  HiU,  2  Wend.  411;  Bailey  y.  McDoweU,  2  Barring.  341; 
Van  Butkirk  v.  Afulochf  3  Harrison,  184.  It  is  now  provided  by  statute  in 
North  Carolina  that  the  law  of  a  sister  state  may  be  proved  by  a  certified 
copy,  under  the  seal  of  the  secretary  of  state  of  North  Carolina,  taken  from 
the  copy  of  the  laws  of  such  sister  state  deposited  in  his  office,  or  in  the  state 
library:  Battle's  Bevisal,  p.  386;  State  v.  Cheek,  13  Ired.  114. 

The  TThwrittek  ob  Common  Law  of  a  sister  state  or  foreign  nation  may 
be  proved  by  the  oral  testimony  of  witnesses  who  are  learned  in  the  law  of 
such  state  or  nation:  Ennia  v.  Smith,  14  How.  (U.  S.)  400;  Woodbridge  y, 
Aiutin,  4  Am.  Dec  740;  TerrUt  v.  Woodruff,  19  Vt  182;  MeRae  v.  MaUoon, 
13  Pick.  53;  Barkman  v.  Hopkins,  11  Ark.  157;  Greawns  v.  Davis,  9  Iowa, 
219;  Crqfts  v.  Clark,  38  Id.  237;  Walker  v.  Forbes,  31  Al.  9;  or  by  printed 
copies  of  reports  of  the  decisions  of  its  courts:  Ames  v.  McCamber,  124  Mass. 
85;  BUUngsley  v.  Dean,  11  Ihd.  331;  McDeedv.  McDeed,  67111.  545;  KermoU 
▼.  Ayer,  11  Mich.  181;  Tryon  v.  Rankin,  9  Texas,  595. 

It  is  oeneballt  presumed  by  the  courts  of  one  state,  in  the  absence  of 
proof  upon  the  subject,  that  the  law  of  a  sister  state  is  similar  to  that  of 
their  own,  and  that  the  common  law  prevails  there:  Rape  v.  Heaion,  9  Wis. 
328;  Sherrill  v.  Hopkins,  I  Cow.  103;  Monroe  v.  Douglass,  1  Sold.  447; 
BrtmltaU  v.  Van  Campen,  8  Minn.  13;  Kewton  v.  Cocke,  10  Ark.  169;  Seci- 
horn  V.  Henry,  30  Id.  469;  MaHm  v.  Hatard  Powder  Co,,  2  CoL  696; 
Johnwn  v.  Chambers,  12  Ind.  102;  McAnaUy  v.  O'Neal,  56  Al.  299;  Wharton 
«n  Ev.,  sec  314.  But  this  presumption  as  to  the  existence  of  the  common 
law  in  another  state,  is  not  extended  to  the  Cherokee  nation:  Du  Vail  v. 
Marshall,  30  Ark.  230. 

Pbivatb  DoMBsno  Statutes  which  require  to  be  proved,  are  usually  in  the 
nature  of  legislative  contracts  with  particular  individuals,  and  do  not  affect 
many  persons.  But  a  statute  will  not  be  deemed  private  merely  because  it 
extends  only  to  particular  localities  or  classee  of  persons.  '*  To  constitute  a 
srtatnto  a  public  act,  it  is  not  necessary  that  it  should  extend  to  all  parts  of 
the  state.  It  is  a  public  act  if  it  extends  equally  to  all  persons  within  the 
territorial  limits  described  in  the  statute:"  Levy  v.  State,  6  Ind.  282;  Pierce 
V.  Kimball,  9  Greenl.  54.  Hence,  acts  incorporating  cities  and  villages  are 
regarded  as  public  laws:  People  v.  Potter,  35  CaL  110;  Hard  v.  City  qf 
Deeorafi,  43  Iowa,  313;  Village  of  Winooski,  49  Vt  282;  Stier  v.  Oskaloosa, 
41  Iowa,  353;  Fauntleroy  v.  Hannibal,  1  Dillon,  118;  Bowie  v.  City  qf  Kansas, 
51  Mo.  454;  Smither  v.  Floumoy,  47  Ala.  345;  Hawthorne  v.  Hoboken,  32  N. 
J.  L.  172;  and  many  other  acts  of  a  merely  local  character:  Oriswold  v.  Gat- 
lop,  22  Conn.  208;  Ross  v.  Reddkk,  1  Scam.  73;  Hammond  v.  Inioes,  4  Md. 
138;  StoJte  v.  DeUsdenier,  7  Texas,  76;  Bevans  v.  Baxter,  23  Ark.  387; 
Meshke  v.  Van  Doren,  16  Wis.  319. 
Am.  Dao.  Vol.  XI~60 
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Graves  v.  Carter, 

[2  Hawx»,  676.] 

Parol  Evxdxnob  Contbadictino  Deed.— An  acknowledgment,  in  a  deed,  of 
peyment  of  the  conudexation,  cannot  be  contradicted  by  paroL 

AssTTMPSiT  to  recover  the  balance  of  the  purchase-money  of  a 
certain  tract  of  land  sold  by  the  plaintiff  to  the  defendant.  At 
the  trial  the  plaintiff  gave  in  evidence  his  deed  to  the  defend- 
ant for  the  said  premises.  The  deed  contained  a  recital  thi^,. 
for  and  in  consideration  of  the  sum  of  two  thousand  five  hun- 
dred and  thirty-eight  dollars  to  him  in  hand,  paid  by  the  de- 
fendant, *'  the  receipt  whereof  is  hereby  acknowledged,"  he, 
the  plaintiff,  bargained  and  sold  to  the  defendant,  etc.  The 
plaintiff  was  permitted  by  the  court  below,  contrary  to  the 
objection  of  the  defendant,  to  prove  by  parol  that  a  part  of  the 
consideration  had  not  been  in  fact  paid.  A  verdict  was  re- 
turned for  the  plaintiff,  and  the  case  was  argued  in  this  court 
on  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted. 
The  only  question  considered  by  the  court  was  the  admissibility 
of  the  parol  evidence  as  to  nonpayment  of  the  consideration. 

Murphy,  for  the  defendant,  cited  to  that  point  Brocket  v.  Fos- 
cue,  1  Hawks,  64;  BourUrte  v.  Jacob,  2  Taun.  141. 

Buffin,  contra,  cited  31cCnUh  v.  Simons,  16  Yes.  jon.  330; 
Sugden  on  Vendors,  886. 

By  Court,  Tatlob,  C.  J.  The  case  of  Brocket  v.  Foscwe, 
wherein  this  point  occurred,  was  decided  in  conformity  with  the 
clear  rule  of  law,  that  parol  evidence  shall  not  be  received  to 
contradict  a  deed;  and  however  reluctant  the  court  may  be  to 
apply  a  rule  which  produces  injustice  in  the  particular  case,  yet 
the  community  is  benefited  upon  the  whole  by  an  adherence  to 
the  law.  In  addition  to  the  authorities  cited  in  that  case,  may 
be  added  BourUree  v.  Jacob,  2  Taunt.  141,  where  it  was  held 
that  in  an  action  for  money  had  and  received,  if  the  defendant 
shows  a  deed  of  assignment  of  the  money  to  himself,  and  a  re- 
ceipt for  the  consideration-money  indorsed,  it  is  a  good  dis- 
charge, though  there  is  a  strong  evidence  of  suspicion  that  the 
consideration  is  falsely  recited,  and  that  the  money  never  was 
paid.  Though  in  a  court  of  equity,  the  vendee,  who  pays  no 
part  of  the  purchase-money,  will  be  considered  as  a  trustee; 
yet,  in  law,  the  receipt  cannot  be  got  over,  unless  it  is  merely 
fraudulent:  Henderson  v.  WUd,  2  Campb.  561.  There  most  be 
a  new  trial. 
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As  TO  THx  ADMissmLZTT  07  Pasol  Etidencb  conoeming  the  oonaidera- 
tion  of  a  deed,  aee  note  to  Schermerhom  v.  Vanderhetfden,  3  Am.  Dec  306; 
Sneed  v.  Hooper,  5  Id.  691;  Harvey  v.  Alexander,  10  Id.  519;  Bowen  t.  Bell, 
ante^  286;  and  O^Neale  v.  Lodge,  1  Id.  377,  with  note,  where  a  contrary  doc- 
trine to  that  of  the  principal  case  is  established.  In  the  note  to  Schermer- 
hom y.  Vcmderheyden,  3  Am.  Dec.  306,  it  is  shown  to  be  the  general  rale 
that,  where  a  deed  recites  a  consideration  and  acknowledges  payment  of  it, 
parol  evidenoe  is  admissible  to  prove  a  greater  or  less  or  different  considera- 
tion, or  that  no  consideration  at  all  was  in  fact  paid. 


Daniel  v.  MoRae. 

[2  Hawkb.  690.] 

Acxx>MMODATiON  Inbobsebs  on  a  note  for  the  benefit  of  a  third  person,  where 
there  is  no  special  agreement  between  each  indorsers,  and  neither  is  ben- 
efited, are  co-sareties  and  entitled  to  contribution,  as  against  each  other, 
thongh  their  indorsements  were  made  at  different  times. 

EvxBT  iNDOBSEMiarr  13  Prima  Facib  Eyidbncs  of  the  purchase  of  a  note^ 
but  the  contrary  may  be  shown. 

Bnx  for  an  injanction  against  the  enforcement  of  a  judgment 
obtained  by  the  defendant  against  the  plaintiff  at  law.  The 
facts  were:  The  plaintiff  indorsed  a  certain  note  for  the  aocom* 
modation  of  one  Lucas,  to  enable  him  to  obtain  money  on  it  at 
a  certain  bank.  The  note  was  redelivered  to  Lucas,  who  sub- 
sequently induced  the  defendant  also  to  indorse  it  for  his  ac- 
commodation, the  rules  of  the  bank  requiring  two  indorsers. 
There  was  no  communication  between  the  plaintiff  and  defend- 
ant, and  neither  of  them  was  benefited  by  the  note.  At  ma- 
turity the  note  was  protested  for  nonpayment,  and  was  paid  by 
the  defendant,  who  then  sued  the  plaintiff,  as  prior  indorser,  to 
tecover  the  amount.  The  plaintiff  paid  the  agent  of  the  de- 
fendant one  half  of  the  principal  and  interest,  and  insisted 
that  he  was  not  liable  for  the  remainder;  and  it  was  agfreed  be- 
tween the  attorneys  of  the  parties  that  the  action  at  law  should 
proceed  to  determine  the  plaintiff's  liability  for  more  than  one 
half  the  note,  and  that  said  action  should  await  the  determina- 
tion of  another  then  pending  in  the  supreme  court,  involving  a 
similar  question.  Notwithstanding  this  agreement,  the  defend- 
ant, in  the  absence  of  the  plaintiff  and  his  attorneys,  who  had 
made  the  arrangement,  took  judgment  in  the  action  against  the 
plaintiff,  the  plaintiff  being  ignorant  of  the  fact  until  after  the 
adjournment  of  the  court,  and  execution  was  issued  thereon, 
when  the  plaintiff  filed  this  bill.  It  appeared  also  that  the 
piftintiff  had  taken  an   assignment  of  part  of  the  property 
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of  Lucas  to  secure  Lim,  but  he  alleged  in  bis  bill  that  he 
doubted  his  title  and  was  ignorant  of  the  value  of  the  prop- 
erty, but  that  he  always  had  been  and  still  was  willing  to  allow 
the  defendant  his  share  of  the  benefit  of  the  assignment. 

Biiffin,  for  the  plaintiff,  cited  Deering  v.  Earl  of  Winch^aea, 
2  Bos.  &  P.  270;  Ex  parte  MdrshaU,  1  Atk.  129;  Ex  parU 
Crisp,  Id.  135;  Paraona  v.  Briddock,  2  Vem.  608;  Wrighi  ▼. 
Mosely,  11  Yes.  22;  Cheesebrough  v.  Millard,  1  Johns.  Ch.  413 
[7  Am.  Dec.  494];  Stevens  v.  Cooper,  Id.  430  [7  Am.  Deo. 
499];  Hayes  y.  Ward,  4  Id.  129  [8  Am.  Dec.  554];  CUmm  ▼. 
Morris,  10  Johns.  524;  Ghitty  on  Bills,  91;  Herrick  t.  CarTnan, 
16  Johns.  224;  Ex  parte  Turner,  8  Yes.  jun.  243;  Ex  parte 
.  Bushforth,  10  Id.  416,  418. 

JSeawell,  contra. 

^Hall,  J.    The  facts  in  this  case  are  bat  few.     The  question 
^is,  whether  Daniel  is  boand  to  pay  the  full  amount  which  the 
.note  given  by  him  to  Lucas  calls  for,  or  only  a  moiety  of  that 
sum.     I  think  the   same  principles    should  govern  the    case 
■  as  if  it  was  decided  in  a  court  of  law;  because  the  reason  why 
this  court  assumes  jurisdiction  is  that  Daniel,  owing  to  par- 
ticular circumstances,  did  not  make  a  defense  at  law. 

When  the   note  was  given  to   Daniel  there  was  no  obliga- 
tion on  Lucas  to  pay  it,  because  it  was  given  on  no  conmdera* 
>  tion; .  the  same  remark  may  be  made  when  it  was  indorsed  by 
.  Daniel  to  McBae.     McBae  could  not  have  effected  a  reooveiy 
;  against  Daniel,  because  he  had  given  nothing  for  it;  nor  was 
I  there: any  liability  upon  auy  person,  after  the  indorsement,  for 
^accommodation  made  by  McBae,  until  it  was  accepted  by  the 
''bank,  and  by  them  discounted.     At  that  time  Lucas  became 
absolutely  bound  to  pay  it^  and  both  McBae  and  Daniel  became 
securities  for  him.    Lucas  became  bound  because  he  had  re- 
ceived the   money  from  the  bank,   and  McBae   and   Daniel 
became  bound  as  his  securities,  because  he  received  it  by  their 
•  means  and  at  their  request.     When  McBae  paid  the  debt  to 
the  bank  he  paid  it  as  the  security  of  Lucas.     Had  he  pur* 
V  chased  the  note  from  Daniel  for  value,  and  then  indorsed  it  to 
the  bank  for  value,  and  had  either  he  or  Lucas,  by  his  con- 
sent, received  the  money  raised  upon  it,  and  then  Lucas  hid 
/failed,  and  he  had  been  obliged  to  pay  the  money  due  to  the 
bank,  there  could  be  no  doubt  but  he  could  recover  the  full 
amount  against  Daniel.      There  would  be  the  same  result  if 
,he  had  paid  for  the  note  to  Lucas  by  the  consent  of  DanieL 
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In  either  of  these  cases  he  would  haye  had  a  remedy  upon 
Daniers  indorsement  for  full  indemnity,  and  this  remedy  would 
be  authorized  by  the  well  known  rules  of  law  established  in  the 
mercantile  world,  with  regard  to  bills  of  exchange  and  nego- 
tiable papers.  I  admit  that  the  form  of  the  note  aud  the  in- 
dorsements on  it,  without  going  further,  would  lead  to  the  same 
remedy.  Every  indorsement  is  a  prima  facie  evidence  of  a  pur- 
chase of  the  note,  but  the  contrary  may  be  shown. 

In  the  present  case,  it  appears  that  McEae  gave  nothing  for 
the  note,  and  when  he  indorsed  it,  he  stood  in  the  same  situa- 
tion with  Daniel;  it  never  had  belonged  to  either  of  them  when 
the  bank  discounted  it,  and  paid  the  luoDey  4^o  Lucas;  it  was  in 
their  hands  evidence  of  a  debt,  both  against  the  maker  and  the 
indorsers,  and  they  had  their  remedy  accordingly.  If  either 
indorser  paid  it,  he  had  a  remedy  against  Lucas  for  the  full 
amount,  but  against  the  other  indorser  for  a  moiety  only,  and 
that  upon  a  principle  of  justice  and  equity,  that  as  they  both 
stood  in  the  same  situation  as  co-sureties,  there  could  be  no 
reason  why  one  should  be  compelled  to  bear  a  greater  burden 
than  the  other;  their  indorsements  were  both  gratuitous,  and 
on  that  account,  when  made  a  priua  or  posterius,  gave  no  rule  of 
liability.  It  may  be  further  observed,  that  bad  not  McEae,  or 
some  other  person,  indorsed  the  note,  Daniel's  liability  would 
have  never  happened,  for  the  bank  would  not  receive  it  without 
another  indorser. 

It  is  said,  that  in  a  case  similar  to  the  present,  the  court,  in 
giving  judgment  for  the  plaintiff,  relied  upon  the  cases  of  Smith 
V.  Knox^  3  Esp.  46,  and  Charles  v.  Marsden,  1  Taunt.  224.  I 
allude  to  the  case  of  Brown  v.  Moil,  7  Johns.  361.  In  both  those 
cases  the  plaintiffs,  the  indorsees,  were  purchasers  of  the  bill 
for  valuable  consideration:  that  was  not  the  case  here.  McEae 
paid  nothing  for  the  note,  until  he  paid  the  debt  due  the  bank 
as  security  in  consequence  of  his  indorsement  for  the  accom- 
modation of  Lucas.  There  can  be  no  doubt  but  that  the  trans- 
action may  be  looked  at  as  it  really  happened:  15  East,  222; 
Wright  v.  Latham,  3  Murphey. 

Hendebsox,  J.  This  bill  presents  the  question,  is  McEae  the 
co-flurety  of  Daniel  for  Lucas,  or  supplemental  only  ?  If  he  is 
the  former,  Daniel  is  entitled  to  relief;  if  the  latter,  he  is  not. 
Oo-sureties  are  those  who  have  assumed  the  same  obligation, 
equal  in  all  their  liabilities;  supplemental  securities  are  those 
who  have  come  in  aid  of  the  former.  We  are  not  precluded  by 
the  nature  of  the  indorsement  from  examining  the  transact  ion 
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as  it  really  is,  it  affording  only  prima  /acie  evidence  of  the  nat- 
ure and  order  of  the  liabilities  of  the  different  persons  whose 
names  appear  upon  the  note;  to  prove  this,  authorities  need  not 
be  cited.  The  discussions,  which  daily  arise  in  our  courts  of 
justice  upon  accommodation  notes  and  bills,  prove  sufficiently, 
that  the  mercantile  order  of  liability  is  only  prima  facie  evidence, 
and  in  fact  may  even  be  inverted,  as  was  declared  in  15  East, 
216,  where  a  subsequent  indorsee  was  held  liable  to  a  prior  in- 
dorsee (not  indeed  on  the  bill),  it  being  shown  that  it  was  dis- 
counted for  his  benefit,  which  fact  never  could  have  appeared  to 
the  court,  if  the  note  and  indorsements  were  conclusive  upon 
the  parties.  I  am  Jtt  a  loss  to  discover  how  it  could  ever  have 
been  doubted,  for  the  admission  of  such  evidence  contradicts  no 
express  written  agreement,  but  repels  an  implication  only. 

The  note  in  the  hands  of  Daniel  created  no  liability  in  Lucas, 
for  Daniel  had  given  nothing  for  it.  The  same  may  be  said 
when  it  was  in  the  hands  of  McBae,  to  whom  it  was  delivered 
by  Lucas,  the  maker,  which  is  evidence  that  it  was  made  for 
Lucas's  accommodation,  and  was  not  an  evidence  of  a  debt 
from  Lucas  to  Daniel;  for  if  so,  why  was  it  left  in  the  hands  of 
Lucas,  the  maker  ?  By  this  fact,  McBae  was  informed  that  the 
note  was  made  for  Lucas's  accommodation.  To  enable  him  to 
raise  money,  he  put  his  name  there  at  Lucas's  request,  and  for 
Lucas's  benefit.  These  are  the  facts  of  the  case,  and  from  them 
we  will  endeavor  tj  ascertain  the  nature  and  extent  of  McBae's 
engagement.  Every  indorsement  of  a  note  is  drawing  a  bill 
of  exchange.  It  directs  the  maker  of  the  note  to  pay  its  amount 
to  the  indorsee,  and  if  the  holder  gives  value  for  it,  it  imposes 
upon  the  indorser,  the  obligation  of  paying  it  himself  if  the 
maker  should  not  do  so  upon  application,  and  he,  the  indorser, 
should  be  duly  notified  thereof.  It  imposes  no  obligation  on 
the  indorsee  to  apply  to  a  prior  indorser  before  he  calls  on  a 
subsequent  one,  but  be  may  do  so  if  he  thinks  proper;  for  each 
indorser  may  be  considered  by  him  as  drawing  the  bill  in  his 
favor,  and  he  is  substituted  to  all  their  rights;  but  he  is  called 
on  to  make  proof  of  his  endeavors  to  procure  payment  from  the 
maker  of  the  note,  or  acceptor  of  the  bill  of  exchange  only,  and 
due  notice  thereof  to  such  indorser  as  he  may  think  proper  to 
call  before  the  court.  Whether  he  has  applied  or  given  notice 
to  any  other  indorser,  is  entirely  unimportant  in  that  trial. 
The  bank,  therefore,  recovered  of  McBae,  regardless  of  what 
steps  they  might  have  taken  against  Daniel.  Their  obligation 
way  to  use  due  diligence  as  regarded  Lucas.     The  obli^tions  of 
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I>auiel  and  McBae  were  precisely  the  same,  equal  in  every  re- 
spect to  each  other.  They  are,  therefore,  co-securities,  and  the 
one  not  supplemental  to  the  other.  It  is  true  that  an  indorsee 
for  value,  when  he  indorses  the  note  or  bill  over,  has  all  his 
prior  indorsers  for  his  indemnity;  and  had  McBae  discounted 
this  note,  by  paying  Lucas  the  money,  for  it  is  not  necessary 
that  the  money  should  be  paid  to  his  indorser,  it  is  sufficient 
that  it  is  paid  to  any  one  at  his  request,  when  he  afterwards 
paid  the  money  and  took  up  the  bill  from  the  bank,  he  would 
iiave  been  remitted  to  his  former  situation,  and  might  then  have 
looked  to  Daniel  for  an  indemnity.  The  money  which  McBae 
paid  to  the  bank  was  in  satisfaction  of  bis  promise  that  he  would 
pay  if  Lucas  did  not,  and  not  as  purchaser  of  the  note.  That 
«o-securities  may  be,  by  different  instruments,  executed  at 
different  times,  and  without  communication  or  mutual  under- 
standing to  that  effect,  is  shown  by  the  case  of  Sir  iJdward 
Deering  v.  Earl  of  Winchelsea,  2  Bos.  &  P.  270,  and  Cray  thorn 
v.  Sir  John  Swinbum^  14  Ves.  In  the  latter  case.  Lord  Eldon 
refused  relief,  not  because  the  parties  were  bound  by  different 
instruments,  but  because  one  surety  was  supplemental  to  the 
other.  In  which  case,  also,  it  is  admitted,  that  contribution 
arises,  not  upon  the  contract,  but  upon  the  principle  of  equity 
that  equality  is  equity;  that  is,  that  it  was  originally  so,  how- 
ever it  may  be  at  present,  since  adjudications  have  been  made 
upon  the  subject,  because  men  are  presumed  to  act  in  reference 
to  the  law  as  expounded. 

I  think  these  principles  are  plainly  deducible  from  the  Eng- 
lish authorities,  although  I  can  find  none  of  them  analogous  to 
the  present  case.  The  case  15  East,  216,  Brown  and  others  v. 
Maffey^  may  on  first  view  seem  to  be  analogous.  But  I  think  it 
essentially  differs.  In  that  case,  a  note  was  given  to  the  payee 
to  raise  money  to  fulfill  some  obligation  or  promise  which  he 
was  under,  or  then  undertook,  to  the  maker.  The  note  was 
then  delivered  to  the  payee,  and  by  him  indorsed  to  the  plaint- 
iff without  consideration,  and  by  the  plaintiff  indorsed  at  the 
request  and  for  the  accommodation  of  the  payee.  The  plaintiff 
was  afterwards  compelled  to  take  it  up,  and  he  brought  an  ac- 
tion against  the  maker.  The  note,  in  that  case,  was  in  posses- 
sion of  the  person  to  whom  it  was  payable,  and  this  by  the  con- 
sent of  the  maker.  The  payee  was  thereby  enabled  to  gain 
<:redit,  and  cause  others  to  incur  liabilities  for  him  upon  the 
faith  of  the  note;  and  this  by  the  consent  of  the  defendant, 
who  thereby  gave  evidence  to  the  world  that  the  payee  had  ita 
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amount  in  his  hands,  and  that  he  would  pay  the  saine  to  his 
indorsee.  Not  so  in  the  present  case.  F<*y  Lucas,  the  maker, 
retained  the  note,  eyen  after  Daniel's  indoibeiuuut,  which  was 
the  most  satisfactory  evidence  that  it  was  made  for  his  accom- 
modation, and  was  not  evidence  of  a  real  deht  due  from  him  to 
Daniel.  All  the  circumstances  when  taken  together  speak  the 
truth.  There  was  no  danger  of  imposition.  Besides,  it  appears 
that  the  note,  in  the  case  above  referred  to,  was  a  note  for  the 
sole  benefit  and  accommodation  of  the  payee.  Another  obser- 
vation might  be  made  on  the  case.  The  defendant  succeeded 
in  his  defense  on  other  grounds,  and  it  was  a  matter  not  of 
much  moment  how  he  did  so.  I  admit  that  the  case  of  Brown 
V.  MoU^  7  Johns.  361,  is  an  authority  in  point  against  the  com- 
plainant. I  have  examined  that  case  with  respect  and  attention 
which  ^  due  to  everything  that  comes  from  that  court,  and  Ida 
not  think  that  the  authorities,  on  which  it  is  professionally  bot- 
tomed, support  it. 

Taylob,  C.  J.,  dissented. 


Aocx)MMOi>ATiON  Indobsxbs  AS  Co-SuBBTiES. — ^Tho  Hile  here  annowncwl 
that  accommodation  indonen,  in  the  aheence  of  any  special  agreement  or 
anderstanding  between  them,  are  to  be  regarded  as  co-snretiee,  although  ap- 
proved and  adhered  to  in  a  number  of  subsequent  Korth  Carolina  caaes, 
Richards  v.  Shnms,  1  Dev.  &  B.  48;  Hatcher  v.  McMorine,  3  Bev.  228;  Daw- 
son V.  Petttoay,  4  Dev.  &  B.  397,  is  opposed  by  an  overwhelming  array  of 
authorities.  The  correct  and  established  doctrine  is,  that  in  order  to  con- 
stitute indorsers,  whether  for  accommodation  or  value,  co-sureties,  so  as  to 
be  entitled  to  contribution  as  against  each  other,  there  must  be  a  special 
agreement  between  them  to  that  effect;  or,  at  all  events,  their  engagement 
must  be  joint  and  not  successive:  McDimald  v.  Magruder,  3  Pet.  470;  Mc- 
CaHy  V.  Hoots,  21  How.  (U.  S.)  432;  Clajjp  v.  /?t>,  13  Gray,  403;  Core  v. 
Wilson,  40  Ind.  204;  Shaw  v.  Knox,  93  Mass.  214;  Syme  v.  Browtty  19  La. 
Ann.  147;  McCune  v.  Belt,  45  Mo.  174;  Moody  v.  Findiey,  43  AhL  167; 
Kirachner  v.  Conklin,  40  Conn.  77;  Easterly  v.  Barber,  66  N.  Y.  433;  Gioens 
V.  Merchants,  etc.  Bank,  85  111.  443.  It  is  one  of  the  settled  principles  of 
the  law  of  negotiable  instruments,  that  indorsers  are  sucoessiTely  liable  in 
the  order  of  their  indorsements:  1  Daniel  on  Neg.  Inst.  sec.  703  (8).  There 
is,  howuver,  strong  authority  as  well  as  sound  reason  for  the  doctrine,  that 
any  two  successive  indorsers,  in  blank,  may  vary  the  liability  existing 
between  them,  by  a  contemporaneous  parol  agreement:  HiU  v.  Ely,  9  Am. 
Dec.  376,  with  note;  Ross  v.  Espy,  66  Pa.  St.  481;  Smith  v.  MorriU,  54  Me. 
48;  McClune  v.  Belt,  45  Mo.  174;  CooUdgt  v.  Wiggin,  62  Me.  568.  Bat^  aa 
shown  in  the  note  to  Hill  v.  Ely,  9  Am.  Dec.  376,  the  majority  of  the 
seem  to  hold  that  their  mutual  liability  cannot  be  thus  varied.  To  the 
effect  see  Charles  v.  Denis,  42  Wis.  56;  Eaton  v.  MeMahan,  Id.  484 
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Peagram  v.  King. 

[2  Hawu,  605.] 

Equttt  wiu.  Grant  a  New  Trial  at  law  upon  newly  diacorered  proof  of 
the  peijory  of  the  witness,  npon  whose  testimony  the  fonner  verdict 
was  obtained^  where  snch  proof  was  discovered  too  late  to  obtain  redresss 
at  law. 

Bill  to  set  aside  a  yerdict  obtained  by  the  defendants  at  law, 
in  an  action  of  detinue,  brought  by  them  against  the  plaintiff 
for  certain  negroes,  on  the  ground  of  newly  discovered  evidence 
of  the  perjuiy  of  one  Jenks,  the  witness  upon  whose  testimony 
the  said  verdict  was  rendered.  When  the  bill  was  first  filed  a 
motion  was  made  to  dismiss  it,  for  want  of  equity,  upon  which 
the  court  gave  an  opinion  (2  Hawks,  297)  overruling  the  motion, 
and  retaining  the  bill  until  a  hearing;  and,  in  the  mean  time,, 
directing  that  the  verdict  of  a  jury  should  be  had  upon  certain 
issues  submitted  to  them,  to  tiy  the  questions  of  fact  presented 
by  the  bill  in  relation  to  the  alleged  newly  discovered  evidence. 
The  remaining  facts  are  stated  in  the  opinion. 

Gaston,  for  the  complainant,  cited  1  Madd.  204;  Seawell  v. 
Freeskm,  1  Ch.  Ca.  65;  Carter  v.  SmaUridge,  Id.  23;  2  Freem. 
178;  S.  C.  1  Eq.  ca.  Ab.  377;  Coddington  v.  Webb,  2  Vern.  246; 
1  Id.  177,  note;  1  Madd.  236;  2  Yes.  jun.  134,  135;  Fabrilius 
Y.  Cock,  3  Burr.  1771;  1  Ves.  290;  2  Johns.  Ch.  312,  512;  a 
Desau.  269;  2  P.  Wms.  424;  7  Cranch,  336;  3  Johns.  Ch.  124. 

Baffin,  for  the  defendants,  cited  Marriott  v.  Hampton,  7  T.  B. 
269;  1  Johns.  Ch.  324,  432;  Duryee  v.  Dennison,  4  Johns.  248; 
Smith  V.  Lawry,  1  Johns.  Ch.  320;  Torry  v.  Young,  Prec.  in  Ch. 
193;  Livingston  v.  Hubbs,  3  Johns.  Ch.  126. 

By  Court,  Tatlob,  C.  J.  The  object  of  this  bill  is  to  set 
aside  a  verdict  at  law,  obtained  by  fraud  and  perjuiy,  and  to 
procure  a  new  trial  of  the  issue,  whether  a  gift  was  made  or 
not,  by  B.  Plagram  to  the  -defendants.  The  general  allegations 
in  the  bill  are,  that  Joseph  Jenks,  by  whose  testimony  alone 
the  gift  was  established,  perjured  himself  in  the  oath  he  took, 
incited  by  the  promise  of  a  bribe  from  the  defendant,  Ludy 
King;  and  that  he  declared  in  his  last  illness  that  he  had 
done  so,  betraying  at  the  same  time  a  deep  sentiment  of  re* 
morse  at  the  recollection  of  his  atrocity.  That  though  a 
rumor  to  that  effect  was  floating  about,  and  had  actually 
reached  the  ears  of  the  complainant,  in  consequence  of  which 
he  moved  for  a  new  trial,  yet  he  was  unable,  with  the  utmost 
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diligence,  to  ascertain  any  witness  by  whom  be  could  prove  it, 
and  therefore  relinquished  the  motion;  but  that  afterwards, 
and  too  late  to  obtain  redress  at  law,  he  discovered  witneaaea 
by  whom  it  could  be  proved,  and  in  consequence  lost  no  time 
in  applying  to  a  court  of  equity  for  relief.  The  answer  denies 
tte  allegations  in  the  bill,  but  they  have  all  been  affirmed  by 
the  juiy  upon  issues  submitted  to  them;  and  upon  a  review 
and  reconsideration  of  the  evidence,  I  see  no  reason  to  be 
dissatisfied  with  the  verdict.  It  then  results  that  the  complain- 
ant has  been  deprived  of  a  valuable  prox>erty  by  a  judgment  at 
law,  procured  by  fraud,  perjury  and  corruption;  and  the  inqoizy 
now  is,  whether  he  can  be  relieved  in  this  court? 

The  general  doctrine  is,  that  where  a  verdict  has  been  ob- 
tained by  fraud,  a  court  of  equity  will  interfere,  by  granting  a 
new  trial  at  law;  but  the  power  being  one  which  may  be  abused 
to  the  purposes  of  injustice,  has  always  been  exercised  v^ith 
extreme  caution;  and  never  extended  to  any  case  where  the 
party  applying  has  been  guilty  of  any  laches,  and  might  have 
made  use  of  the  evidence  at  law,  lest  the  court  should  thereby 
encourage  negligence  or  minister  to  the  litigious  passions  of 
men.  But  where  a  judgment  is  obtained  at  law  upon  a  forged 
bond,  and  the  defendant  was  surprised  in  consequence  of  all 
the  pretended  witnesses  to  the  bond  being  dead,  a  new  txial 
was  granted:  2  Yem.  240. 

It  is  in  general  true,  both  at  law  and  in  equity,  that  a  new 
trial  will  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  when  it  goes  merely  to  impeach  the  testimony  of  a 
witness  at  a  former  trial,  nor  to  let  in  cumulative  evidence  as 
to  matter  which  was  principally  controverted  at  the  former  trial; 
but  that  is  very  different  from  the  newly  discovered  evidence, 
which  goes  utterly  to  destroy  the  former  testimony  and  cut  it 
up  by  the  root,  by  showing  that  it  was  founded  in  perjuiy. 
Accordingly,  both  courts  furnish  instances  of  a  new  trial  being 
granted  for  the  latter  cause.  A  new  trial  was  granted  upon  the 
ground  that  the  testimony  was  a  fiction,  supported  by  perjury, 
which  the  defendant  could  not  be  prepared  to  answer,  and  thai 
circumstance  had  been  discovered,  since  the  trial,  to  detect  the 
iniquity:  3  Burr.  1772.  And  in  a  court  of  equity,  if  new  evi- 
dence is  discovered  which  could  not  possibly  be  made  use  of  in 
the  first  trial,  the  court  will  interfere:  1  Ch.  Gas.  23.  No  evi- 
dence could  have  been  given  of  the  dying  declarations  of  Jenka, 
wrung  from  him  in  an  agony  of  remorse,  when  he  had  no 
motive  to  misrepresent;  for  the  complainant  shows  (aa  far  as 
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such  a  fact  can  be  affinnativelj  established)  that  he  knew  not 
by  ivhom  to  prove  it,  until  after  the  trial,  when  Peter  Avent 
^▼e  him  the  information.  It  is  admitted  (Prec.  in  Chan.  193) 
that  if  a  witness,  on  whose  testimony  a  verdict  has  been  given, 
was  conyicted  of  perjury,  a  new  trial  may  be  granted.  The 
death  of  Jenks,  before  the  complainant  knew  by  what  witness 
his  declaration  could  be  shown,  rendered  a  prosecution  impos- 
sible, and  brings  this  case  within  the  reason  of  the  decision. 

The  courts  of  chancery  in  this  state  are  invested  with  all  the 
powers  and  authorities  rightfully  incident  to  such  courts,  and 
may  therefore  direct  a  new  trial  at  law  in  the  county  where  the 
first  trial  was  had.  The  direction  in  the  act  of  assembly  relative 
to  the  trial  of  issues  of  fact,  is  confined  to  such  as  arise  in  the 
course  of  a  cause  then  on  trial;  as  in  this  case,  the  facts  which 
the  court  desired  to  be  found,  before  they  could  judge  of  the 
equity  arising  from  them,  have  been  established  by  a  jury  here. 
The  conclusion  of  law  which  the  court  pronounces  is  that  a  new 
trial  be  had  in  the  court  whence  the  case  at  law  came;  and  upon 
that  trial,  the  parties  on  either  side  will  be  at  liberty  to  go  into 
any  legal  evidence  which  tends  to  establish  or  destroy  the  gift. 
But  the  delays  which  have  occurred  in  the  cause,  arising  chiefiy 
from  the  organization  of  the  courts  of  equity,  render  it  fit  that 
neither  party  should  avail  himself  of  the  time  which  has  elapsed 
since  the  judgment  below,  and  this  must  be  a  part  of  the  decree. 


Approved  in  Houston  v.  SinUhf  G  Ired.  £q.  264;  Burgess  t.  Lovengood,  2 
Jones  Eq.  457;  Stockton  v.  Briggs,  5  Id.  309;  McNorton  v.  Robertson^  9  Ired. 
256;  PemberUm  ▼.  Kirk,  4  Ired.  Eq.  178;  Powell  v.  Watson,  6  Id.  94;  Dyehe 
V.  Potion,  3  Jones  Eq.  332. 


Jones  v.  Zollicopper. 

[2  Hawu,  623.] 

Where  onb  Claimant  has  Two  Funds  to  which  he  can  resort,  and  another 
claimant  has  access  to  but  one  of  them,  if  the  former  undertakes,  through 
fraud  or  mere  caprice,  to  resort  to  the  fund  burdened  with  the  claims  of 
the  latter,  equity  will  restrict  him  to  the  fund  not  so  burdened,  but  if  he 
resorts  to  the  burdened  fund  from  convenience,  or  other  proper  motives, 
the  disappointed  claimant  will  be  merely  subrogated  to  his  rights  in  the 
other  fund. 

Whxrb  one  Fund  is  Lost,  without  the  default  of  the  complainant  who  has 
access  to  both  funds,  by  a  decree  of  a  court  of  final  jurisdiction,  his  re- 
sorting to  the  other  fund  will  not  be  deemed  fraudulent  or  capricious. 

Rights  of  Pubghaser  from  Legatee. — Where  certain  slaves  were  bequeathed 
to  the  testator's  wife  for  life,  and  then  to  his  children  equally,  and  the 


796  Jones  v,  Zolliooffer.  [N.  Carolina, 

widow  and  aotne  of  the  children  joined  in  a  sale  and  conveyance  of  one 
of  the  slaves  to  a  third  person,  for  value,  it  was  held  that  tbe  aocamu- 
lated  interest  of  the  vendors  in  sach  slave  and  her  increase,  accruing 
upon  the  death  of  some  of  the  other  children,  inured  to  the  purchaser. 

Bell  in  equity  by  certain  children,  and  the  legal  repreeenta- 
tiyes  of  certain  deceased  children  of  William  Jones,  deceased, 
to  compel  a  surrender  of  a  certain  slave,  purchased  by  tbe  de- 
fendant's intestate  from  tbe  widow  and  three  of  the  children  of 
the  said  Jones,  and  for  an  account  of  the  profits.     The  facts 
were:  William  Jones  died  in  1758,  having  bequeathed  certain 
slaves  to  his  wife  for  life,  and  after  her  death  to  his  seven  children 
in  equal  shares,  and  appointed  his  wife  and  one  of  his  sons  ex* 
ecutors.    Zollicofifer,  the  defendant's  intestate,  purchased  Beck, 
one  of  the  slaves,  in  1774,  from  the  widow  and  three  of  the 
children,  and  thej'  joined  in  a  conveyance  of  the  same  to  him. 
The  original  bill  was  filed  in  1794,  and  on  an  issue  submitted  ta 
a  jury  it  was  found  that  Zollicoffer  purchased  for  a  valuable 
consideration,  and  without  notice  of  the  complainant's  claim, 
and  that  the  sale  was  justifiable.     The  bill  was  accordingly  dis- 
miss(:d  as  to  Zollicoffer,  and  the  then  supreme  coiurt  directed 
the  remaining  slaves  to  be  divided  equally  among  tbe  children 
of  William  Jones,  including  ZoUicoffer's  vendors.     A  bill  of  re- 
view was  filed  in  1811,  and  upon  the  hearing  the  decree  dis- 
missing the  original  bill  as  to  Zollicoffer  was  reversed:  N.  C.  T. 
E.  212  [7  Am.  Dec.  708J.     Certain  issues  in  the  cause  were  then 
submitted  to  a  jury,  who  found  that  the  widow  claimed  as  lega- 
tee and  not  as  executrix,  and  that  she  sold  Beck  to  Zollicoffer 
for  her  own  benefit.     The  court  then  referred  the  cause  to  the 
clerk,  as  master,  to  take  an  account  of  the  slaves  mentioned  in 
the  bill,  and  their  value,  hire,  expense  of  rearing,  etc.,  and  the 
proportionate  shares  of  the  claimants  therein.     The  clerk  ac- 
cordingly reported  the  sale  and  conveyance  of  the  said  Beck  to 
Zollicoffer,  that  her  descendants  were  thirty-five  in  number,  that 
the  children  of  William  Jones  were  each  entitled  to  one  seyenth 
interest  therein,  and  that  Zollicoffer  was  entitled,  by  the  con- 
veyance to  him,  to  two  sevenths;  and  he  submitted  to  the  court 
the  question  as  to  whether  Zollicoffer  was  also  entitled  to  the 
interest  accruing  to  his  vendors  in  the  increase  of  the  said  Beck, 
as  next  of  kin  to  certain  of  tbe  children  of  William  Jones,  who 
died  without  issue. 

The  defendant  excepted  to  the  report  upon  several  grounds. 
The  principal  one  was,  that  the  clerk  should  have  found  that 
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Zollicoffer's  interest  was  three  seventhSy*  and  that  he  should 
be  subrogated  to  the  rights  of  his  vendors  in  the  other  parts  of 
TVilliam  Jones'  estate  to  make  good  the  loss  occasioned  bj  the 
•conaplainants  coming  in  for  their  distributive  shares  of  Beck 
■smd  her  increase. 

Buffin,  for  the  defendant,  contended  that  the  estate  should 
l>e  marshaled  for  the  protection  of  Zollicoffer,  and  cited  Savoy 
V.  Duke  of  Athol,  2  Atk.  446;  Cheesebrough  v.  MiUard^  1  Johns. 
<3b.  412  [7  Am.  Dec.  494];  Wrighi  v.  NuU,  1  H.  Bl.  136;  Hayes 
V.  Ward,  4  Johns.  Ch.  123  [8  Am.  Dec.  554];  Trimmer  v.  Bayne, 
7  Tes.  508;  9  Id.  209;  Aldrich  v.  Cooper,  8  Id.  388. 

Oaston,  contra. 

By  Court,  Hendebson,  J.  A  court  of  equity  will  restrain  a 
person  in  the  capricious  exercise  of  his  rights;  for  benevolence 
becomes  a  duty  enforced  by  courts  of  justice,  when  its  exercise 
is  in  no  wise  prejudicial  to  the  party,  and  a  want  of  it  is  injuri- 
ous to  another.  Thus,  when  a  person  may  get  satisfaction  out 
of  either  of  two  funds,  and  another  can  get  satisfaction  only 
out  of  one  of  them,  and  they  are  both  equally  convenient  and 
accessible  to  him  who  may  get  satisfaction  out  of  either,  and 
nothing  but  mere  caprice  governs  him  in  making  the  selection, 
there  equity  will  restrain  him  to  the  fund  not  onerated  by  the 
•claims  of  the  other;  but  if  convenience,  and  not  caprice,  is  his 
motive,  the  most  that  equity  does,  is  to  substitute  the  disap- 
pointed claimant  to  his  rights.  The  first  is  rarely  done;  for  it 
is  matter  of  extreme  delicacy  to  restrain  a  person  in  the  exercise 
of  a  legitimate  right,  in  favor  of  one  who  has  no  claim  upon 
him  by  contract,  and  whose  only  connection  with  him  arises 
from  being  interested  in  the  same  common  fund;  yet  where 
there  is  a  fraud,  moral  or  legal,  or  mere  caprice,  he  will  be  re- 
strained. The  latter,  to  wit,  substitution,  is  very  frequently 
-done,  and  is  the  foundation  of  marshaling  assets  in  favor  of 
legatees  and  simple  contract  creditors,  and  applies  in  cases 
where  there  is  neither  fraud  nor  caprice;  it  is  sufficient  that  his 
fund  has  been  exhausted  by  one  who  had  a  double  means  of 
satisfaction.  The  defendants  call  upon  us,  in  this  case,  to  re- 
strain the  complainants  from  interfering  with  Beck  and  her  issue, 
and  pray  that  they  may  be  turned  over  to  the  other  slaves  and 

•The  clerk's  finding  of  two  serenths  seems  to  hsTO  been  baaed  upon  the  fact  that  EUift- 
beth,  one  of  ZoUicoifer's  yendoiB,  being  dead,  and  no  admlniatrator  having  been  ap- 
pointed, her  interest  was  not  represented  before  the  court.    This  point  is  not  noticed  in 
the  opinion,  probably  for  the  reason  that  as  the  complalnsnts  could  only  take  their  own 
'interests,  the  defendsnt's  right  to  Elizabeth's  share  wonld  not  be  affected. 
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their  issue,  which  belonged  to  William  Jones,  the  elder,  so  far 
as  the  rights  of  his  vendors  extended  in  said  residue,  they  hay- 
ing sold  one  of  the  common  stock  or  fund  to  him  in  severalty. 
And  were  it  money,  or  a  flock  of  sheep,  or  anything  of  the  like 
kind,  where  value  alone  is  to  be  regarded,  and  one  fund  is  as 
accessible  to  the  complainants  as  the  other,  so  that  the  coart 
could  perceive  that  mere  caprice  or  fraud  induced  the  com- 
plainants to  pursue  the  part  in  defendants'  possession,  the  coart 
might  exercise  the  very  delicate  power  before  mentioned ,  but 
towards  property  of  this  kind  it  is  far  different. 

It  is  well  known,  as  to  slaves,  we  have  our  partialities  and 
antipathies,  regardless  of  their  real  value,  and  which  may  arise 
from  feelings  very  different  from  those  that  debase  the  human 
heart,  and  a  person  who  had  a  right  in  common  with  another  to 
a  parcel  of  slaves,  might  be  actuated  by  other  motives  than 
mere  caprice  or  fraud,  who  refused  to  validate  a  sale  made  in 
severalty  by  his  copartner  of  some  favorite  slaves.     He  might 
well  say  to  the  purchaser,  look  yourself  to  the  title  of  your 
vendor  to  the  remaining  slaves  for  compensation;  it  is  sofficient 
that  you  should  stand  in  his  place,  and  be  substituted  to  his 
rights.     But  there  is  another  and  perhaps  stronger  objection  to 
the  request  of  the  defendant.     This  cause  came  on  to  be  heard 
more  than  twenty  years  ago,  and  as  to  this  question  presented 
the  same  aspect  then  that  it  does  at  present.     With  a  full  view 
of  the  case,  the  court,  after  dismissing  the  bill  as  to  ZoUicoffer, 
directed  the  remaining  slaves  to  be  divided  among  the  repre- 
sentatives of  William  Jones,  including  ZoUicoffer's  vendors, 
that  is  as  if  the  negro  Beck  had  never  been.     The  double  fund 
was  therefore  lost  without  any  default  of  the  complainants,  and 
by  a  decree  of  a  court  at  that  time  of  supreme  jurisdiction,  and 
it  cannot  be  presumed  that  the  complainants  fraudulently  and 
voluntarily  abandoned  that  fund  as  a  means  of  satisfaction,  with 
an  intent  capriciously  to  pursue  by  a  bill  of  review  the  negroes 
in  ZoUicoffer's  possession;  and  therefore  this  double  fund,  which 
they  once  might  have  had  for  their  satisfaction,  has  been  lost, 
and  that  not  by  their  default  or  consent,  which  cuts  up  the  veiy 
grounds  of  the  defendant's  application.     The  exception  must 
be  overruled. 

As  to  the  advice  asked  by  the  master,  upon  the  accumulated 
rights  of  ZoUicoffer's  vendors  on  the  death  of  some  of  the  chil- 
dren of  William  Jones  without  issue,  I  conceive  that  such  accu- 
mulation inures  to  the  benefit  of  ZoUicoffer,  whether  such 
children  died  before  or  since  the  sale  to  him;  for  certainly  they 
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can  claim  nothing  in  Beck  or  her  issue,  either  by  their  then 
title,  or  one  subsequently  acquired,  they  having  sold  her  to  Zol- 
lico£fer  in  severalty. 

Mabshalinq  Assets. — The  principles  apon  which  courts  of  equity  pro- 
ceed in  marshahng  assets  between  legatees  and  others,  where  one  has  two 
funds  and  the  other  only  one  to  which  to  resort,  are  thus  stated  in  1  Story 
on  £q.  Jur.,  sec.  55S:  "  Where  there  exist  two  or  more  funds,  and  there  are 
several  claimants  against  them,  and  at  law  one  of  the  parties  may  resort  to 
either  fund  for  satisfaction,  but  the  others  can  come  upon  one  only;  there 
courts  of  equity  exercise  the  authority  to  marshal  (as  it  is  called)  the  funds, 
and  by  this  means  enable  the  parties  whose  remedy  at  law  is  confined  to 
one  fund  only  to  receive  due  satisfaction:  1  Madd.  Ch.  499;  Ram  on  Assets, 
ch.  28,  sec.  1;  AldrieJi  v.  Cooper,  8  Ves.  388,  398;  Lanoy  v.  DuhecfAiholy 
2  Atk.   446;  Tn  re  Cornwall,  2  C.  &  L.  131;  S.  C,  3  Dru.  &  W.  173;  At^ 
iomey-general  v.  TyiidaU,  Ambl.  614;  2  Fonbl.  Eq.,  ch.  2,  sec.  6;  Stiby  v. 
SeWy,  4  Russ.  336,  341;  Reporter's  note  to  PhilUps  v.  Parker,  1  TamL  136, 
143.     The  general  principle  upon  which  courts  of  equity  interfere  in  these 
cases  is,  that  without  such  interference  he  who  has  a  title  to  the  double 
fund  would  possess  an  unreasonable  power  of  defeating  the  claimants  upon 
either  fund,  by  taking  his  satisfaction  out  of  the  other,   to  the  exclusion 
of  them.    So  that  in  fact  it  would  be  entirely  in  his  election  whether  they 
should  receive  any  satisfaction  or  not^     Now,  courts  of  equity  treat  such  an 
exercise  of  power  as  wholly  unjust  and  unconscientious;  and,  therefore,  will 
interfere,  not  indeed  to  modify  or  absolutely  destroy  the  power,  but  to  pre- 
'vent  it  from  being  made  an  instrument  of  caprice,  injustice  or  imposition. 
Equity,  in  affording  redress  in  such  cases,  does  httle  more  than  apply  the 
maxim.  Nemo  ex  aUeriua  detrimento  fieri  debet  loeupleUor:  2  FonbL  £q.,  B. 
3,  a  2,  sec.  6  and  note  (i);  See  Mills  v.  Sden,  10  Mod.  499,  anU  sec  827» 
499  post  sees.  633  to  642.*' 

This  principle  is  not  confined  to  the  administration  of  assets,  but  is  ap- 
plied to  many  other  cases  where  there  are  two  funds  and  rival  claimants,  one 
of  whom  has  a  resort  to  both  funds.  But  it  will  never  be  applied  to  the 
detriment  of  either  claimant  or  of  the  person  against  whom  the  claims  lie:  1 
Story  Eq.  Jur.,  sees.  559,  560;  McArthur  v.  Martin,  23  Minn.  74;  Marr  v. 
Lewie,  31  Ark.  203;  Taylor^s  appeal,  81  Pa.  St.  460.  This  subject  is  fully 
discussed  and  the  authorities  collected  in  the  learned  note  of  the  American 
'  editors  to  Aldrich  v.  Cooper,  2  Lea.  Cas.  in  Eq.,  pi  I.,  255. 


INDEX. 


ACXX)BD  AND  SATISFACTION. 

Br  Koi&->A  note  of  a  third  person,  given  by  »  debtor  m  farther  ■eeority 
for  A  pert  of  the  debt,  which  is  accepted  in  fall  satisfaotioii  of  all  de- 
mands, is  a  valid  discharge  of  the  whole  debt^  and  may  be  pleaded  in  bai 
at  an  accord  and  satisfaction.    Boyd  v.  Iliiehcoek,  24,1, 

ACCOUNT. 
See  EQurrr,  1. 

ACKNOWLEIXJMENT. 

f«  A  CEKnncATB  of  Acknowuxjement  of  a  deed  by  a  husband  and  wife, 
will  not  be  good  if  it  does  not  clearly  show  that  it  was  tsken  by  an  officer 
anthorized  by  law.     Casiell  t.  Cooke,  610. 

2.  Thb  Died  or  a  Feme-covert  is  void,  if  it  does  not  appear  from  the  cer- 
tificate of  her  acknowledgment  that  she  was  examined  separately  and 
apart.  Stating  that  she  voluntarily  consented,  will  not  core  the  defect; 
nor  will  the  testimony  of  the  officer  be  admissible  to  prove  a  separate  ex- 
amination.   Jourdan  v.  Jourdan,  724. 

ACTION. 

fluKviVAL  OF  AcnoK. — ^An  action  for  a  breach  of  promise  of  marriage  does 
not  survive  against  the  personal  representative  of  the  promisor.  Stebbms 
V.  Palmer,  146. 

4ee  COHBCDSRATION,  2;  JUDOHEKTS,  1;  MORTGAGES,  2;  PlEADIKO  AND  FRAO- 

TICB,  1,  11. 

ADULTERY. 
See  Evidence,  5. 

AGENCY. 

1.  Principal's  Death  Revokes  Power.— A  power  of  attorney  given  to  sn 

agent  to  sell  and  convey  lands  is  revoked  by  the  principal's  death  and  a 
deed  made  by  the  agent  thereafter,  but  before  receiving  information  of 
the  death,  is  void,  and  an  action  lies  against  the  agent  to  recover  tbs 
money  paid.    Harper  v.  Little,  25. 

2.  Estoppel  of  Agent  as  Heir. — In  such  a  case,  the  agent's  deed  will  not 

estop  him  from  claiming  the  land  as  heir,  if  it  contains  no  words  M"«^i«g 
him  personally,    Id, 
AM.  Dxo.  YOL.  XI— 51 
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8.  Deed  bt  Unauthorized  Aoeitt. — A  void  deed  made  hj  one  amnming  to 
act  as  agent  without  authority,  does  not  therefore  beoome  theagenfs 
deed,  and  the  remedy  against  him  is  by  a  spccil  uct  (•:>  on  the  case.    Id. 

4.  Note  Made  to  Agent.  —Where  a  note  is  made  to  an  agent  or  treasarer 
of  a  private  association,  by  name,  with  the  addition  of  his  agency  or 
office,  he  may  sue  upon  it  in  his  own  name,  the  addition  being  merely 
deaeripHo  personcB.     Clap  v.  Day,  99. 

6,  Parol  Ratification  of  Agent's  Deed. — A  parol  ratification  by  a  prio* 
dpal  of  a  deed  made  by  an  agent  not  having  authority  under  seal,  is  in- 
sufficients     Stetson  v.  Patten,  111. 

6.  Agent  Bound  bt  Deed  when.— Where  one  acting  as  agent  without  au- 

thority makes  a  deed  which  does  not  bind  his  principal,  it  does  not  be- 
come the  agent's  deed  unless  it  contains  apt  words  to  bind  him.    Id, 

7.  Agent  of  Corporation,  AuTHORmr  of. — An  agent  of  an  incorporated 

company  cannot,  without  express  authority  by  vote,  bind  it  for  a  debt 
contracted  by  the  company  before  incorporation.  White  v.  Wutport 
Mfg.  Co,,  168. 

8.  Vendor's  Agent  Bidding  at  Auction. — An  agent  employed  to  bid  for 

the  vendor  at  a  public  sale,  at  a  limited  price,  who  exceeds  his  authority, 
will  be  considered  as  making  the  purchase  on  his  own  account^  and  may 
be  sued  as  a  purchaser.    Hampton  v.  SpeckenagU,  704. 

0.  A  Deed  bt  an  Agent  does  not  bind  the  principal  unless  signed  in  his 
name.     Locke  v.  Aleooander,  750. 

10.  Bjkstal  of  Payment  of  Ck>NSiDSRATiON.— Where  one  tenant  in  commoa, 
professing  to  act  for  himself,  and  as  attorney  for  his  co-tenant,  executes 
a  deed  of  bargain  and  sale,  in  which  he  acknowledges  receipt  of  the  con- 
sideration, grants  the  premises,  and  covenants  to  warrant  the  same  *'aa 
attorney  as  aforesaid,"  it  does  not  convey  his  interest,  beoaose  it  shows 
no  consideration  passing  to  him  in  his  own  right.     Id, 

See  Negotiable  Instruments,  5,  13. 

ALTERATION  OF  INSTROMENTS. 
See  Deeds,  4,  7,  8. 

ASSIGNMENTS. 
See  Banxruptct,  1,  2;  Conflict  of  Laws;  Mortoaoib^  L 

ATTACHMENT. 

Equitable  Interest  not  Attachable.— A  chattel  pawned  or  mortg^^  i» 
not  liable  to  attachment  in  an  action  against  the  pawner  or  mortSlgor. 
Badlam  v.  Tueker,  202.  * 

See  Trusts  and  Trustees,  1. 

AUCTION. 
See  Agency,  8. 

AUTREFOIS  ACQUIT. 
See  Criminal  Law,  2. 
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BAILMENTS. 

1.  A  MXRXXA.!n>ATABT  who  receives  no  reward  is  only  liable  for  fraad  or 
gross  neglect.    Stanton  v.  Bell,  744. 

9L  a  Gbatuitous  BAiLEB,  from  whoso  act  the  bailor  alone  derives  benefit, 
will  be  liable  for  gross  neglect  only;  yet  where  the  profession  of  the 
iMulee  implies  skill,  the  want  of  skill  is  imputable  as  gross  neglect.     Id, 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Fraudulent  Assignment. — An  assignment  by  bill  of  sale  by  an  insolvent 

debtor  in  trast  for  his  creditors,  where  the  trastee  merely  gave  his  note 
to  the  debtor  without  indorsement  or  security,  or  any  agreement  to  per- 
form the  trust,  and  the  assignment  was  assented  to  verbally  by  some, 
but  not  all,  of  the  creditors,  was  held  void  as  against  au  attaching  credi- 
tor.    Qu'mcy  v.  Hall,  198. 

2.  Fraudulent  Assignment  for  CRFDn^oiis*  Benefit. --Though  a  debtor  in 

failing  circumstances  may  lawfully  prefer  one  creditor  or  one  set  of  cred- 
itors to  another,  yet  where  the  deed  of  assignment  for  the  benefit  of 
creditors  reserves  a  portion  of  the  assets  to  the  assignor,  in  case  any  of 
the  creditors  do  not  assent  to  the  terms  he  shall  prescribe,  it  will  be 
deemed  fraudulent,  as  tending  to  hinder,  delay  and  defraud  creditors. 
Austin  v.  BtU,  297. 

8l  Levy  bt  Dissenting  Creditob. — In  case  of  such  a  fraudulent  deed  of 
assignment,  a  judgment-creditor  who  has  refused  to  assent  thereto  may 
satisfy  his  execution  out  of  the  assets  in  the  hands  of  the  assignees.  ■  Id. 

4.  Fobeign  Debts  not  Barked. — ^A  discharge  under  the  insolvent  laws  of 
one  state  is  not  a  bar  to  a  suit  prosecuted  in  that  state  for  the  recovery 
of  a  debt  contracted  in  another  state  where  the  parties  were  resident 
when  the  contract  was  made.     HickB  v.   Ilotchkits,  472. 

&  Betrospbctive  Insolvent  Laws  Void. — A  discharge  from  all  further 
liability  upon  a  contract  entered  into  prior  to  the  enactment  of  the  laws 
nnder  which  such  discharge  was  obtained,  is  invalid.     Id, 

See  Conflict  of  Laws. 

BONA  FIDE  PURCHASERS. 

Who  are. — Where  one  pleads  that  he  was  a  bona  fide  purchaser  without 
notice,  he  must,  to  support  that  plea,  allege  and  prove  not  only  that  he 
had  no  notice  of  the  plaintifiTs  rights  before  and  at  the  time  of  the  pur- 
chase, but  also  that  he  actually  paid  the  purchase-money  before  such 
notice.  And  the  fact  that  the  purchase-money  was  secured,  but  not  paid 
before  notice,  will  not  sustain  the  plea.     Jeweit  v.  Palmer,  401. 

See  Guardian  and  Ward,  2. 

BROKERS. 

LuBiiJTT  FOR  Shares  as  Security. — ^The  defendants,  brokers,  received  in 
the  course  of  their  business  a  certain  number  of  shares  of  stock  to  hold 
as  collateral  security  for  the  payment  of  a  note  given  by  the  plaintilf  to 
them,  which  note  included  a  charge  of  one  half  per  cent,  as  commission 
for  certain  transactions.  It  was  agreed  that  defendants  should  l>c  at 
liberty  to  sell  the  stock  in  case  the  note  was  not  paid  at  maturity,  credit- 
ing plaintiff  for  the  surplus,  and  holding  him  liable  for  any  deficiency. 
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The  shares  were  not  marked  or  identified  as  the  plaintiff's  particolsr 
property,  nor  was  there  any  agreement  for  that  pnzpose,  bat  they  were 
blended  with  other  shares  of  the  same  stock  belonging  to  the  def  endaati. 
It  was  held  that  the  charge  of  commissions  was  fair,  and  not  usorioos; 
and  as  the  defendants  at  all  times  since  securing  the  note  were  posseMod 
of  shares  standing  in  their  names,  under  their  absolute  control,  and  sab- 
ject  to  no  contract,  to  an  amount  far  exceeding  the  number  deposited 
by  the  plaintiff^  and  were  ready  and  able  to  re-transfer  his  shares  on 
payment  of  the  note^  that  they  were  not  bound  to  acoount  to  the  plaintiff 
for  the  stock  at  a  higher  price  than  that  for  which  they  sold  it  on  noa- 
payment  of  the  note  at  maturity.    Nourae  v.  Prime,  403^ 

GEBTIORABL 

1.  To  Whom  Mat  Issue. — ^A  certiorari  may  issue  not  only  to  inferior  courts, 

but  to  persons  inyested  by  the  legislature  with  power  to  decide  on  the 
property  or  rights  of  the  citizens,  even  in  cases  where  they  have  been 
authorized  by  statute  finally  to  hear  and  determine^  Le  Roy  v.  Mayor 
qf  N.  r.,  289. 

2.  Idem — Assessment  bt  Citt. — Where,  pursuant  to  statute,  the  city  of 

New  York  caused  a  common  sewer  to  be  built,  and  appointed  oommii- 
sioners  to  assess  the  cost  of  the  same  upon  the  owners  of  the  houses  and 
lots  benefited,  in  just  proportion,  although  the  commissioners  have  a 
discretion  as  to  the  quantum  of  benefit  to  be  received  by  each  one,  yet, 
as  to  the  persons  who  are  to  be  assessed,  the  principle  of  assessment  most 
depend  on  the  construction  of  the  law,  upon  which  principle  the  corpora- 
tion  may  be  compelled  to  act.     I<L 

CHARITABLE  USES. 

Bequest  to  Town. — A  pecuniary  legacy  to  a  town  for  the  purpose  of  eree^ 
ing  a  town-house  for  transacting  town  business  is  valid  as  a  eharitabls 
bequest.     CoggeahaU  v.  Pelton,  471. 

COLLEGES. 
Sec  CoNSTrruTioNAL  Law,  2. 

COLOR  OF  TITLE. 
See  Deeds,  8. 

COMMON  CARRIERS. 

1.  Who  Abb. — ^Where  the  proprietors  of  a  stage  coach  were  in  the  habit  of 

carrying  parcels,  for  hire,  which  did  not  belong  to  the  passengers,  it  was 
held  that  they  were  common  carriers,  and  were  liable  as  partners  for  the 
loss  of  a  psurcel  by  the  driver,  who  was  one  of  the  proprietors,  the  re- 
sponsibility being  the  same  whether  the  driver  was  informed  that  ths 
parcel  contained  money  or  that  it  contained  papers  as  valuable  as 
money,  and  that  a  clause  in  the  published  advertisement  of  the  proprie- 
tors that  all  baggage  was  "at  the  risk  of  the  owners,"  did  not  H'ply  ts 
such  a  parcel     Dwighi  v.  Brewster,  134. 

2.  Tabcels  Caeried  bt  Mail  Cabriebs. — The  provision  of  the  Unitsd 

States  statutes  prohibiting  mail  carriers  from  canying  letten  or  packets 
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miteide  the  mail,  does  not  apply  to  a  aealed  envelope  cnntaming  mone| 
or  bank  notes,  even  thoagh  a  letter  acoompany  the  parcel,  nnleis  rach 
letter  ia  proved  not  to  relate  to  the  paroeL    Id, 

CONFLICT  OF  LAWS. 

PkoosiTr  07  Claim  itivbsb  Fobsion  Assiokmbnt.-— Payment  by  a  gar- 
niihee  in  England  under  regnlar  legal  procesB  iasned  £rom  a  oonrt  in  Lon- 
don,  at  the  instance  of  assignees  of  a  bankrupt  there,  of  a  debt  dne  by  a 
dtisen  in  Kew  York  to  the  bankmpt,  is  a  snfficient  bar  to  an  action 
brought  here  for  such  debt,  by  trustees  for  the  creditors  of  the  bank- 
rapt  under  the  attachment  law,  notwithstanding  the  attachment  here 
waa  issued  before  the  money  of  the  debtor  came  into  the  hands  of  the 
gamishee,  or  even  before  the  foreign  attachment  issued  in  England* 
HohhUY,  Hemsen,  269. 

See  Bavkruftct,  4;  Exegutobs  and  ADunrasTRATORS,  4,  9;  MAHBTAflies,  4. 

CONSIDERATION. 

1.  I>isPBOVED  BT  Pabol. — Parol  evidence  is  admissible  to  jnove  that  the 

oonsideration  expressed  in  a  deed  to  have  been  received  was  in  fact  not 
paid.    B<noen  v.  Bell,  286. 

2.  Ov  BxsD,  A(7noN  fob. — Where,  in  consideration  of  an  agreement  to  pay 

a  certain  sum,  one  executes  a  release  of  lands  expressing  that  the  money 
has  been  received,  under  which  deed  the  defendant  takes  possession,  if 
the  money  be  not  paid,  asaumpait  will  lie  to  recover  the  same.    Id, 

See  AoxNCT,  10;  Iktanot,  2. 

CONSPIRACY. 
See  Cbihinal  Law,  1. 

CONSTITUTIONAL  LAW. 

1.  BifiTBOSFBcnys  Statute. — An  act  abolishing  the  distinction  between  pos- 

session under  a  recorded  deed  and  possession  without  such  title  on  record, 
is  unconstitutional  and  void,  so  far  as  it  affects  past  transactions  and 
vested  rights.     Kennebec  Purchase  v.  Laboree,  79. 

2.  Statutb  Envobcing  Colleqe  Discipline.— A  statute  imposing  a  penalty 

upon  livery -stable  keepers  for  giving  credit  to  the  under-graduates  of  a 

college,  without  the  consent  of  some  authorized  officer  of  the  college,  or 

in  violation  of  its  rules,  is  not  unconstitutional;  but  in  an  action  on  such 

a  statute,  the  declaration  must  allege  that  rules  have  been  established 

and  an  officer  authorized,  etc.,  pursuant  to  the  statute.     Soper  v.  ffar^ 

ffard  College,  159. 

See  Bankruptcy,  5. 

CONTRACTS. 
L  CoKVEYANCX  UNDEB,  SUFFICIENCY  OF. — ^A  Contract  "to  make  a  warranty- 
deed  free  and  clear  of  all  incumbrances,"  is  not  satisfied  by  a  deed  con- 
taining covenants  of  general  warranty  and  freedom  from  incumbrances, 
unless  the  grantor  has  at  the  time  a  perfect  and  unincumbered  title;  and 
if  the  grantee  accept  the  deed  in  ignorance  of  an  existing  incxmibranoe, 
he  may  afterwards  reject  it  on  discovering  the  incumbrance.  Porter  v. 
Noyes,  30. 
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2.  Service  Eendered  without  Request. — ^Wheie  a  party  performs  Ubor 
for  another  without  hia  privity  or  request,  however  beneficial  sneh  labw 
may  be,  he  cannot  recover  therefor.     Bartholomew  v.  JaekMn,  237. 

t,  CoNSTBUGTioN  OF  COVENANT  TO  GIVE  Deed. — ^By  an  agreement  under 
seal,  the  defendant  covenanted  to  pay,  by  a  certain  day,  a  stipulated  sum 
for  a  lot  of  land,  and  the  plaintiff  therein  covensnted  that  he  would  thflo» 
on  the  performance  of  this  covenant,  *'  execute  to  him,  lus  heirs  and 
assigns,  a  good  warranty-deed  of  conveyance.'*  In  an  action  for  a  breach 
by  the  defendant,  it  was  held  that  the  covenants  were  dependent,  and 
the  words,  "a  good  warranty-deed  of  conveyance,"  referred  to  the  in- 
strument and  not  to  the  title,  and  a  plea  that  the  pUintiff  was  not  snsed 
was  bad,  as  the  action  being  on  a  specialty,  a  failure  of  considdiaiion  was 
no  defense.     Parker  v.  Parmele,  253. 

4ii  Tender  of  Performance. — Where  a  vendor  has  agreed  to  execute  a  good 
warranty-deed  of  conveyance  at  a  certain  time,  when  the  purchase-money 
is  paid,  he  cannot  maintain  an  action  for  such  purchase-money  without 
having  executed,  or  actually  tendered  a  conveyanoe.    Id. 

&  In  Violation  of  a  Statute  cannot  be  enforced.  HibenUa  T,  Vorp.  v. 
Menderton,  6d3, 

See  Corporations,  2,  5;  Covenants. 

CORPORATIONS. 

1.  Act  CoNTiMUiMG  Charter. — An  act  extending  the  charter  of  a  coipoca- 
tion  is  binding  without  acceptance,  so  far  as  its  liabilities  to  its  crediton 
are  concerned.      Vose  v.  Handy^  101. 

vSL  Implied  Contract  by. — A  contract  binding  upon  a  corporation  may  be 
implied  from  corporate  acts,  without  an  express  vote.  Aooordin^y, 
where  the  proprietors  of  a  certain  dam,  erected  under  a  charter  which 
provided  for  a  free  road  over  it,  proposed  to  a  corporation  owning  an 
adjacent  toll-bridge  to  connect  the  dam  with  the  bridge  and  to  give  the 
free  use  of  the  dam  for  passing  and  repassing,  on  condition  that  the  cor- 
poration would  allow  the  said  proprietors  the  use  of  a  portion  of  the 
bridge  extending  from  the  point  of  junction  to  the  nearest  terminus,  ami 
to  fill  it  up  and  make  it  solid  as  a  part  of  their  dam,  at  their  con  venienci^ 
md  the  corporation  permitted  the  connection  to  be  made  and,  for  sev* 
eral  years,  allowed  passengers  to  go  and  come  to  and  from  the  dam  over 
the  specified  part  of  the  bridge  free  of  toll,  it  was  held  that  these  acts 
constituted  an  implied  acceptance  of  the  proposition,  binding  upon  the 
corporation  without  a  direct  vote,  and  that  such  specified  portion  of  the 
bridge  became  thereby  a  part  of  the  dam  so  that  toll  could  not  be  col- 
lected from  persons  f •assing  over  it  to  and  from  the  dam.  Canal  Bridge 
V.  Gordon,  170. 

3b  Proving  Corporate  Seal. — The  seal  of  a  corporation  is  not  of  itssU 
evidence  of  its  authenticity;  it  must  be  proved  to  be  the  corporate  seaL 
Den  v.  Vreelandt,  551. 

4.  Remedy  for  Non-transfer  of  Stock. — ^Where  officers  of  a  corporatioQ 
refuse  to  permit  a  transfer  of  stock  upon  their  books,  as  required  by  a 
by-law,  a  party  entitled  to  such  transfer  may  maintain  a  special  aotiao 
on  the  case  against  them.     A/organ  v.  Bank  qf  N.  A,,  575, 

&  Subscription  of  Stock,  When  Void. — Where  an  act  inoorpofating  a 
turnpike  company  appointed  comminioners  to  take  sobscriptiom  direel* 


Index.  807 

tng  them  to  ivoeive  five  doUara  per  share  from  each  subecriber  previous 
to  •nbscription,  and  aathorizing  the  issnance  of  a  patent  of  incorpora- 
tion upon  the  certificate  of  the  commissioners  that  a  certain  number  of 
shares  had  been  subscribed,  it  was  held  that  the  previous  payment  of 
the  five  dollars  could  not  be  dispensed  with,  and  if  the  commissioners 
allowed  a  subscription  to  be  made  without  it,  the  contract  was  void,  and 
the  corporation  could  not  afterwards  maintain  an  action  for  the  money. 
ffibenUa  T,  Corp.  v.  Henderson,  593. 

See  AosNOT,  7;  Statutb  of  LiHrrATioxs,  6;  Trespass,  5;  Usaox. 

COSTS. 

MoKXT  PAID  nrro  Court. — If  the  defendant  pay  money  into  court  either  upon 
the  whole,  or  any  single  count  in  the  declaration,  he  must  pay  costs  up 
to  the  time  when  the  money  is  paid  in,  although  the  plaintiff  should  pro- 
ceed and  recover  no  more  than  the  amount  paid  in.  St€Ue  Bank  v.  ffof' 
comh,  649. 

COVENANTS. 

1.  Where  Covenants  are  Mutual  and  concomitant,  neither  party  can  en- 

force the  contract  against  the  other  without  showing  performance,  or  ten- 
der of  performance,  on  his  own  part.  Accordingly,  where  an  agreement 
was  entered  into  between  the  plaintiff  and  defendant  for  the  sale  of  a  tract 
of  land  to  the  latter,  one  third  of  the  purchase-money  to  be  paid  on  a  cer- 
tain day,  when  a  title  was  to  be  given  free  from  all  incumbrances,  and  the 
remaining  purchase-money  to  be  paid  by  installments;  and  the  defendant 
entered  into  possession,  but  not  having  paid  the  first  installment  on  the 
day  named  no  conveyance  was  tendered;  but  subsequently  a  deed  was 
tendered,  which  the  defendant  refused  to  accept,  part  of  the  first  install- 
ment never  having  been  paid;  it  was  held,  in  an  action  by  the  plaintiff  to 
recover  the  purchase-money,  that  the  defendant  could  not  give  evidence 
of  damages  sustained  through  the  plaintiff's  unwillingness  or  inability  to 
make  title  on  the  day.  Ccufsell  v.  Cooke,  610. 
S.  Warranty  in  Void  Deed. — A  covenant  of  wairanty  in  a  deed  which 
jMSses  no  estate,  is  not  binding.     Locke  v.  AlexaTider,  750. 

See  Contracts,  3;  Warranty. 

CRIMINAL  LAW. 

L  An  Indictment  for  Conspiracy  to  cheat  need  not  set  forth  any  overt  act. 
Commonwealth  v.  McKisson,  G30. 

2.  Two  Indictments  for  same  Crime.  — Where  two  indictments  for  a  felonious 

taking  of  goods  were  found  ap^ainst  a  prisoner,  one  charging  him  with 
burglary  and  larceny  and  the  other  with  robbery,  and  under  the  first 
indictment  he  was  convicted  of  larceny,  it  was  held  that  he  could  not  be 
tried  upon  the  second  indictment.     State  v.  Lewis,  741. 

DAMAGES. 

Fdbvxiturb,  when  a  Penalty. — In  an  agreement  where  the  parties  covenant 
for  the  use  and  sale  of  certain  inventions  in  specified  districts,  "under  the 
forfeiture"  of  one  thousand  dollars  for  each  machine  sold  or  used  in  the 
other's  district,  such  sum  is  to  be  deemed  a  penalty,  and  not  liqtidated 
damages.    Steams  v.  Barrett,  223. 

See  Deeds,  2;  Slander,  2;  Trespass,  1,  3. 


1.  OoiTTXTAItOK  WTTBOVT  Skisik.  — Wbere  land  ii  aoDvejred  in  fee,  wiUi  gai- 
enl  wmmntjr,  »  itnnger  hmving  at  the  time  actual  aeiaiD  of  part  of  tb* 
^enuM*  by  an  older  and  bett«r  title,  the  entry  of  Uie  gisntee  nnder  tha 
deed  gives  no  aeilin  of  that  part^  bat  is,  aa  to  the  real  owner,  a  mere 
tretpaM.     Cuthman  t.  Blanchard,  76. 

i,  Idu— MxAStntE  OF  Danagb. — In  such  a  caae,  if  the  atranger  me  th« 
grantee  for  the  treipaaa,  and  reoaver  damages  and  coata,  the  latter  can 
only  reoover  from  hia  gnmtor  a  proportion  of  the  (xmiideiation  mimej 
and  interest,  tbi«  being  the  measure  of  damage*  npon  a  breach  of  tha 
corenant  of  leisin.     fd. 

5.  Inoohsisteht  Dbguptiok. — Where  the  deacription  in  a  dead  ia  inooD- 

■iatent,  nme  particnlan  being  falae  and  othen  trae,  and  tha  latter  inf- 
ftoiently  deaignate  the  land,  those  which  are  falaa  and  inoonaiitent  thoe- 
with  will  be  rejected.      Vote  t.  Haady,  101. 

4,  Air  Alteration  or  a  Deed  by  the  party  to  whom  it  belongs,  thongii  in 
an  immaterial  part,  avoids  the  deedj  and  an  alteration  by  a  third  per- 
mm,  in  a  material  part,  will  have  the  same  effect.     Den  v.   Wright,  646. 

&  TlHlwB  or  Dbbd,  whbh  Bxcdsed.— If  before  the  day  for  the  acceptance 
of  the  deed  under  a  contract  for  the  sale  of  realty,  the  vendea  deniea 
that  be  made  the  porchaae,  and  makes  no  other  objection,  a  temdcr 
of  the  deed  on  the  day  specified  will  be  eicnsed.  Bnt  if  tbe  land  i* 
anbject  to  incnmbnuieea  not  decided  at  tbe  time  of  tbe  sale,  the  vendor 
mnst  satisfy  the  Jnry  beyond  a  donbt  that  he  could  and  wonld  have  re- 
moved them,  or  be  will  not  be  entitled  to  damagea.  HmnpUM  v.  Sptcl«- 
nagU,lQi. 

4>  A  Void  Dbkd  or  a  Fbhe-oovkkt  may  be  delivered  and  ratified  after 
her  bnabond'a  death,  and  of  this  ratification,  parol  evidence  ia  admiaaibla. 
Jourdan  v.  Jourdan,  724. 

7-  A  Dbkd  Altcred  aiteb  ns  Kxecution  ia  ther«by  avoided  tudess  Um 
alteration  waa  made  with  the  consent  and  knowledge  of  the  grantor. 
CampbeU  v.  McArlhnr.  737- 

6.  BxoiTTBATioN  AiTRR  Altbaatiox  a  Dot  neccwaTy  to  make  a  deed,  al- 

tered with  the  consent  of  the  grantor,  give  color  of  title.     Id. 

t.  A  MiSTAKi  IS  THB  CovKsB  Or  distance  shall  not  be  permitted  to  dii^ 
pcunt  the  intention  of  tha  parties,  if  inch  intention  appears,  and  the 
means  of  correcting  the  mistake  are  fnmiahed,  either  in  the  aame  deed, 
or  by  a  referenca  to  another  deed.  Id. 

See  Acsnowledohent;  Aoenct.  3,  5,  G,  9,  10;  Cohsioeratioh;  Contracts, 
1,  3,  4;  CovsNANTS,  2;  Evidence,  32;  Familt  Settlshent3;  Hus&ahd 
AKS  WiTB,  1)  Indian  Titles,  3;  Notice,  1;  Real  Estate,  4. 

DOWER. 
L  Right  or,  ts  Incumbranch — An  inchoate  right  of  dower  is  an'exieting  in- 
cnmbrance  which  defeats  a  contract  to  convey  an  nniooiunbered  titlo. 
Porttr  V.  Noym,  30. 
C  In  Wild  Lands.— A  widow  is  not  entitled  to  dower  in  wild  land*  aliened 
by  the  hntband  and  afterwards  bronght  int«  coltivatioa  by  the  grantee. 
WOb  y.  TmmMod,  132. 

EASEMENra 
See  Statotk  or  LimrATioHa,  12. 
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the  premises,  of  which  the  defendant  was  folly  aware.    The  lands  wers 

sabsequently  sold  under  this  prior  mortgage,  and  the  defendant  heeams 

the  purchaser  at  a  sum  far  less  than  their  i  alue.     It  was  held  that  the 

representations  by  the  defendant  were  false  and  the  purchase  at  the 

mortgage  sale  fraudulent,  that  the  lands  in  his  hands  were  subject  to 

the  plaintiff's  mortgage,  and  he  liable  for  the  deficiency.    Bacon  y. 

BroMon,  449. 

See  AoENCT,  2. 

EVIDENCE. 

i.  HA2n>WBiTiN0. — A  witness  may  give  his  opinion  of  the  identity  of  a 
handwriting  from  an  acquaintance  derived  from  having  seen  the  party 
write,  or  from  having  received  letters  from  him,  or  from  having  at  any 
time  seen  writing  acknowledged  or  proved  to  be  his;  and  the  rule  i^  the 
same  in  this  respect  in  criminal  as  in  civil  cases.     HammonxTa  com,  39. 

2.  Town  Order  as. — An  order  drawn  by  the  selectmen  upon  the  town 
treasurer  is  good  evidence  to  support  on  an  iwdmul  camputasaent,  Vcur^ 
ner  v.  NobUhorough,  48. 

^  Possession. — Parol  declarations  of  one  in  possession  of  land  are  admissi- 
ble  to  prove  the  character  and  intent  of  such  possession,  notwithstanding 
the  statute  of  frauds.     LUtU  v.  Libby,  68. 

4.  Sheriff's  Deed  as. — To  render  a  sherifiTs  deed  admissible,  proof  must  be 
^ven  of  the  judgment  and  execution  under  which  the  land  was  sold. 
BotDen  V.  Bell,  286. 

9.  Criminal  Conversation. — ^In  an  action  for  criminal  conversation,  the 

defendant's  declaration  that  he  knew  S.  F.  was  married  to  the  plainti£^ 
and  knowing  that  fact  debauched  her,  may  be  given  in  evidence  to  prove 
the  marriage.     Forney  v.  Hallacher,  590l 

^  Legacies  Charged  on  Land  may  be  shown  to  have  been  paid,  by  re- 
ceipts from  the  legatees,  or  other  written  evidence  to  prove  performanoe 
of  a  covenant  to  convey  free  of  incumbrances,  and  a  discharge  by  deed 
need  not  be  produced.     Caasell  v.  Cooke^  610. 

7.  To  Explain  Receipt. — ^Where  upon  the  face  of  a  receipted  account  it 
was  doubtful  whether  the  money  was  paid  by  a  partnership  or  by  one  of 
the  partners  individually,  it  was  held  that  it  might  go  to  the  jury,  and 
that  the  party  offering  it  might  explain  it  by  other  evidence.  Orier  ▼. 
Huston,  627. 

&  Deposition  not  Admissible,  when. — Where  a  rule  of  court  forbids  the 
reading  of  a  deposition  of  a  witness  living  within  forty  miles,  unless  he 
be  sick  and  unable  to  attend,  a  deposition  of  a  witness  living  within  the 
county,  taken  under  a  rule  of  court  by  one  party,  but  not  offered  by 
him,  cannot  be  used  by  the  other,  the  witness  not  having  been  snb- 
penaed,  or  shown  to  be  sick  or  unable  to  attend.     Gordon  v.  LUtU,  632. 

-9.  Protest. — A  protest  of  the  captain  and  crew  of  a  boat  employed  in  inland 
navigation  is  not  evidence.     Id, 

10.  Evidence  of  a  Usage  or  custom  varying  the  common  law  liabililty  of 
common  carriers  by  water  is  admissible.  So,  where  such  usage  or  cus- 
tom fixes  the  construction  of  the  words,  '*  inevitable  dangers  of  tin 
river,"  in  a  bill  of  lading  for  goods  carried  <m  an  inland  river.     /<£. 

il.  The  Court's  OpunoN  upon  the  Facts  may  be  submitted  to  the  jaiy,  11 
they  are  at  the  same  time  informed  that  they  are  to  judge  of  tie  £mIp« 
Id, 
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12.  Tim  Intsrxst  of  a  Witness^  whose  evidence  has  been  received,  most 
distinctly  appear,  to  justify  the  reversal  of  the  judgment.  Irish  v. 
SfMtfi,  648. 

t3.  To  Impeach  a  Will  evidence  may  be  received  which  goes  to  show  that 
the  testator  had  a  paralytic  stroke  some  time  before  its  execution,  by 
which  his  intellect  was  impaired,  and  so  continued  to  the  making  of  the 
will  and  afterwards.     Id. 

14.  On  CROSS-ExAMiNATioy  a  witness  called  to  impeach  a  will  on  account  of 
the  mental  imbecility  of  the  testator,  may  be  asked  whether  he  has  not 
accepted  a  devise  under  it.     Id, 

15.  EviDENCB  OiTEBED  at  an  improper  time,  though  not  incompetent  in  it- 
self, may  be  rejected,  and  it  will  not  be  error.     Id, 

16.  OpiyiOK  OF  Witness. —  A  witness  may  be  asked  whether  she  knew 
whether  or  not  the  testator's  eye-sight  was  gpod  enough  to  enable  him 
if  his  mind  was  right,  to  recognize  her  when  near  him.  And  a  witness 
may  testify  that  when  he  visited  the  testator,  the  latter  would  "look  at 
him  with  a  vacant  stare,"  and  that  "  his  countenance  and  appearance  in- 
dicated childishness."    Id, 

17.  A  Statement  made  in  the  Testator's  Presence  by  his  wife,  "that 
he  did  not  attend  to  business,  that  he  was  incapable,"  to  which  he  said 
nothing,  is  admissible  in  evidence.     Id, 

tS.  Book  Entries  mate  bt  the  Testator  may  be  eWdence  in  favor  of  his 
sanity,  but  not  conclusive,  and  the  jury  must  determine  its  weight. 
Id, 

19.  Instructions  as  to  Facts. — ^The  court  are  not  bound  to  charge  the  jury 
whether  any  facts  have  been  given  in  evidence  raising  a  legal  presump- 
tion of  fraud  sufficient  to  invalidate  a  will;  but  can  only  instruct  them 
as  to  the  law  upon  certain  facts,  if  they  should  find  them  well  proved. 
Id, 

1M).  Abstract  Instructions — The  court  are  not  bound  to  answer  abstract 
questions.     Id, 

'21.  Inferences  of  Mental  Infirmity  from  Conversations  with  the  tes- 
tator cannot  be  drawn  without  disclosing  to  the  jury  the  nature  of  the 
conversations.     Id, 

22.  A  Survey  is  not  Evidence  without  showing  an  authority  to  make  it, 
or  proving  that  such  authority  existed  and  was  afterwards  lost.  Wilson 
V.  Stoner,  664. 

23.  Authority  to  Survey,  Presumption  of.  —  Possession  for  more  than 
thirty  years  under  a  survey  in  the  handwriting  of  an  assistant  deputy 
surveyor,  indorsed  "copied  for  return,"  together  with  a  memorandum  in 
the  same  handwriting,  that  there  was  an  authority  to  make  the  survey, 
the  lines  of  which  are  marked  on  the  ground,  is  not  sufficient  to  raise  a 
legal  presumption  of  an  authority  to  make  the  survey.     Id. 

"24.  Sheriff's  Deed,  when  Evidence. — In  an  action  by  the  vendor  against 
the  vendee  for  non-performance  of  a  contract  for  the  purchase  of  real 
estate,  the  vendor,  in  making  out  his  title,  cannot  give  in  evidence  a 
sheriff's  deed,  without  producing  the  record  of  the  judgment  and  execa- 
tion  under  which  the  sale  by  the  sheriff  was  made.  Hampton  v.  Speck' 
enagU,  704. 

2&  An  Exemplification  of  the  Proceedings  in  the  orphan's  court,  of  the 
valuation  and  partition  of  real  estate,  is  not  admissible  in  evidence,  un« 
lens  the  whole  record  is  exemplified.     Id, 
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26.  Indorser  as  Witness. — The  indoraer  of  a  promissoiy  note  ia  not  » 
competent  witness  in  a  suit  against  the  maker,  to  prove  that  thoogh 
drawn  as  an  ordinary  note  of  bnsiness  and  so  disconnted  by  the  holder, 
it  was  in  fact  ezecated  for  the  indorser*8  accommodation,  especially  if 
the  maker  received  a  bond  of  indemnity  from  the  indorser  at  the  tune 
the  note  was  drawn.     Bank  of  Montgomery  v.  Walker ^  709. 

27.  Original  Entries,  what  Are. — ^Where  a  servant  in  dealing  with  a  cos- 
tomer  makes  memoranda  of  the  transaction,  and  the  same  night  or  the 
next  day  entries  are  made  by  the  master  in  books  from  these  memo- 
randa, such  books  are  books  of  original  entries,  and  accompanied  with 
the  master's  oath  are  admissible  as  evidence  to  charge  the  customer. 
Ingraliam  v.  BockiuSf  730. 

28.  Joint  Obligor  as  Witness. — One  of  the  two  joint  obligors  not  sum- 
moned is  not  a  competent  witness  for  the  other  who  is  summoned,  to 
prove,  under  notice  of  set-off,  a  debt  due  from  the  plaintiff  to  the  wit- 
ness, though  the  witness  is  released  by  the  defendant.  Henderwn  v. 
Lewi8,  733. 

29.  Witness's  Declarations  out  of  Court. — ^Where  an  attempt  is  made 
to  impeach  a  witness,  by  showing  that  he  has  made  declaiationa  ont  oi 
court  inconsistent  with  his  testimony,  his  consistency  may  be  supported 
by  showing  other  declarations  agreeing  with  his  testimony.  Johnaon  v. 
Patterson,  756. 

80.  Declarations  against  his  Interest  made  by  one  under  whom  a  party 
claims  title  to  a  chattel  are  admissible  against  such  party.     Id, 

81.  Printed  Statutes  of  another  State  are  not  evidence  of  the  laws  ni 
that  state,  but  such  laws  must  be  proved  by  copies  duly  authenticated 
under  the  seal  of  such  state.     State  v.  Ttoitty,  779. 

82.  Parol  Evidence  Contradicting  Deed.  —  An  acknowledgment  in  a 
deed,  of  payment  of  the  consideration,  cannot  be  contradicted  by  paroL 
Graves  v.  Carter,  786. 

See  Consideration;  Corporations,  3;  Ejectment;  Kbootiablb  Instru- 
MENTS,  15,  20;  Notaries;  Slander;  Trespass,  3;  Verdict,  2;  Wills,  1. 

EXECUTIONS. 

L  Sale  of  Equitt  of  Esdemftion. — An  equity  of  redemption  cannot  be 
sold  on  execution  to  satisfy  the  debt  secured  by  the  mortgage.  AIImu 
V.  Sawyer,  188. 

2.  Chattels  Sold  on  execution  cannot  be  sold  en  masse,  except  under  special 
circumstances,  but  the  sheriff  should,  as  nearly  as  possible,  conduct  such 
sale  as  a  prudent  man  would  do  in  selling  his  own  property.  McLeod  v. 
Pearce,  742. 

8.  An  Execution  first  tested  will  take  priority  over  one  of  junior  tede, 
first  delivered  and  levied,  where  the  former  comes  to  the  sheriff's  haadi 
beford  a  sale  of  the  property.    Oreen  v.  Johnson,  763. 

See  Bankruptct,  3;  Sheriffs,  6,  7. 

EXECUTORS  AND  ADMINISTBATOES. 

1.  FoRX/GN  Administrator's  Assignment  of  Mortgaox. — ^An  administrtte 
cawiot,  by  virtue  of  his  appointment  in  another  state,  asngn  a  mortgigt 
oi  land  situated  here.     Cutter  v.  Davenport,  149. 
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^  SzaouTOB'a  Salb  of  Estatx.— A  bare  act  of  sale  of  the  aaaets  by  the 
exeeaton  is  a  sufficient  protection  to  the  pnivhaser,  if  there  be  no  ool- 
loaioiL  Accordingly,  where  an  executor  assigns  certain  notes,  part  ol 
the  assets,  as  security  to  one  who  is  a  surety  for  him  on  certain  bonds, 
the  latter  will  be  entitled  to  hold  the  same  against  the  heirs  and  devisees^ 
the  assignment  being  for  a  valuable  consideration,  and  without  frauds 
and  it  not  appearing  that  the  surety  knew  that  securities  assigned  to  him 
were  part  of  the  assets.    StUherland  v.  Brush,  383. 

JL  Ck>-KZBcnTOR's  LiABiLTTT. — One  executor  is  not  responsible  for  the  devas* 
tamt  of  his  co-executor,  if  he  did  not  know  and  assent  to  the  misapplica- 
tion of  the  assets.  Each  executor  is  liable  only  for  his  own  acts,  and 
what  he  receives  and  applies,  unless  he  hands  over  the  moneys  collected 
or  received  to  his  executor,  or  joins  in  the  direction  or  misapplication  of 
the>asset8.    Id. 

4b  Bights  of  Forxion. — A  party  cannot  sue  or  defend  in  the  courts  of  one 
state  as  executor  or  administrator,  under  the  authority  of  a  foreign  court 
of  probate.    DiU>UUU  v.  Lewis,  389. 

5.  GovnasioN  of  Judgment  bt. — A  judgment  confessed  by  an  executor  or 

administrator,  is  an  admission  of  assets  to  the  amount  of  the  debt. 
Griffith  V.  Chew,  556. 

6.  Joint  Dkbtob  as  Creditor's  Executor. — ^Where  the  obligee  in  a  joint 

and  several  bond  appoints  as  his  executor  one  of  the  obligors,  or  one 
of  the  administrators  of  such  obligor,  having  assets,  the  debt  is  dis* 
charged  as  to  all;  although  the  obligee  in  his  life-time  may  have  obtained 
several  judgments  against  the  deceased  obligor's  representatives  and  the 
survivor.     Id, 

7.  Monet  Paid  bt  Mistake. — ^Upon  express  or  implied  promises  made  to 

or  by  an  administrator  after  the  intestate's  death,  an  action  lies  by  or 
against  the  administrator  personally.  Therefore,  where  money  was  paid 
to  an  administrator  by  mistake,  for  which  he  receipted  as  admimstrator, 
it  was  held  that  the  action  to  recover  it  must  be  brought  against  him 
personally.     Grier  v.  Huston,  627. 

9.  Idem. — If  in  such  a  case  the  admimstrator,  without  notice  of  the  mistake, 
has  administered  the  money  in  payment  of  debts,  he  may  plead  that  fact 
specially,  and  upon  proving  it,  and  that  the  estate  is  insolvent,  he  will 
be  protected.     Id, 

9.  Suit  Against  Foreign  Administrator. -r-One  who  takes  out  letters  of 
administration  in  one  state  may  be  sued  in  another  for  a  debt  due  from 
the  intestate.     Evans  v.  Totem,  717. 

See  Judgments,  2;  Notice,  2. 

FAMILY  SETTLEMENTS. 

A  Familt  Arrangement,  entered  into  when  certain  deeds  were  executed, 
may  be  established  by  evidence  of  circumstances  tending  to  show  such 
arrangement;  and  a  deed,  otherwise  invalid,  would  be  admissible  in  evi- 
dence if  it  formed  part  of  such  arrangement.     Jourdan  v.  Jourdan,  724 

FEME-COVERT. 
See  Acknowledgment;  Deeds»  6. 
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fixtures. 

BEiscrED  BT  Tenant. — ^A  cider  mill  and  press  erected  by  a  yearly  tenant,  at 
his  own  expense  and  for  his  own  use,  in  making  the  cider  on  the  {arm, 
are  not  fixtures,  but  personal  property,  which  the  tenant  may  remove. 
Holmes  ▼.  Tremper,  238. 

FOREIGN  EXECUTORS. 
See  Executors  and  Administratobs. 

FOREIGN  JUDGMENTS. 
See  Pleadino  aivd  Practice,  11. 

FRAUD. 
See  EsTOFFEi^  2;  Negotiable  Instruments,  13;  Statute  07  LofiTATiOin^  L. 

FRAUDULENT  CONVEYANCES. 
See  Bankruptcy,  1,  2. 

GUARANTY. 

1.  LiABiUTY  OF  GuABANTOR.— Where  the  payee  of  a  note  payable  in  six 

months  sold  it  with  this  indorsement:  "  I  guaranty  the  payment  of  the 
within  note  in  six  months,"  it  was  held  that  his  undertaking  was  ab- 
solute, and  that  it  was  his  duty  to  see  that  it  was  paid  within  the  time^ 
or  to  take  notice  of  the  maker's  neglect  and  pay  it  himselL     CoUf  ▼. 
LUtU,  72. 

2.  GuARANTT  OF  NoTE — Whoro  the  payee  of  a  negotiable  promissory  note 

writes  on  the  back:  "For  value  received,  I  sell,  assign  and  gnaraoty 
the  payment  of  the  within  note  to  J.  A.  or  bearer,"  his  engagement  is 
absolute;  and  he  is  liable  without  demand  and  notice.  AUen  v.  Risjht' 
inere,  288. 
3*  On  A  Guaranty  of  a  Note,  drawn  and  indorsed  by  others,  if  the  drawer 
and  indorser  are  insolvent  at  the  maturity  of  the  note,  this  fact  would 
be  prima  facie  evidence  that  the  guarantor  was  not  prejudiced,  and 
therefore  notice  to  him  of  nonpayment  may  be  dispensed  with.  Gibb»  t. 
Cannon,  699. 

GUARDIAN  AND  WARD. 

1.  Power  over  Ward's  Estate. — A  guardian  has  the  legal  right  to  seU  the 
personal  property  of  his  ward.     Field  v.  Schieffelin,  441. 

2L  Rights  of  Purchaser. — A  bona  fidt  purchaser  from  the  guardian  has  a 
right  to  presume  that  he  acts  for  the  benefit  of  the  ward,  and  is  not 
obliged  to  see  to  the  application  of  the  money  paid.  And  the  court 
will  not  follow  the  assets  in  the  hands  of  a  purchaser,  unless  he  knew, 
or  had  sufficient  information  at  the  time,  that  the  guardian  oontem- 
plated  a  breach  of  trust,  and  intended  to  misapply  the  money,  or  waa» 
in  fact,  by  the  very  transaction,  applying  it  to  his  own  private  porw 
poses,     /i. 

HANDWRITING. 
See  Evidence,  1. 

HIGHWAYS. 
See  Water^Courses,  1. 
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HUSBAND  AND  WIFE. 

1.  Husband's  Deed  to  Wife. — A  deed  from  a  husband  directly  to  his  wife, 
during  coverture,  is  void  at  law.  Bat  a  suitable  provision  by  deed  from 
a  husband  to  his  wife  will  be  supported  in  equity.  Shepard  v.  Shepard^ 
395. 

2L  Hu8BAia)'s  Release,  when  Void. — Where  a  father  conveys  land  to  hi» 
Bon,  on  his  covenanting  to  pay  an  annuity  to  his  mother  during  her 
widowhood,  she  may  maintain  an  action  on  the  covenant  so  made;  and  a 
release  of  the  covenant  by  the  husband  in  his  life-time  is  fraudulent  and 
void  as  regards  her.     Id, 

S.  Trust  tor  Wite  Living  Separate. — Where  a  husband,  under  articles  of 
agreement  between  himself  and  wife,  places  money  in  the  hands  of  trus- 
tees for  her  sole  benefit  and  disposition,  although  the  articles  are  inoper- 
ative, as  such,  on  account  of  the  trustees  never  having  signed  them,  yet 
if  the  wife  lives  apart  from  her  husband  upon  the  faith  of  the  agreement, 
and  makes  a  testamentary  disposition  of  the  money,  her  administrator 
may  recover  the  same  from  the  trustees,  notwithstanding  the  husband'a 
objections.     Emery  v.  Neighbour,  541. 

4.  Wive's  Power  to  Make  a  Will. — ^With  the  permission  of  her  husband, 
a  wife  may  make  a  disposition  in  the  nature  of  a  wilL  And  this  permis- 
aion  will  be  inferred  from  the  fact  of  placing  money  in  the  hands  of  trus- 
tees for  the  sole  and  separate  use  of  the  wife.    Id, 

INCUMBRANCES. 
See  Dower. 

INDIAN  TITLES. 

1.  Patents  to  Indians — ^Validity. — A  patent  for  a  tract  of  land  to  aa 

Oneida  Indian  and  his  heirs,  in  fee,  conveys  the  land  to  him  and  hia 
Indian  heirs,  whatever  their  civil  condition  may  be,  whether  aliens  or 
natives.     Ooodell  v.  Jackson,  351. 

2.  Not  Citizens. — Indians  are  not  citizens,  but  distinct  tribes  or  nationa 

under  the  protection  of  the  government.     Id, 
B.  Vauditt  of  Deed. — A  deed  executed  by  an  Indian  to  a  white  man, 
without  the  consent  of  the  legislature,  which  the  statute  requires,  i» 
void.     Id, 

INDICTMENTS. 

See  Criminal  Law. 

INFANCY. 

1.  Infant's  Liabilitt  to  Personal  Charge. —A  father  devised  real  and 

personal  estate  to  his  son,  whom  he  made  sole  executor,  and  directed 
him  to  make  certain  annual  payments  to  his  mother  for  life;  and  the  son, 
after  assuming  the  trust  and  entering  into  possession,  made  the  payments 
regularly  until  he  died,  leaving  minor  heirs,  who  took  possession  by  their 
guardian,  and  it  was  held  that  they  were  not  liable  in  assumpsU  during 
their  minority  for  payments  falling  due  after  their  father's  decease. 
Haskell  v.  IlaakeU,  54. 

2.  Consideration  Received  during  Infancy. — Upon  a  purchase  of  landa 

by  a  minor,  two  of  his  friends  gave  their  note  for  the  purchase*  money ^ 
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he  promiBing  to  sign  the  note  on  attaining  his  majority,  and  cm  arriving 
at  full  age,  he  signed  a  memorandom  at  the  foot  of  the  note,  acknowl- 
edging himself  bound  as  co-surety,  and  it  wis  held,  in  an  action  against 
him  on  the  note,  that  the  plaintiff  might  show  by  parol  that  the  note 
was  given  for  the  defendant's  own  debt^  and  that  the  engagement  there- 
fore, not  being  collateral,  no  new  consideration  was  necessary.     Thomp' 

9on  ▼.  LvMooU,  67. 

INJUNCTIONS. 

1.  To  RiSTBAiK  Tbbspass. — ^An  injunction  will  not  lie  to  restrain  a  mera 

trespass,  where  the  injury  is  not  irremediable  and  destmctiTe  to  tho 
estate,  and  when  the  ordinary  legal  remedy  in  a  court  of  law  will  afford 
adequate  satisfaction.  The  act  to  be  enjoined  must  be  a  case  of  mischief 
and  of  irreparable  ruin  to  the  property  in  the  character  in  which  it  has 
been  enjoyed.     Jerome  v.  Roaa^  484. 

2.  None  whkrb  Act  Justdtiabls. — An  injunction  will  not  lie  to  restrain  a 

person  from  taking  away  rock  from  the  plaintiff's  premises,  where  such 
act  is  done  under  authority  of  the  canal  oonmiisnoners,  pursuant  to  aa 
act  of  the  legislature.    IdL 

INSOLVENT  LAWS. 
See  Bankbuftct. 

INSTRUCTIONS. 
See  Eyidenck,  11,  19,  20;  Pubadino  and  F&aotiob,  7. 

INSURANCE— MARINE. 

^'Frbb  ntou  Aterage'*  in  PoLicrr. — In  a  valued  policy  of  insurance  on  the 

anticipated  profits  on  a  cargo  of  goods  '*  warranted  free  from  average," 

there  must  be  an  actual  total  loss  to  entitle  the  insured  to  recover.   A  loss 

of  fifty  per  cent,  on  the  whole  amount  of  the  goods  is  not  sufficient.   Wain 

V.  Thompson^  675. 

JUDGMENTa 

1.  Unsatxsfisd  no  Bab. — ^An  unsatisfied  judgment  in  another  state  against 

one  of  two  joint  promisors  is  no  bar  to  an  action  against  the  other  here 
upon  the  original  contract.     Dennett  v.  Chich^  59. 

2.  Amending  Judgment  against  Administrator. — ^A  judgment  entered 

against  a  defendant  as  administrator,  instead  of  against  the  goods  and 
estate  of  the  intestate,  may  be  amended  by  another  part  of  the  record. 
Atkins  V.  Sawyer^  189. 

3.  Not  Impeachable  Collaterally.     A  judgment  cannot  be  impeached 

collaterally  on  the  ground  of  fraud.  Accordingly  in  an  action  to  recover 
money  paid  to  the  defendants  as  the  insurance  on  a  vessel,  a  plea  that  the 
same  was  paid  in  satisfaction  of  an  execution  issued  under  a  judgment 
therefor  will  be  good,  and  the  plaintiff  cannot  show  that  the  insnxanoe 
was  obtained  by  a  fraud  of  which  he  was  ignorant  until  after  the  ezeca- 
tion  was  satisfied.     Homer  v.  Fuh^  218. 

4.  Title  Passing  bt. — ^A  judgment  for  the  plaintiff  in  an  action  of  troqiass 

lOr  carrying  away  goods,  vests  the  property  in  the  goods  in  the  defendant 
And  a  verdict  cannot  be  rendered  assessing  damages  for  the  taking,  and 
ordering  the  goods  to  be  returned  to  the  plaintiff.    WooUiy  v.  Carier^  620. 

5.  No  Appeal  jtrom  a  void  judgment  need  be  taken,  but  it  may  be  vaoated 

on  motion.      Whitley  v.  Black,  753. 
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6.  A  JuDGMSNT  TJVjaxL  a  repealed  statute  ia  Toid,  thongl;  prooeedingB  may 
have  been  oommenoed  before  the  repeaL    Id. 
See  EffroFPEL,  1;  Pabtnehship,  1;  Pubadiko  akb  Pbacticb,  11. 

LANDLORD  AND  TENANT. 

Tbx  RxLATioir  07  landlord  and  tenant  can  exist  only  by  virtne  of  a  oon- 
tract  express  or  implied.     LUUe  v.  Libby,  68. 

See  FiXTUBEa. 

LEGACIES. 

1.  Ademption  op  Specuio  Lxoact. — The  beqnest  of  the  testator's  rig^t 
and  interest  in  thirty  shares  in  the  United  States  bank  is  a  specifio 
legacy,  but  will  be  considered  adeemed  j>ro  <anto  merely,  where  the  char- 
ter of  the  bank  expires  during  the  life-time  of  the  testator  who  receives 
some  of  the  dividends  on  the  shares  bequeathed,  but  not  selling  or  dis- 
posing of  the  same.     Walton  v.  WaUan,  456. 

S.  Idem. — ^Nor  will  a  legacy  of  two  shares  in  a  navigation  company  be  con* 
sidered  adeemed,  by  increasing  the  number  of  shares  to  six,  during  the 
testator's  life-time,  and  by  the  vesting  of  the  same  in  the  state,  under 
an  act  of  the  legislature,  which  provided  for  a  compensation  to  stock- 
holders.    Id, 

9m  RsvoGATiOK  OP  Devise. — ^Any  change  by  the  testator  in  the  estate  in 
lands  devised,  or  any  act,  though  nugatory  in  itself,  yet  demonstrating 
an  intention  to  revoke  the  devise,  will  amount  to  a  revocation,  except  in 
the  case  of  a  conveyance  for  the  purpose  of  the  payment  of  debts.    Id, 

4.  Ideil — Where  a  contract,  made  by  a  testator,  for  the  sale  of  land  devised 
by  him,  is  afterwards  absolutely  rescinded  by  the  mutual  consent  of  the 
purchaser  and  testator,  who  is  thus  restored  to  his  former  title,  and  dies 
seised  of  the  land,  the  devise  is  nevertheless  revoked  and  gone  forever. 
Id. 

&  BBQxmsT  to  Poor  Relations. — hx  the  case  of  a  bequest  of  personal  prop- 
erty to  the  testator's  wife,  "  and  at  her  decease  to  be  divided  between 
her  and  my  poor  relations  equally,"  the  bequest  is  to  be  construed  as  if 
the  word  poor  were  not  used,  and  after  the  wife's  death  the  estate  is  to 
be  divided  per  capita  between  the  brothers  and  sisters  of  the  testator, 
living  at  his  death,  and  the  children  of  such  brothers  and  sisters  as  were 
dead,  and  the  mother  of  the  wife,  the  father  not  being  olive.  The  broth- 
ers and  sisters  of  the  wife  do  not  take.  McNeiUedge  v.  OaBfraith,  572^ 
See  Gharitablb  Uses;  Evidence,  6. 

MAIL  CARRIERS. 
See  CoifMON  Cabrisbs. 

MARRIAGES. 
L  Solemmization  op. — Under  a  statute  authorizing  stated  and  ordained 
ministers  to  solemnize  marriages  within  the  town,  parish  or  district  in 
which  they  reside,  where  either  of  the  parties  also  resides  there,  a  mar- 
riage solemnized  by  a  minister  ordained  over  an  unincorporated  religions 
society  composed  of  members  from  different  towns,  the  ceremony  being 
performed  at  the  minister's  house,  but  neither  of  the  parties  being  a 
resident  of  that  town,  is  void.  Ligonia  v.  Buxton^  46. 
An.  Dsa.  You  XI— 03 
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S.  Statutb  LiaAUZi^a. — A  statate  legalizing  marriages  aolemnued  by  uo^ 
authorized  persoDB,  who  erroneously  mpposed  themselyea  to  haT» 
authority  therefor,  will  not  cure  the  invalidity  of  a  marriage  aolemniaed 
by  Buch  a  person  between  parties  neither  of  whom  resided  in  his  town 
contrary  to  the  laws  then  in  force.    Id. 

S.  After  DiyoBCx  for  Adultbry. — ^A  marriage  contracted  by  a  penoo 
-  from  whom  a  divorce  had  been  granted  a  vmaUo  on  the  groond  of  adul- 
tery is  unlawful  and  void,  the  innocent  party  in  such  suit  being  still 
alive.     West  Cartibridgt  v.  Lesangton,  231. 

4.  Idxm— In  Anothbr  State.— Where  the  husband,  having  a  legal  settle- 

ment  in  the  state  of  Massachusetts,  after  such  a  divoroe^  ismotved  to 
another  state  and  married,  his  former  wife  being  still  alive^  as  such  mar- 
riage was  permitted  in  that  state,  the  children  are  legitimata  sad  haw 
fheir  Cither's  settlement    Id, 

See  AonoK. 

MABSHALING  OF  ASSBI8. 
See  Equitt,  2,  8, 

MESNE  PROFIT& 
See  Trbbpabs,  4. 

MORTGAGEa 

L  Absionkszit  of. — In  this  state,  the  assignment  of  a  mnrtgsge  must  be  by 
deed,  but  the  bond  and  debt  secured  thereby  may  be  assigned,  without 
writing,  by  delivery  of  the  same,  together  with  the  mortgage,  for  a  full 
consideration;  and  one  who  subsequently  purchases  under  an  ezecutioD 
against  the  mortgagee,  the  same  being  a  banking  corporation,  and  ob- 
tains a  conveyance,  pursuant  to  statute,  of  the  mortgagee's  interest  in 
the  debt  and  mortgaged  premises,  cannot  maintain  a  writ  of  entry  for 
the  land.     Vose  v.  Handy,  101. 

%  AcnoN  ON,  AFTER  PAYMENT. — ^After  a  mortgage  has  been  paid  no  writ 
of  entry  can  be  maintained  thereon.     LL 

5.  Ship  at  Sea. — ^A  ship  at  sea  bound  to  a  port  in  this  state,  was  mortgaged 

in  another  state  by  a  deed  of  mortgage  stipulating  for  the  possession  by 
the  mortgagor  until  default  in  payment  of  the  notes  for  which  the  secur- 
ity was  given.  Upon  the  arrival  of  the  vessel  in  this  state  she  was 
attached  in  an  action  against  the  mortgagor  and  another  part  owner. 
Subsequently,  and  within  a  reasonable  time  after  the  mortgagee  was 
entitled  by  the  terms  of  the  mortgage  to  take  possession,  his  agent  gave 
notice  of  his  claim  by  memorandum  on  the  certificate  of  enrolment  at 
the  custom-house.  It  was  held  that  the  mortgagee  had  a  valid  title, 
but  that  the  attaching  officer  was  entitled  to  the  possession  of  the  \'e88el 
on  account  of  the  interest  of  the  part  owner,  and  for  that  pnipoae  might 
maintain  trover  against  the  agent  who  had  replevied  her.  Badtam  v. 
Tucker,  202. 

i.  Future  Advances. — Whether  or  not  a  mortgage  to  secure  future  ad- 
vances be  fraudulent  depends  upon  the  attending  drcumstanoea.    Id, 

&  Power  of  Sale. — A  power  of  sale  contained  in  a  mortgage  of  land  in 
this  state,  when  the  mortgagee  resides  and  dies  in  another  state,  may  b* 
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coreented  by  an  adminiBtrator  appaintad  in  that  state.  The  ezerciBe  ol 
the  power  is  matter  of  contract,  and  not  of  jnrisdiotion.  DooUUle  r. 
LewiB,  889. 
6w  BiOBTS  OT  MoBTOAGEB  IN  P088BS8IOK. — ^A  mortgagee  in  posaoBsion  can 
never  be  ousted  b j  the  mortgagor,  or  any  one  claiming  under  him,  until 
the  mortgage  is  paid.    Den  t.  Wrighi,  546. 

See  Attachment;  Ezxcutions,  1;  Exxoutobs,  1. 

MUNICIPAL  CORPORATIONS. 
See  CsBTia&Aia;  Charitable  Uses;  Eyidbng^  2. 

NEGUGENCK 
See  Batlbcbnts. 

NEGOTIABLE  INSTRUMENTS. 

L  Note  as  ExTDrouiBHMENT  ov  L^xbt. — A  negotiable  note  or  order  drawn 
by  a  debtor  and  accepted  by  the  creditor  is  presumed  to  be  an  extin- 
guishment of  the  original  debt,  but  this  presumption  may  be  rebutted  or 
explained  by  agreement  of  the  parties  or  by  proof  of  a  usage  or  of  cir- 
cumstances inconsistent  therewith.     Vamer  y.  Nobleboroughj  48. 

2l  Order  on  Town  Treasurer— Presentment.— An  order  drawn  by  the 
selectmen,  on  the  town  treasurer,  must  be  presented  for  payment  be- 
fore an  action  can  be  maintained  on  it,  but  no  notice  of  non-aooeptanoe 
or  nonpayment  need  be  given  to  the  selectmen.     Id, 

Sl  Watveb  by  Indorser  Taking  Security. — An  indorser  of  a  note  who 
protects  himself  from  eventual  loss  by  taking  collateral  security  of  the 
maker,  thereby  waives  his  right  to  demand  and  notice.  Mead  v.  Stnall, 
62. 

4w  Negotiability  of  Note,  how  Destroyed— Nothing  but  payment  de- 
stroys the  negotiability  of  a  note,  and  that  will  not  do  so,  when  made 
by  the  last  indorser,  or  by  any  prior  indorser,  if  subsequent  indorse- 
ments are  struck  out  before  the  note  is  again  put  in  circulation.     Id, 

6.  Presentment  by  Agent. — A  personal  demand  upon  one  of  the  makers 
of  a  promissory  note  by  an  agent  having  the  note  with  him  is  sufficient 
without  a  written  instrument  constituting  him  agent.    Shed  v.  Brett,  209. 

6.  Notice  to  Indorser  by  Mail — ^Notice  of  dishonor  may  be  given  imme- 

diately upon  the  refusal  of  the  maker  to  pay  at  maturity.  Where  the 
indorser  lives  in  another  town,  putting  the  notice  into  the  post-office  is 
sufficient,  although  it  should  never  be  wceived.     Id. 

7.  Sufficiency  of  Notice. — A  notice  to  an  indorser  is  not  insufficient,  al- 

though it  does  not  state  at  whose  request  it  was  given,  nor  who  was  the 
owner.    Id. 

8.  Action  Before  Notice  Received. — An  action  commenced  on  the  day 

of  dishonor  against  the  indorser  after  notice  mailed  will  be  sustained, 
although  the  writ  was  served  before  the  notice  could  be  received  by  the 
mail.    Id. 

9.  Notice  where  Drawee  has  no  Funds. — Whenever  the  drawee  has  any 

funds,  or  there  is  a  reasonable  expectation  that  he  will  honor  a  bill,  the 
drawer  is  entitled  to  notice  of  its  dishonor,  and  due  diligence  in  present* 
ment.     Robinaon  v.  AtMs^  259. 


K20  Index. 

10.  TiHB  OT  PSBSBNTMBNT.—Where  a  bill  ib  drawn  payable  at  sights  or  a 
oertain  number  of  days  after  sight,  there  ia  no  fixed  role  for  its  present- 
ment, except  that  the  holder  is  bound  to  use  due  diligence,  and  put  the 
bill  into  circulation.     Id, 

11.  Bona  Fidb  Holder  of  Notb. — One  who  reoeives  negotiable  paper  in  the 
usual  course  of  trade  for  a  fair  and  valuable  consideration,  from  an  agent 
or  factor  having  no  authority  to  transfer  it»  but  without  knowledge 
of  that  fact  or  notice  of  the  fraud,  may  hold  it  against  the  true  owner. 
Coddington  v.  Bay^  343* 

12.  "Usual  Coubsb  of  Trade."— By  the  "usual  course  of  trade'*  is  meant 
that  the  holder  shall  reoeive  the  bill  or  note  so  obtained,  not  as  aecnritj 
for  an  antecedent  debt,  but  in  the  course  of  business,  and  as  payment 
for  a  debt  contracted  at  the  time.    Id, 

ISl  Kotxs  Fraudulentlt  Transferred  by  Agent. —Where  an  insolvent 
agent,  having  received  negotiable  notes  to  be  transmitted  to  his  princi- 
pal, fraudulently  transferred  them  as  security  to  certain  accommodation 
indorsers  on  hia  own  notes,  the  latter  having  no  knowledge  of  the  fraad, 
and  not  having  at  the  time  become  chargeable  on  their  indorsements,  it 
was  held  that  they  were  liable  to  the  principal  for  the  amount  of  tiie 
notes  transferred,  the  same  not  having  been  received  in  the  usual  couzaa 
of  trade.    Id, 

14  NoncB  TO  Indorser  by  Mail.— -Where  a  notary  protests  a  note  for 
nonpayment,  and  transmits  notice  thereof  by  the  next  mail  to  the  holder 
resident  in  another  town,  a  notice  by  such  holder  to  the  indorser  sent  by 
the  mail  next  after  the  receipt  of  the  notiioe  by  the  holder,  will  be  snf- 
fident.     Bank  qf  Elizabeth  v.  Ayers,  535. 

Ifii  Evidence  of  Sending  KoncE. — ^Where  the  evidence  of  the  mailing  tha 
notice  to  the  post-office  nearest  the  indorser's  residence,  was  the  testi- 
mony of  the  cashier  of  a  bank,  who  testified  that  it  was  his  custom  to 
send  notices  to  the  post-office  nearest  the  indorser's  residence,  and  be- 
lieved that  he  did  so  in  the  present  instance,  and  the  jury  found  for  the 
plaintiff,  the  court  will  not  set  the  verdict  aside.     Id, 

18.  A  Check  Paid  in  Part  by  the  drawer,  after  it  becomes  due,  dispenses 
with  the  necessity  of  proving  a  demand  on  the  bank,  in  a  suit  against  the 
drawer.     Levy  v.  Peters,  679. 

17.  Credit  for  Part  Payment  will  not  avoid  the  necessity  of  proving  a 
demand  on  the  drawee,  if  the  defendant  disclaims  such  credit  and  insists 
on  the  want  of  demand.  But  if  the  defendant  acquiesces  in  such  credit 
and  contends  that  the  whole  has  been  paid,  and  relies  upon  length  ol 
time  and  other  circumstance  to  discharge  him  altoflsether,  he  theroby 
admits  a  part  payment.     Id. 

18.  TncB  Given  to  Indorser. — Whero  a  note  is  drawn  and  indorsed  for  the 
accommodation  of  the  indorser  who  gives  a  bond  of  indemnity  to  the 
maker,  the  latter  will  not  be  discharged  by  the  giving  of  time  to  the 
indorser  by  the  holder  after  maturity,  although  he  knows  that  the  note 
was  for  the  indorser's  accommodation.     Bank  of  MfnUgomerp  v.  Waiter 

709. 

19.  Accommodation  Indorsers  on  a  note  for  the  benefit  of  a  third  person, 
where  thero  is  no  special  agreement  between  such  indorsees,  and  neither 
is  benefited,  are  co-sureties  and  entitled  to  contribution,  as  aghast  eaoh 
other,  though  their  indorsements  were  made  at  different  times,  i^otatl 
V.  McRae,  787. 
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70.  Etxrt  Indorsxxeitt  is  Prima  Facie  Evidencx  of  the  purchase  of  a 
note,  but  the  contrary  may  be  shown.     Id. 

See  AoooRD  and  Satisfaction;   Agekc7,  4;  Eyidzs^k,  26;  GuABAimr; 

UsuRT,  3,  4,  6. 

NEW  TRIAL. 

1.  JuixsE  Communicating  with  Jury. — It  is  a  ground  for  a  new  trial  for  a 

judge  to  make  any  communication  whatever  to  a  jury  respecting  a  caase 
after  it  has  been  submitted,  except  in  open  court,  and,  if  practicable,  in 
the  presence  of  counsel.     Sarrjfni  v.  RohtrUi^  185. 

2.  Equttt  will  Grant  a  New  Trial  at  law  upon  newly  discovered  proof 

of  the  perjury  of  the  witness,  upon  whose  testimony  the  former  verdict 
was  obtained,  where  such  proof  was  discovered  too  late  to  obtain  redress 
at  law,     Peagram  v.  King,  793. 

NOTARIES. 
Memoranda  or  Deceased  Not  art. — A  deceased  notary's  protest  and  mem- 
oranda kept  by  him  in  his  register,  proved  to  be  in  his  handwriting,  are 
admissible  showing  due  demand,  but  not  notice  to  the  indorser  when  such 
memoranda  did  not  state  where  the  indorser  resided,  nor  to  what  place 
notice  to  him  was  sent.     HcJUday  v.  Martinet,  262. 

NOTICK 

1.  Actual  Notice  of  Unrecorded  Deed. — A  creditor  having  actual  knowl- 
edge of  a  previous  unregistered  conveyance  of  land  by  his  debtor,  for  a 
valuable  consideration,  cannot  by  an  attachment  and  levy  obtain  a  title 
thereto  against  the  grantee.     Priest  v.  Rice,  156. 

2i  Notice  to  Administrator,  Sufficienct  of. — Notice  to  the  administrator 
of  a  deceased  mortgagor  of  a  sale  on  execution  of  the  equity  of  redemption 
is  sufficient  without  notice  to  the  heirs.     Afhina  v.  Sawyer,  188. 

See  Bona  Fids  Purchasers;  Deeds,  8;  Negotiable  Instruments,  2,  6,  7,  8, 

9,  14,  15;  Pleading  and  Practice,  9. 

OUSTER. 
When  Proof  of.  Unnecessary. — When  nul  disseiinn  is  pleaded  to  a  writ  of 
entry,  proof  of  actual  ouster  is  unnecessary.     Stevens  v.  Winship,  178. 

PART  PERFORMANCK 
See  Statute  of  Frauds,  1. 

PARTNERSHIP. 

1.  A  Judgment  Against  One  Partner  is  a  bar  to  a  subsequent  suit  against 
both,  though  the  new  defendant  was  a  dormant  partner  at  the  time  of 
the  contract,  and  was  not  discovered  until  after  the  judgment.  Smith  v. 
Black,  686. 

%  An  Acknowledgment  bt  One  Partner,  after  a  dissolution  of  the  partner- 
ship^ will  prevent  the  operation  of  the  statute  of  limitations  upon  a  tina 
debt.    MelfUire  v.  Oliver,  760. 

PATENTS— LAND. 
See  Indian  Titles*  L 
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PEWSw 

Pbofertt  nr. — ^A  pew-holder  has  not  an  absolnte,  bat  a  qualified  propertjr  m 

his  pew,  it  being  snbject  to  the  right  to  make  neceenaiy  altemtioiia  in 

the  meeting-honae,  or  to  poll  it  down  and  xeboild  it;  but  if  he  is  injured 

in  hifl  property  by  soch  alterationa,  or  by  the  destruction  and  reboildiqg 

of  the  honse,  he  may  have  an  action  on  the  case  for  his  damages.    Daniel 

r   Wood^  151. 

PLEADING  AND  PBACTICE. 

L  Sepauatb  Acnoir  on  Jonrr  Pbomisk. — ^A  separate  action  may  be  main- 
tained against  one  or  two  joint  promisors,  where  the  other  has  nrithar 
domicile  nor  property  within  the  state.    DenneU  y.  Chkk,  69. 

2L  Alleodto  Joint  iNViQiTioir — ^Plba. — Where  the  plaintLOT  alleges  that  he 
and  the  defendant  were  the  joint  inventors  of  certain  machines,  and  as 
such  entered  into  certain  covenants,  pleas  that  neither  party  was  ths 
inventor,  or  that  separate  patents  to  them  previous  to  the  sgreement 
were  void,  or  a  subsequent  joint  patent  was  void,  were  held  had. 
Steams  v.  BarreUt  223. 

S.  Bepucation,  WHXir  SumciEirr. — Where  the  defendant  pleads  that  each 
party  supposing  himself  the  inventor,  procured  a  patent  and  entered  into 
the  agreement  expecting  to  enjoy  the  exclusive  right  within  his  district^ 
and  that  the  patents  were  void,  a  replication  traversing  that  they  en- 
tered into  the  agreement  under  that  supposition  and  expectation  was 
held  sufficient.    Id, 

4,  Matter  op  Defense. — ^A  stipulation  in  the  agreement  that  the  defendant 
might  use  the  machines  in  the  plaintifiTs  district  upon  certain  oondition^ 
need  not  be  stated  in  the  declaration,  as  it  is  matter  of  defense.     7dL 

&  Dismissal  of  Bill,  when  a  Bab. — ^To  make  the  dismissal  of  a  bill  on 
the  merits  a  bar  to  a  new  bill,  it  must  bo  an  absolute  decision  upon  the 
same  point  or  matter;  and  the  new  bill  must  be  by  the  same  plaintiff  or 
his  representatives  against  the  same  defendant  or  his  representatives. 
And  if  the  defendant  in  the  former  suit  files  his  bill  against  the  plaintiffii 
in  that  suit,  who  since  the  dismissal  have  acquired  a  legal  right  or  ad- 
vantage, the  cause  will  be  opened  on  its  merits.  Sea/ie  v.  Neafie^ 
379. 

6w  Amendment  of  Declabation — ^What  Allowed. — ^A  declaration  cannot 
be  amended  by  inserting  an  entirely  now  cause  of  action;  but  the  same 
contract  or  wrong  may  be  alleged  in  a  different  manner,  so  as  to  conform 
to  the  facts  and  the  proof;  and  such  alteration  may  be  allowed  after  ths 
jury  is  sworn.       Casatll  v.  Cooke,  610. 

7.  Ibbblevant  Instructions,  though  Erboneous,  will  not  be  a  ground  of 

reversal  if  the  law  relating  to  matters  in  issue  is  correctly  stated.     Id 

8.  Defect  in  Declaration  Cubed. — If  the  declaration,  in  an  action  on  a 

bond  for  the  purchase  price  bid  at  a  sheriff's  sale,  omit  to  allege  the  sale, 
it  will  be  bad  on  demurrer.  But  such  defect  will  be  cured  by  notice  of 
special  matter  in  defense,  wherein  is  set  out  the  fact  of  sala  Friedfy  ▼. 
Scheetz,  691. 

i.  Notice  Alleged  in  the  Declaration  in  an  action  against  the  gnarantot 
of  a  promissory  note  need  not  be  proved.    Oibbs  v.  Cannon^  699. 

10.  A  Declabation  in  Assumpsit  by  a  vendor,  on  a  contract  for  the  sale  ol 
real  property,  ought  to  state  a  positive  assumption  by  the  defendantk 
and  to  aver  that  the  plaintiff  was  seised  of  a  good  estate  in  f ee-sunpK 
IlampUm  v.  SpeckenagU,  701 
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1 1.  AcnoK  ON  FoREiON  JuDOMicKT — Plbabino. — An  action  at  law  is  main- 
tainable in  Pennsylvania  on  a  decree  of  a  coart  of  equity  in  Tennessee 
for  the  payment  of  money.  In  such  action  the  pleas  of  nil  debet  and  nut 
M  record  are  both  bad  on  general  demurrer.  If  the  defendant  intend 
to  deny  the  existence  of  such  a  decree,  he  may  frame  his  plea  so  as  to 
meet  the  averment  in  the  declaration,  and  conclude  to  the  country. 
Effaru  V.  TcUem,  717. 

%2.  EiiTRY  07  Ssr-OFF — Plsading. — ^Where  payment  is  pleaded  in  an  action 
on  a  bond,  and  issue  joined  thereon,  the  short  entiy  of  set-off  added 
thereto  is  only  a  notice,  and  not  strictly  a  plea,  and  therefore  requires 
no  replication.     Hendereon  v.  Lewis,  733. 

€(ee  Bona  Fidb  Pubchasers;  Costs;  EjECTMEin',  3;  Judgments,  5;  ^ster. 

PLEDGK 
See  Attachment. 

POWERS. 

€.  Devise  wtth  Power  ot  Sale. — Where  a  testator  devised  certain  land 
to  his  wife  for  life,  and  gave  her  power,  in  case  of  need,  to  sell  all  his 
estate,  real  and  personal,  for  her  comfortable  support,  it  was  held  that 
she  took  only  a  life-estate  with  a  power  of  sale  depending  on  a  contin- 
gency.    Stevens  v.   Winship,  178. 

^  Execution  of  Contingent  Power. — Those  who  claim  under  a  contin- 
gent power  of  sale  in  a  will  must  show  that  the  power  was  well  executed, 
and  that  the  contingency  happened;  and  it  is  for  the  jury  to  decide 
whether  it  happened  or  not.     Id. 

3w  Executing  Power  before  Probate. — A  probate  of  a  will,  oontaininga 
power  to  sell  land,  is  not  necessary  to  the  execution  of  the  power.  DoO" 
little  V.  Lewis,  389. 

4.  Execution  of  a  Power,  Effect. — Where  a  person  takes  by  execution 
of  a  power,  he  takes  under  the  authority  of  the  power,  equally  as  if  the 
'  power  and  its  execution  had  been  incorporated  in  one  instrument.   Id. 

See  Mortgages,  5. 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyshif. 

PROBATE. 
See  Will,  1,  2;  Powers,  3. 

PROTEST-MARINE. 
See  Evidence,  9. 

REAL  ESTATE. 

t.  Disseisin,  what  Possession  Constitutes. — To  constitute  disseisin  the 
disaeiBor's  possession  must  be  open,  notorious,  exclusive,  and  adverse  to 
the  true  owner's  title.     LitUe  v.  Libbj/t  68. 
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2.  Entry  undbr  Kecorded  Dbbb. — ^An  entry  npon  land  under  a  duly  regi»> 

tered  deed  from  one  having  no  title,  followed  by  visible  poeooarion,  oc- 
cupancy and  improvement  of  a  part  of  the  pi\;..i;.soii,  i  ^  a  diaaeiain  of  the 
true  owner  aa  to  the  whole  tract,  becauae  the  nature  and  extent  of  the 
claim  may  be  known  from  the  regiatry.  Ketmebeck  Purduue  v.  Laborett 
79. 

3.  FoBFEiTUBB  OF  LiFE-EsTATK — ^Where  a  tenant  for  life  executed  a  deed 

of  bargain  and  sale,  and  received  a  deed  back  from  the  grantee,  with  a 
special  warranty  against  those  claiming  under  him,  and  the  tenant  for 
life,  continuing  in  possession,  then  made  a  mortgage  of  the  premises,  it 
waa  held  not  to  work  a  discontinuance.     Stevens  v.  Winship,  178L 

4i  Tetlb  under  Secret  Deed. — ^A  secret  deed,  one  kept  for  the  atatntory 
time  in  one'a  atrong-box,  accompanied  with  no  actual  distinctive  and  ad- 
verse possession,  is  entitled  to  no  consideration  in  a  court  of  juatioe. 
Den  V.  Wright,  546. 

6.  TiTLX  AoQXTiRED  BT  POSSESSION. — ^Ejectment  will  not  lie  against  one  who 
has  full  and  undisturbed  possession  during  the  atatntory  period;  and  it 
is  immaterial  by  what  meaiis  he  came  into  possession,  whether  with  or 
without  title,  by  right  or  by  wrong.    Id. 

See  Tenants  in  Common;  Vendor  and  Vxhdbb,  L 

REOORDma. 
See  Deeds,  8;  Koncs,  1;  Real  ESbrtatb^  2. 

REMAINDERS. 
Bbcaindkb-man's  Riqht  07  Entbt. — A  remainder-man  is  not  bound  to  en- 
ter for  a  forfeiture  of  a  preceding  life-estate,  for  a  new  zi^^t  of  entiy 
accrues  on  the  death  of  the  life-tenant.    Stevens  v.  Winsh^  178. 

REPLEVIN. 

1.  PBACncB  IN.  —The  defendant  in  replevin,  under  a  plea  of  property  in  a 
stranger,  may  prove  that  a  sale  by  such  stranger,  under  which  the 
plaintiff  claims,  was  fraudulent.     Qumq/  v.  HaU,  198. 

8.  Against  Sheriff. — One  whose  goods,  in  the  hands  of  his  agent,  are 
seised  by  a  sheriff  under  an  execution  against  the  agents  may  maintaia 
replevin  for  them  against  such  sheriff.    Clark  v.  SkSmner,  902. 

SALES. 
See  Statute  of  Frauds,  2;  Wabbantt,  L 

SEAL. 
See  Ck)BP0RATi0NS. 

SEDUCTION. 

Action  fob  Dauohteb's  Seduction. — ^A  father  may  maintain  an  aetian  for 
the  seduction  of  his  minor  daughter,  though  she  did  not  rende  with  him 
at  the  time,  if  she  was  subject  to  his  control  and  he  was  entitled  tooooi* 
mand  her  services.     Hornketh  v.  Barr,  568. 

SERVICEa 
See  Contbacts. 
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SET-OFF. 

1.  Equixablb  Skt-otf. — ^The  courts  of  law  in  Pennaylvania  have  adopted 

the  equitable  doctrine  of  Betting  off  mntnal  demands,  wherever  it  is  pos- 
sible.   Morgan  v.  Bafik  qf  N.  A.,  575. 

2.  In  Favor  or  Ck>~OBLiGOB. — A  debt  due  from  the  plaintiff  to  a  co-obligor, 

not  summoned,  is  not  a  set-off  against  the  plaintiff's  demand  against  the 
oo-obUgor  who  is  summoned;  nor  can  a  separate  debt  due  from  the  plaint* 
iff  to  one  co-obligor,  be  set  off  against  a  joint  demand  against  both. 
Henderson  ▼.  Lewie,  733. 

See  Plxadino  akd  P&4GTIGB»  12. 

SHERIFFS. 

L  LiABiLrnr  iob  Dxputt*s  Trespass. — Although  a  sheriff  is  liable  for  a> 
trespass  committed  by  his  deputy  alone,  he  cannot  be  sued  therefor 
jointly  with  the  deputy,  nor  will  an  action  lie  against  him  after  a  judg* 
ment  against  the  deputy,  upon  which  execution  had  been  issued. 
Campbell  v.  Phelps,  139. 

8.  Custody  of  Pbisonxbs  on  Changs  ov  SHSBifis. — On  the  appointment 
of  a  new  sheriff,  the  prisoners  remain  in  the  custody  of  the  old  sheriff 
until  they  are  delivered  to  his  successor.  Hence,  if  the  old  sheriff  omit 
to  assign  over  to  the  new  sheriff  a  prisoner  who  has  been  permitted  to  go 
within  the  liberties,  this  is  not  an  escape  for  which  the  old  sheriff  is  lia- 
ble, as  long  as  the  prisoner  remains  within  the  limits.  Hempstead  v. 
Weed,  244. 

8.  A  Shxriff's  Sale  cannot  be  objected  to  by  the  purchaser,  on  the  ground 
that  the  title  of  the  defendant,  in  the  execution,  was  defective.  The 
sale  is  binding  in  all  cases,  except  where  there  has  been  fraud  or  a  mis- 
description of  the  property  in  some  material  respect.    Friedly  v.  Sdieelz,. 

691. 

i.  A  Devkt  of  Title,  of  which  the  purchaser  at  a  sheriff's  sale  had  notice, 
cannot  be  taken  advantage  of  by  such  purchaser  to  avoid  the  sale.  Con- 
sequently, where  one  has  bought,  after  giving  public  notice  of  the  defect, 
he  cannot  allege  the  defect  to  defeat  an  action  for  the  purchase-money. 
Id. 

&  Sheriff's  Sale— Bond  for  Price.— Where  the  conditions  of  a  sheriff*a 
sale  are,  that  the  purchaser  shall  pay  in  ten  days,  and  the  deed  shall  be 
delivered  thereafter,  the  property  to  be  resold  at  the  purchaser's  risk  if 
he  fail  to  comply  with  the  conditions,  and  the  purchaser  gives  a  bond  to- 
comply  with  such  conditions,  he  is  liable  on  the  bond  without  a  resale. 
Id. 

6b  An  Officer  Cannot  Break  Oxtter  Doors  or  Windows  to  execute  civil 
process.  So,  where  the  door  is  only  partly,  and  not  entirely  closed,  by 
persons  within  resisting  the  officer's  entrance.     State  v.  Armfield,  762. 

7-  A  Sheriff  is  not  Liable  for  levyiflg  on  land  where  the  debtor  has  per- 
sonal property  sufficient  to  satisfy  the  debt,  unless  he  knew  such  prop- 
erty to  be  the  debtor's,  or  it  was  shown  to  him  as  such  and  an  indemnity 
offered.     McCoy  v.  Beard,  773. 

See  Ejectment,  4;  Executions;  Replevin,  2;  Trover. 

SHERIFF'S  DEED. 
See  Evidence,  4,  24. 
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SLANDEB. 

1.  Special  Plea  as  Evidence. — ^A  defendant  in  slander  having  pleaded  the 

general  issne,  and  also  a  special  plea  in  justification,  admitting  the 
speaking  of  the  words,  which  was  adjudged  had  on  demurrer,  it  was 
held  that  such  special  plea  was  admissible  evidence,  under  the  general 
issue,  to  prove  the  speaking.    Alderman  v.  French,  114. 

2.  Idem— Evidence  to  Mitioate  Dahaqes.— Under  the  general  isme,  in 

an  action  of  slander,  evidence  of  the  truth  of  the  charge,  or  of  prior 
reports  of  the  plaintiffs  guilt  of  the  crime  imputed  to  him,  is  not  admis- 
sihle  in  mitigation  of  damages.     Id. 

STATUTEa 

See  GoMBTiTUTioNAL  Law;  Ck).RPORATiONS,  1;  EviDENCBy  31;  JuDGimna^  6; 

Masbiage,  2. 

STATUTE  OF  FRAUDS. 

1.  Past  Pertormangb  at  Law. — Part  performance  of  a  parol  agreemmt 

relating  to  land  will  not  take  it  out  of  the  statute  of  frauds  so  as  to  sus- 
tain an  action  at  law  for  damages  for  the  breach  of  it;  but  assumptU 
will  lie  for  expenses  incurred  by  such  part  performance.  Kidder  v. 
Hunt,  183. 

2.  Recetvino  Pakt  of  Goods  Sold. — ^The  parties  entered  into  a  parol  agree- 

ment for  the  sale  of  a  large  quantity  of  bricks  to  be  delivered  within  a 
month;  after  the  expiration  of  the  month  the  defendant  called  upon 
plaintiff's  agent,  who  had  charge  of  the  kiln,  took  away  eight  hundred 
of  the  bricks  and  told  the  agent  that  he  would  call  for  the  remainder  the 
following  week.  Defendant  did  not  call  for  them,  nor  did  the  plaintiff 
separate  the  bricks  from  the  rest  of  the  kiln.  It  was  held  that  the  lat- 
ter contract  was  not  within  the  statute  of  frauds,  as  part  of  the  goods 
had  been  delivered,  and  its  terms  could  be  ascertained  by  reference  to  the 
former  contract.    Damon  v.  Osbom,  229. 

STATUTE  OF  LIMITATIONS. 

1.  Fraud. — When  the  statute  of  limitations  is  pleaded  to  an  action  founded 

on  fraud,  a  replication  which  avers  ignorance  of  the  fraud  until  within 
six  years  is  sufficient.     Homer  v.  Fish,  218. 

2.  Exceptions  in. — Where  one  of  two  mercantile  firms  which  have  united 

in  the  joint  purchase  of  certain  linens,  takes  charge  of  the  disposal  of 
the  property,  and  agrees  to  account  for  the  other's  share,  such  transac- 
tion is  not  "a  trade  of  merchandise  between  merchant  and  merchant, 
their  factor  or  factors,*'  within  the  meaning  of  the  exception  in  the  stat- 
ute of  limitations,  nor  does  such  dealing  make  the  receiver  of  the  pro- 
ceeds of  the  sale  of  the  linens  a  trustee,  so  as  to  take  the  case  out  of  the 
statute.     Murray  v.  Cosier,  333. 

3i.  Acknowledgment  ov  Debt. — A  written  offer  by  defendant's  oounael, 
pursuant  to  instructions,  to  pay  the  claim  without  interest,  in  order  to 
avoid  litigation,  bat  reserving  the  right  to  plead  the  statute  should  the 
offer  not  be  accepted,  is  such  an  admission  as  will  defeat  the  operatioa 
of  the  statute.     Id. 

4.  Limitations  in  Equity.— The  statute  of  limitations  is  a  good  j^ea  in 
equity  as  well  as  at  law.     But  those  technical  and  continuing  trusts 
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which  are  not  cognizable  at  law,  bnt  fall  within  the  proper,  peculiar,  and 
•xdnsive  joriBdiction  of  a  court  of  equity  are  not  affected  by  the  atat- 
nte.     Kane  v.  Bloodgood,  417. 

S.  Ij>sm> — Tb.9  statute  of  limitations  receives  the  same  construction  and  ap- 
plication, in  analogous  cases,  in  equity  as  at  law.     Id, 

6w  Idem — Cokpo&ation  as  Trustee. — The  liability  of  an  incorporated  com- 
pany to  pay  the  dividends  on  certain  shares  owned  by  the  plaintiff  ia 
not  such  a  trust  as  will  take  the  case  out  of  the  statute  of  limitations. 
Id. 

7«  Pleadikq  Statute,  when  sro  Bar. — A  pure  plea  of  the  statute  is  no 

bar,  where  there  are  circumstances  stated  in  the  bill  which  take  the  case 

out  of  it,  unless  the  plea  be  accompanied  with  an  averment  or  answer, 

destroying  the  force  of  those  circumstances.     I<L 

E.  The  Effect  of  the  Statute  of  Limitations  is  to  destroy  the  remedy, 

without  impairing  the  right.     Lttdlow  v.  Van  Camp,  529. 
H.  Parol  Promise  to  Pay  Barred  Bond. — A  bond  barred  by  the  statute 
of  limitations,  and  upon  which  no  payments  have  been  made,  is  not  a 
sufficient  consideration  to  support  an  action  upon  an  express  promise  to 
pay  it.     Id. 
10.  Limitations  Affbctino  Tax  Sales. — The  time  limited  by  statute  for 
the  conmiencement  of  actions  for  the  recovery  of  lands  sold  for  taxes 
runs  from  the  purchaser's  entry  into  possession.     Wain  v.  Shearman^ 
624. 
IL  PoesBSSiON  UNDER  THE  STATUTE  OF  LIMITATIONS,  to  prevent  a  recovery 
or  vest  a  right,  must  be  actual,  continued,   adverse,   and  exclusive. 
Cooper  V.  Smithf  65S. 
12.  An  easement  claimed  out  of  the  land  of  another  can  not  be  the  subject 
of  the  statute  of  limitations,  for  it  is  not  constant,  exclusive,  and  ad- 
verse.    But  a  continued,  exclusive  possessicn  and  enjoyment  with  the 
acquiescence  of  the  owner  of  the  inheritance  for  the  time  prescribed  by 
the  statute  of  limitations,  is  evidence  from  which  the  jury  may  presume 
a  rig^t  to  the  easement,  by  grant  or  otherwise.     Id, 
I3w  Acknowledgment  of  Barred   Debt. — ^Where  a  defendant  who  had 
been  arrested  in  an  action  on  a  promissory  note,  said,  '*  that  he  owed  the 
plaintiff  the  money,  and  intended  to  have  paid  him;  but  that  he  had 
taken  ungentlemanly  steps  to  get  it,  and  as  he  had  taken  those  steps  he 
would  keep  him  out  of  it  as  long  as  he  could;"  it  was  held  not  to  be 
such  an  acknowledgment  as  would  take  the  case  out  of  the  statute.    Fries 
V.  BoUsdit,  683. 
14i  Presumption  of  Payment  of  a  bond  may  be  raised  by  a  lapse  of  less  than 
the  statutory  time,  when  taken  into  connection  with  other  evidences; 
bnt  in  the  absence  of  other  circumstances,  the  full  statutory  time  must 
OEpire  to  raise  that  presumption.     Henderson  v.  Lewis,  73d. 

See  Ejectment,  1;  Partnershif,  2;  Real  Estate,  5w 

STOCK. 
See  Brokers;  Corpobations»  4,  6;  Ubaos, 

STREET  ASSESSMENTS. 
See  Certiorari. 
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suretyship. 

I.  What  Lacbxs  Dischajsges  Surety. — A  surety  will  not  be  diachai^ed  by 
the  creditor's  mere  omission  to  sue  the  principaL  But  if  the  creditor 
neglect  to  sue  the  principal,  after  a  request  by  the  surety,  the  latter  vnJl 
be  discharged,  provided  the  request  be  proved  clearly  and  beyond  a 
doubt,  and  be  positive  and  accompanied  by  a  declaration  that  unless  it 
be  complied  with,  the  surety  will  be  considered  discharged;  and  thooj^ 
such  request  should  be  in  writing,  yet  if  made  verbally  it  will  not  bo 
void.     Cope  v.  Smith,  682. 

I  Death  ot  Principal. — ^After  the  principal's  death,  the  creditor  is  not 
bound,  unless  requested  by  the  surety,  to  resort  to  his  estate,  notwith- 
standing a  statute  requiring  creditors  to  exhibit  their  accounts  to  execo- 
tors  and  administrators  within  twelve  months  after  public  notice.     Id. 

SURVEY. 
See  EviDXircB,  22,  23. 

SURVIVAL  OF  ACTION. 
See  Action. 

TAXATION. 
See  Statute  of  LnoTATioNa^  IQi 

TENANTS  IN  COMMON. 

tjrTBT  BT  Oim  Co-heir. — ^The  entry  of  one  of  oeTeral  hein  will  inure  i» 
the  benefit  of  his  co-heirs,  unless  his  acts  and  deolaratiani  show  an  in- 
tention to  exclude  them,  when  he  will  be  regarded  as  an  abater.  Shmm^ 
way  V.  Holbrookf  153. 

TENDER. 

See  Contracts,  4;  Deeds,  & 

TRESPASS. 

I.  Damages  in. — ^Tho  measure  of  damages  in  an  action  of  troapMs  for  break- 
ing plaintifiTs  close  and  taking  away  his  goods  and  chattels,  is  the 
vidue  of  the  goods,  together  with  the  incidental  damages.  WoolU^  v. 
Carter,  62a 

C.  Trespasser  cap^not  return  Propertt. — Where  a  trespass  has  been  com- 
mitted and  goods  carried  away,  the  injured  party  is  not  obliged  to  accept 
an  offer  of  compromise,  or  receive  the  goods  upon  restoration  proposed, 
but  he  may  stand  upon  his  legal  rights.     Id. 

%.  Same — Evidence  in  Mitioation. — An  offer  of  compromise  may  be  girta 
in  evidence  in  mitigation  of  the  damages.     Id, 

4.  In  Trespass  for  Mesne  Profits,  the  recovery  in  ejectment  against  the 
defendant  is  conclusive  as  to  liim  ol  tho  plaintiff's  title.  McCroMdy  v. 
Ouardians,  G67. 

6.  Trespass  against  a  Corporation  will  lie  to  recover  meoie  profits;  and 
against  the  guardians  of  the  poor,  trespass  for  mesne  profits  and  trartl 
may  be  maintained.     Id, 

See  Injunctions,  2;  Smuturw,  9L 
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TROVER. 

Deputt  Shkbot's  Ezbcutob. — ^Trover  will  lie  in  fayor  of  the  exeoator  of 
a  depnty  sheriff,  for  the  oonvenion  by  »  stranger  of  property  attached  by 
*     the  deputy  on  mesne  process.     Badlam  v.  Tucker,  202. 

TRUSTS  AND  TRUSTEES. 

!•  Thrbb  Tbustexs  most  be  appointed  under  the  domestic  attachment  act, 
and  qualify,  before  any  of  thorn  can  act;  but  if  one  afterwards  dies,  the 
Burvirors  may  sue  as  trustees.     MeCready  v.  Ouardiana,  667. 

^  A  Majoritt  09  Trustees,  having  powers  of  a  general  nature,  all  of 
whom  are  assembled,  may  act  if  regular  notice  has  been  given.  But 
where  a  certain  number  of  trustees  are,  by  act  of  assembly,  to  be  ap- 
pointed and  swoniy  all  must  be  appointed  and  sworn  before  a  majority 
can  act»  though  the  law  vests  in  the  majority  all  the  powers  of  the 
whole.     Id, 

See  Husband  and  Wife,  3;  Statute  of  Limitation3,  4,  6. 

USAGE. 
8toc<cholder  bound  bt. — ^If  it  is  the  usage  of  a  bank  not  to  permit  stock 
1o  be  transferred,  while  the  holder  is  indebted  to  the  bank,  a  stockholder 
who  becomes  its  debtor,  knowing  such  usage  is  bound  by  it,  and  neither 
he  nor  his  voluntary  assignees  can  maintain  an  action  for  a  refusal  to 
permit  a  transfer  of  his  stock.     Morgan  v.  Bank  qfK,  A,,  575. 

See  £viDENCB»  10. 

USURY. 

I.  REOoyxRT  OF  Usurious  Advances. — One  who  has  paid  more  than  the 
legal  rate  of  interest  may  recover  the  excess  in  an  action  of  asgumpeUf 
and  is  not  limited  to  the  remedy  prescribed  by  the  statute  to  prevent 
usury.  But  to  entitle  the  plaintiff  to  recover  he  must  show  that  he  has 
done  all  that  equity  requires.      Wheaton  v.  Hihhardj  284. 

&  Ck>MMissioN3  Not  Usurious. — To  constitute  usury,  an  unlawful  or  corrupt 
intent  is  necessary;  a  bona  fide  charge  by  a  banker  or  broker  of  a  com- 
mission for  extra  trouble  or  incidental  expenses  is  not  usurious.  Naurse 
V.  Prime,  403. 

3.  Usurt  AFFEcniNa  New  Note. — ^Where  one  pays  part  of  a  usurious  note 
and  gives  a  new  note  for  the  residue,  the  new  note  will  not  be  infected 
by  the  usury.     Bank  of  Elizabeth  v.  Ayers,  535. 

4.  Usurious  Discount  of  Note. — Where  a  bank  discounts  a  note  at  the 

usual  rate  of  interest  upon  condition  that  the  person  offering  the  note  for 
discount,  shall  receive  post  notes  payable  at  forty-five,  sixty,  and  ninety 
days  as  cash,  and  the  said  post  notes  are  received  and  paid  as  cash,  the 
note  discounted  is  usurious.  Id. 
4S.  Usurious  Sale  of  Note. — ^The  promisee  in  a  certain  note  indorsed  it  and 
delivered  it  to  his  clerk,  with  instructions  to  raise  money  on  it  by  selling 
it  to  the  plaintiff  as  his  own  property.  The  clerk  sold  it  to  the  plaintiff 
at  a  discount  of  thirty-three  and  one  third  per  cent.,  representing  it  aa 
his  own,  and  indorsed  it  without  recourse  to  himself;  and  it  was  held, 
in  an  action  by  the  plaintiff  against  the  promisee,  as  indorser,  that  the 
transaction  was  usurious.    Bi^n  v.  Armstrong,  774. 

See  Brokers. 
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vendor  and  vendee. 

L  A  VsNix>B*s  Loss  OF  Mesne  Conteyakcbs  ia  a  chain  of  title,  eumot  U 
used  by  the  vendee  as  an  objection  to  the  title,  after  partly  ezeeotiiig 
the  contract  by  taking  poeaession,  for  the  defect  may  be  sapplied  by  a 
bill  in  perpetuam  rH  mcmoriain^  still  less  can  he  object  where  he  has  not 
performed  his  own  covenants,  and  the  lost  deed  is  fonnd  before  the  title 
is  tendered.     GasseU  y.  Oooke,  610. 

2.  Rights  ov  Puxchaseb  tbok  Leoatbb.— Where  certain  slaves  were  be- 
qneathod  to  the  testator's  wife  for  life,  and  then  to  his  children  eqnsll j» 
and  the  widow  and  some  of  the  children  joined  in  a  sale  and  conveyaDce 
of  one  of  the  slaves  to  a  third  person,  for  value,  it  was  held  that  the 
accomnlated  interest  of  the  vendors  in  snch  slave  and  her  increase^  ac- 
croing  upon  the  death  of  some  of  the  other  children,  inured  to  the  yor* 
chaser.    J<me»  v.  ZoUieqfer,  795. 

See  BoKA  Eidb  Pubcha8xb& 

VERDICT. 

1«  AxKHDMSHT  OF  VxBDiCT. — ^A  verdict  defective  or  erroneoos  in  a  mere 
matter  of  form,  not  affecting  the  merits  or  the  rights  of  the  partiea,  will 
be  amended  by  the  court  to  conform  it  to  the  issae.  LUtle  v.  Lambee, 
43. 

2.  SuBSTAifTiAL  Erbor  IN  VsRDiCT— EviDEKGE. — ^Where  the  jniy  err  in  a 
matter  of  substance  by  returning  a  verdict  for  the  wrong  party,  or  for  a 
larger  or  smaller  sum  than  was  intended,  and  then  separate,  the  verdict 
cannot  be  amended  but  must  be  set  aside;  and  the  affidavit  of  the  jurors 
is  admissible  to  prove  such  mistake.     Id, 

S.  Aftee  Vebdict  it  is  Pbesumed  that  all  competent  proof  which  could  have 
been  made  in  support  of  the  action  was  made.  McCready  v.  Ouar^am, 
667. 

i.  An  Informal  Verdict  in  an  action  of  debt,  by  which  more  than  was  d» 
manded  is  given  to  the  plaintiff,  will  be  amended  by  considering  th» 
surplus  as  damages,  it  appearing  that  the  verdict  was  for  the  debt  and 
interests     Friedly  v.  Scheeiz,  691. 

WAIVER. 
See  Negotiable  Instruments,  3. 

WARRANTY. 

1«  Imfleed  on  Sale. — A  warranty  of  title  only  is  implied  on  the  sale  of  goodh. 
and  the  vendor  is  not  answerable  for  their  quality  or  goodneas  nnleai* 
there  ia  an  express  warranty  or  fraud.  Accordingly,  where  one  sella 
what  was  supposed  to  be  barilla,  but  which  turned  out  to  be  kelp,  an  in. 
ferior  articlo  much  resembling  it,  and  of  little  value,  he  does  not  wamnt 
the  genuineness  of  the  articlo  in  the  absence  of  an  express  warranty  or 
fraud.     StotU  v.  Colgate,  266. 

8.  Express. — To  constitute  an  express  warranty,  it  is  essential  tbat  the 
affirmation  at  the  time  of  sale  should  be  intended  by  the  parties  aa  a 
warranty,  otherwise  the  affirmation  is  only  a  matter  of  opinion  or  judg* 
ment.     Id. 

S.   A  Ck)LLAT£RAL  WARRANTY  IN   PENNSYLVANIA  dcsoends  OO  the  ddflit  iOB. 

Jmurdan  v.  Jourdan,  724. 

See  COYENANTB,  2. 
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WATER-COURSES. 

1  Latiko  Road  oyer  Kavioable  Water. — ^An  order  of  the  conrt  of  Beasion* 
laying  ont  a  road  across  an  inlet  of  the  sea,  capable  of  useful  navigation, 
is  void,  snch  inlet  being  public  property.  CommonvxaUh  v.  CharUslown^ 
161. 

2.  LiABiLrrr  for  Repair  ov  Brtdqe. — The  inhabitants  of  a  town  are  not 
liable  for  the  repair  of  a  bridge  or  road  recently  established  without  au- 
thority.    Idt 

8.  Kavigable  Waters. — Navigable  rivers  are  those  wherein  the  tideebbr 
and  flows;  and  so  far  the  right  of  fishing  is  common,  as  well  as  that  of 
navigation.     Hooker  v.  Cummings,  249. 

4.  Rights  is  Non-nayigabls  Waters. — In  non-navigable  rivers,  the  ad- 
jacent owners  have  the  exclusive  right  of  fishing  opposite  their  land  to 
the  middle  of  the  river;  but  the  public  have  an  easement  therein  as  high- 
ways, for  navigation,  and  in  this  sense  such  rivers,  when  capable  of  navi- 
gation, may  be  regarded  as  public,  and  subject  to  legislative  control.   Id. 

6.  Fishery  Right  in  Salmon  River. — The  fishery  in  Salmon  river  emptying 

into  lake  Ontario,  and  in  which  there  is  no  ebb  and  flow  of  the  tide,  is 

not  free  or  common  to  all,  but  belongs  as  an  exclusive  right  to  the  owners 

of  the  adjacent  land.     Id, 

WILLS. 

1.  As  Evidence,  Bevors  Probate. — ^Before  probate,  a  will  is  not  admissible 

as  evidence  of  title  to  land,  nor  can  one  claiming  under  it  prove  that  it 
was  fraudulently  destroyed,  and  give  secondary  evidence  of  its  contents. 
Shumway  v.  Holbrook,  153. 

2.  Probate,  when  May  be  Made. — ^To  establish  a  title  to  realty,  a  will  may 

proved  more  than  twenty  years  after  the  testator's  death.     Id, 

3.  Nuncupative  Will,  when  Valid. — A  nuncupative  will  is  not  valid,  un- 

less it  is  made  when  the  testator  is  in  extremis.     Prince  v.  HazleUm,  307. 

4b  Ck)NSTRUcnoN  of  Devise. — ^A  testator  declaring  his  intention  to  bequeath 
"what  worldly  estate  it  had  pleased  God  to  bestow  upon  him,"  devised 
to  his  wife  the  benefit  and  full  privilege  of  the  plantation  where  he 
lived,  until  his  son  arrived  at  twenty-one,  when,  if  the  wife  was  still  a 
widow,  she  should  have  half  the  plantation,  with  the  full  benefit  of  it> 
during  life  or  widowhood.  He  then  devised  to  his  son  '*  the  plantation 
and  land  he  lived  on,  as  soon  as  he  should  arrive  at  the  age  of  twenty-one 
years,  if  his  wife  should  then  be  married  or  dead;  but  if  she  continued 
his  widow,  each  to  enjoy  half  as  above."  He  then  bequeathed  the  resi- 
due of  his  personal  estate  to  his  two  daughters  equally,  providing  that  il 
either  should  die  before  coming  of  age,  the  other  should  have  the 
whole;  and  that  if  the  son  should  die  under  age,  "his  part"  should 
fall  to  the  daughters.  It  was  held  that  the  son  took  a  fee.  Cctaaell  v. 
Cooke,  610. 

6.  A  Cancelled  Will,  written  by  the  testator,  and  found  among  his  papers, 
made  when  his  mind  was  sound,  and  he  was  not  assailed  by  intrigue, 
may  be  given  in  evidence  to  show  his  intentions  as  to  the  disposition  of 
his  property,  and  also  to  show  his  manner  of  cancelling  a  will  which  he 
meant  to  annul,  where  a  subsequent  will  is  impeached  on  the  ground  of 
fraud  or  of  the  testator's  incapacity.     Irish  v.  Smith,  648. 

0.  Reteiytion  of  a  Will  Unrevoked,  where  the  testator  had  full  opportu- 
nity to  revoke  it,  furnishes  a  strong  presumption  that  he  intended  it  to 


\ 


832  Index. 

stand,  though  it  might  have  been  unfairly  obtained  at  first,  but  n.o  aach 
presumption  arises  where  the  testator  was  taken  ill  and  died  shOTtKy 
after  executing  the  will,  and  where,  from  its  execution  until  his  death, 
his  intellect  was  too  weak  to  enable  him  to  judge  of  the  propriety  of  re- 
voking it;  and  of  this  the  jury  are  to  judge,  where  the  will  was  origi- 
nally procured  by  fraud  and  undue  influence.  Id, 
7.  Incapacity  to  Makb  a  Will  may  be  inferred  by  the  jury  from  facts  an- 
terior and  subsequent  to  its  execution,  where  there  ia  no  evidence  of  aoofa 
infirmity  at  the  time  of  execution,  and  the  subscribing  withesses  are  un^ 
contradicted.    Id, 

See  Chabhablb  Uses;  Evidbnge,  13,  16,  17,  18^  21;  Hubbahd  and  Wjme, 

4;  PowEBS,  1, 2.  3w 

WITNESSES. 
See  BviDBNCi^  1,  8,  12,  14,  16,  26^  28^  SH 
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